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PREFACE 


I HAVE thought it convenient, if not practically necessary, to introduce 
into the text, in many cases, full illustrations of the principles stated 
therein. Two reasons have prompted me to this. First, Diligence is 
perhaps more than any other branch of law the creation of custom and 
judicial decision but little modified by statute, so that the rules governing 
it can in many cases be discovered only by a comparison of the numerous 
and often conflicting decisions scattered through the reports. Second, 
Diligence more than any other branch of law calls for the prompt 
consideration and rapid decision of the agent as to the proper remedy 
to be employed. These considerations have led me to increase the 
practical utility of the work by giving in many places full illustrations 
and examples of the rules which I have deduced from the decisions. The 
result has been to increase the size of the volume, but by adopting a 
longer line of type than is customary I think I have succeeded in keeping 
the book within a convenient size. 

The latter reason has also led me to give references to all reported 
Sheriff Court cases which seemed to be of importance. 

Notwithstanding that the framers of the Short Titles Act 1896 have 
given to the Personal Diligence Act 1838 the title “The Debtors Act 
1838,” a name by which it was never known in Scotland, I have 
throughout used the old and familiar title. 

I beg to acknowledge the assistance which I have received from many 
friends in the preparation of this work. I am specially indebted to Mr. 
Robert Berry, editor of Balfour's Court Practice. Mr. Berry read over 
nearly all the manuscript, and his ability and legal knowledge led to 
many improvements being made ; in particular, I received from him material 
assistance in the parts of the work dealing with the history of diligence 
and with international law. I am also much indebted to Mr. William 
Chree, advocate, who read the proof-sheets of the whole work, and made 
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many valuable suggestions and improvements. I am also under obli- 
gation to Mr. C. S. M‘Cabe, of the Horning, Inhibition, and Adjudication 
Office, for much valuable information relating to the diligences with 
which he is connected; to Mr. J. W. Forbes, advocate, for reading over 
the proof-sheets and verifying the references; and to Mr. Renton, 
Advocates’ Library, for the great pains he took in verifying references and 
in tracing authorities. 


J. GRAHAM STEWART. 


32 Inp1a STREET, 
EDINBURGH, October 1898. 


CONTENTS 


List oF Caszs Crrrp 


INTRODUCTION 


BOOK FIRST 
DILIGENCE AGAINST THE MOVEABLE ESTATE 


PARE LEST 
ARRESTMENT 


CHAPTER I 


HISTORY, NATURE, KINDS, AND WARRANTS 


History and Nature 
Kinds (1) in Security ; (2) in Bxencon 
1, Warrant for Arrestment in Security— 
(1) Where Debt is illiquid : 
Nature of Summons on which peace may proceed 
Amendment of Summons 
Period during which Ampostiient, « on the Depehdenes conipetent 
Can Defender arrest in Security 
(2) Where Debt is liquid 
Form of Warrant to arrest in Security 
Arrestment and dismantling of Ships 
2. Warrant for Arrestment in Execution.—(1) Taner of Meter 
(2) Letters of Horning and Poinding 
(3) Extract Decrees, Party acquiring right tharte 
Form of Warrant to Arrest in Execution . 
Warrant must be regular 


CHAPTER II 


SERVICE OF THE ARRESTMENT 
Mode of Service— 
Personal, at Dwelling-place, Edictal Citation Act, 1882 


Service on Special Arrestees—Trustees, Executor, Pupil, Minor, Partner- 


ships, Corporations (Banks, Railways, etc.) 


13 
15 


Ly 
19 
21 
21 
22 
22 
23 
23 
24 
25 
25 
26 
26 


28 


30 


viii CONTENTS 


Schedule and Execution—requisites of and defects in 
Subjects must be clearly identified 
In whose Hands Arrestment to be used—Special Arnette nieasteen 
Pupil, Minor, Judicial Factor, Curator bonis, Partnerships, Corpora- 
tions (Railways, Banks, etc.) 
Arrestment of Ships—manner of—Removal of Wesel 


CHAPTER III 
WHAT SUBJECTS ARE ARRESTABLE 


Generally, Policy of Insurance, Shares, Bonds (Effect of Requisition, Adjudica- 
tion and Consignation) 
Rents and Interests—Effect of Prepayment by Debtor —Eifect of Anportions 
ment Act : : ; : 
Trust Funds 
I, Trusts for behoof of Greditors==1; Arrestment a Greditse of the ‘Tiraster 8 
Creditor 
2, Arrestment by a Creditor of the Dengter 
Diligence by non-acceding Creditors 
Diligence by acceding Creditors ° 
Creditors may be barred by Acquiescence . 
The kind of Diligence to be employed 
3. Diligence by the Truster himself : 
II. Testamentary Trusts or Trust Conveyances for family Burpee of an 
Irrevocable Nature.—1. Diligence by Creditors of the Beneficiaries 
The kind of Diligence depends on Beneficiary’s right, whether 
Heritable or Moveable : 
Conversion of Heritage into Moveables 
2. Diligence by the Beneficiaries 
3. Diligence by the Truster’s Creditors 
Creditors of Executor cannot arrest within Six Menths icons Debtor's 
Death 
III. Revocable Trusts 
Private Creditors of the Trustee cannot attach the Estate 
Moveables made Heritable destinatione 
Moveables made Heritable by Accession; Fixtures . 
Obligation to Account—how far Arrestable . 
Is Arrestable if Arrestee is a Trustee, but not if merry" an vere 
Principle of the Decisions 
Property of which Common Debtor has a Powe of a poirnene 
Goods sold under Suspensive Condition or on Hire-Purchase System . 


CHAPTER IV 
WHAT MOVEABLES ARE NOT ARRESTABLE 


1. Bills and other Negotiable Instruments as Corpora—But the Debt may be 
Attached : 
Special Rules—Principle of the Spectre 


PAGE 


44 


49 
53 


54 
56 
57 
58 
59 
59 
61 


61 


61 
62 
64 
65 


65 
66 
67 
68 
69 
71 
a 
74 
76 
77 


78 
78 


CONTENTS 


2. Writs, Documents, Evidents, Plans, Business Books, etc. 
. Contingent Debts—Spes successionis 
4, Subjects specially Approppiated —Lllastrations= Appropriation... must be 
Complete ; 
Consignments.—(1) Where the Gane comet is made to a Greditor 
Creditor must retain possession of the Goods or Documents of Title 
(2) Where Consignment is made indirectly through a Factor . 
Criterion of Appropriation is whether Mandate Irrevocable so dint 
subjects beyond Consignor’s control 
Creditors’ Rights inter se 
Where the Consignee has not obtained Bossent nis is the anaroprie. 
tion complete 
Consigned Money.—(1) Extra-judicial Gonecruion 
(2) Judicial Consignation—Arrester may be personally barred 
(3) Quasi-Judicial Consignation—e.g. redemption of Bond 
5. Where a Real Security exists over the Subject Arrested 
. Jus Marita : 
7. Alimentary Provisions, Benmore Salaries Wages : 
(1) Alimentary Provisions.—By whom and how Provision may be maa 
alimentary . 
What Terms are eaitciont 
Provision must be suitable to Station 
Provisions in favour of Married AV olnien — Kifect AS Married 


w 


fon) 


Women’s Property Acts 
(2) Pensions, Salaries of Crown Servants 
(3) Wages of Workpeople ; é ; ; : 
Alimentary Provisions, Pensions, Salaries, Wages, are attachable for 
Alimentary Debts 
What is an Alimentary Debt 
8. Joint Property . 
9. Wearing Apparel 
10. Statutory erode cally Bolling. Srey and Plant—Royal } Bank 
Stock ; é : : : ‘ 


CHAPTER V 
IN WHOSE HANDS ARRESTMENT IS COMPETENT 


I. Arrestee must be Debtor to the Arrester’s Debtor : : 

Illustrations—Unconfirmed Executor—Next of Kin—Arrestee occupying 
double Capacity . : 

Arrestee must not be identified with Cohen eee creel 
Nature of Possession required 

Arrestee acquiring subjects illegally, by Fraud, benident or Mistake 

Arrestee may be personally barred by his Actings 

II. Arrestee must be directly Debtor to the Common Debiceseulasedons 
1, Where (1) the Common Debtor or (2) his Debtor has died 


1x 
PAGE 
80 
81 


82 
84 
84 
85 


86 
87 


87 
88 
89 
91 
92 
93 
93 


93 
95 
97 


97 
99 
101 


102 
103 
103 
104 


104 


105 


105 


107 
112 
112 
113 
115 


x CONTENTS 


2. (1) Where the Common Debtor has granted a Trust-Conveyance (a) 
Irrevocable (6) Revocable 
(2) Where the Debtor of the Common Debtor has gation a Trust- 
Conveyance (a) Irrevocable (6) revocable 
Cases in which Arrestment in the Hands of the Agent of the Debtor ts 
the Common Debtor is Competent—Election Agent—Shipmasters . 
III. Arrestee must have Possession of the Subject—lIllustrations and 
Exceptions 


CHAPTER VI 
EFFECT OF ARRESTMENT 


Generally—To what extent Arrestment makes the subject Litigions . 

Effect of Arrestment in constituting Notour Bankruptcy 

Arrester takes subject Tantum et tale : : 
Right vested subject to Defeasance, or iat to power to postpone 

payment 

Right subject to Power of devastate 

Extent of Arrestment 

Does not fall by Death of Arrester, eres or Common Dantor 


CHAPTER VII 


PAGE 


120 


123 


125 
128 
128 


129 
132 
133 
134 


COMPETITION OF ARRESTMENTS WITH OTHER DILIGENCE AND RIGHTS 


I. WHERE COMMON DEBTOR NOT NOTOUR BANKRUPT 


Effect of double Diligence on the Arrestee 
I. Competition with other Rerescienee cloves depends on ort of 
Date 
Rule applies to all Aereenment en the Derendonce or in Eaerncen 
But the subject must be im medio at the Date of Competition 
II. Competition with Voluntary Conveyances or Assignations 
Preference depends on priority of Arrestment or Intimation 
Assignation of Shares in Joint-Stock Company—Is Intimation eae 
to exclude Arrestment 
Assignation need not be formal 
Distinction between Assignation of eeoreal Rights and Gorporeal 
Moveables 
1. {ncorporeal Rights 
2. Corporeal Moveatlo=Comrpeution Reevean Seller's and Pancha s 
Creditors 
The Common Law 
Effects of Mercantile Law Amendment met 1856 
Effects of Sale of Goods Act 1893 
Securities over Corporeal Moveables—Competition with Weer 
(1) Actual Sale with honourable understanding that cians is to 
Account 


(2) Ex facie absolute Sale aid een erligeue to reconvey or account 


136 


137 
138 
140 
141 
141 


143 
144 


145 
145 


146 
146 
147 
148 
150 


150 
150 


CONTENTS 


(3) Ex facie Assignation in Security . 
Extent to which Debtor’s Reversion under een in Srey is is 
attachable 
Assignation of Jus ee en Be fioie Bele sais pre- 
ferred for all advances 
(2) Expressly in Security—Assignee only prefers for see Debt 
unless Security extended 
Assignation of Corporeal Moveables—(1) En, facie Rbsolutelaaesienes 
preferred for all advances ; 
Discussion of Hamilton v. Western Bank . 
Transfer by Indorsation of Bill of Lading . 
(2) Expressly in Security—Is Assignee preferred for all advanltes 
III. Competition with Crown Arrestment . 
Preference depends on priority of furthcoming or of Be eertion of Grown 
Arrestment . 
IV. Competition with Poiding—=Poaterence Append: on rpioney of ferth- 
coming or of Sale . 
VY. Competition with an Executor- Grediton= Pestiencs depends on ptoctty 
of furthcoming or Confirmation 
VI. Competition with an Adjudication 
Preference depends on priority of decree of Hheomiae or deder of 
Adjudication : 
Competition as to rents or interests, ety caren or eine 
VII. Competition with Poinding of the Ground—Security over Maveskies 
depends on Infeftment 
Preference depends on priority of rival of Gost ae tiahonmine 
or service of Summons 
VIII. Competition with Heritable Greititon as to Rénte22 His sSecatity 
depends on Infeftment 
Preference depends on service of mille and antics eons a eoliaed 
IX. Competition with Real Rights—Arrestment is postponed to such 
1. Hypothec—Superiors, Landlords, Law-Agents, Maritime 
Privileged Debts (Deathbed and Funeral Expenses, Wages, aver 
and Rates, etc.) : ; : ; 


2. Pledge ; : : ; 
3. Lien—Law- erat es Eanes 4, Retention. 5. Compen- 
sation . 


6. Assignations in chase 1. Specific Appropriation 
X. Competition with Scller stopping the Goods in transitw 
XI. Competition with bona fide Purchaser subsequent to the Arrestment 


CHAPTER VIII 


COMPETITION WITH OTHER DILIGENCE AND RIGHTS—Continucd 


II, Competition with Alienations by the Common Debtor when Insolvent, 
1621, c. 18.—Title to Challenge—Alienations challengeable—-Debtor 


must be Insolvent 


ihe 


xii CONTENTS 


III. Competition with other Diligence where the Common Debtor is Notour 
Bankrupt 
Equalisation of Diligence by Benicia Act, 1856— Reduinitee for 
IV. Competition—where Common Debtor Sequestrated—Has Sequestration 
effect of Equalising Diligence s : 
Although Diligence not cut down, property ee in inate subject to 
Preference 
Sequestration of Deceased Denton : : 
V. Competition with Commission of Pameaenies issued against eormmon 
Debtor in England or Abroad 
VI. Competition—where the Common Debtor has obeained Cease 
VII. Competition—where the Common Debtor (a Company) is in Liquidation 
Companies Act 1886— Winding up by or under Supervision of Court 
equalises Diligence 
Companies Act 1862, Sections 163, 87, 85—Diligence i is paonInee in 
such Liquidations 
But these Rules do not wey to voluntary Lindidaton moe aided 
Supervision 


CHAPTER IX 
PROCEDURE FOR PREVENTING USE OR EFFECT OF ARRESTMENT 


I. Where Arrestment is threatened 
II. Where Arrestment is used 
Loosing, Restricting, and Recall 
1. Arrestment in Execution is only recalled on Paynes 
Exceptions (1) Decree under suspension or reduction 
(2) Arrestment on registered mutual contract 
(3) Subject only partially belonging to the common denier 
(4) Debt future or contingent 
2. Arrestment in Security : : : ; 
1. Without Caution (1) Where (a) nimious or (b) oppressive . : 
(2) Debt future or contingent—Debtor not vergens 
ad inopiam 
(3) Creditor already secured 


(4) On claims ex hypothest due, caution is required 
2. On Caution— 


Amount of Caution . 
Procedure in Loosing Neresemense=T6ttes of Spctian or eeienil ieee é 
Procedure in Recall—Title to Petition—Disputed Question of Right cannot 

be tried . : 
Recall may be Extra- earners of Recall 
Effect of Loosing and Recall 
Liability of Cautioner (1) Special Tooting or Recall 
Distinction between Cautioner and ewutioner in 
Suspension 
(2) General Loosing 


PAGE 


195 
195 
195 
196 
196 
196 
197 
Or 
197 
197 


201 
201 
202 


202 
204 


207 
211 
213 
214 


216 
218 


CONTENTS 


CHAPTER X 
BREACH OF ARRESTMENT—PRESCRIPTION 


Breach of Arrestment—Effect of Breach against Contravener 
Prescription of Arrestments 


CHAPTER XI 
FURTHCOMING 


Nature and Object 

Court, Parties, Procedure : 

Conclusions of Summons—Grounds of ev oncse wat to be optved : 

Defences competent—1. To Arrestee—(1) No debt, compensation—(2) Arrest- 

ment invalid—(3) Common debtor not called 

2. To Common Debtor 

Arrestee may refer to the oath of the Common Deter 

Extent of Arrestee’s Debt . 

Defences not Competent : 

Decree—where debt, goods, shares in company, etc., arrested 

Furthcoming against Cautioner—(1) Special ee or Recall—(2) Grace 
Loosing 

Sale of Arrested Ships 


CHAPTER XII 
ARRESTMENT 4D FUNDANDAM JURISDICTIONEM 


Nature and Origin 

Warrant and Execution 

In what Court 

In what Actions—Actions felating t to Baie Decleor Be nctons Milnnle 
poindings, etc. 

Subjects Arrestable 

Subjects must belong to Defender -Shipe Shenes ete. 
Master of Ship is Exception : 

Who may be Pursuer—Against whom J uvisdichon may be fonde’ , 


EFFECT OF ARRESTMENT 4D FUNDANDAM JURISDICTIONEM 


It is personal to the Defender—Is it personal to the Pursuer ? 
Decree is available beyond the Sum Arrested 

To what extent is a nexus imposed . 

When must the Action be raised—Expenses of the eaehant 


xiii 


PAGE 


220 
223 


267 
269 


Xiv 


CONTENTS 


PART SECOND 


POINDING 


CHAPTER XIII 


NATURE OF POINDING, WARRANTS TO CHARGE AND POIND 


Nature of Poinding : 
Warrants to Charge and Poind 


oOo P & DN Fe 


(1) Extract Decree—Requisites of and Ghreuiens to 

(2) Fiat in favour of party acquiring right to Extract-Decree 
Summary of Warrants now in use . : 

(3) Letters of Horning, when necessary, Procedure in ebiatsing® 


CHAPTER XIV 


THE CHARGE 
REQUISITES OF THE CHARGE OR SCHEDULE OF CHARGE 


. Officer’s Name . 
. The Warrant 

. Names of Parties 
. The Command . 

. Person charged . 


Executor, Trustee, Pupil, Miner Married eter Caimi: neue J hdicial 
Factor, Joint Obligants 


Unincorporated Company (1) With Social Nate 


(2) With Descriptive Name . 
Corporations . 


Unincorporated Bedtes whieh” are aneneea acs Officials 
Association may nominate Officers to charge or be charged 


6. Subject-matter of the Charge—Payment of Sum—Obligation ad Faain 


prestandum 


7. Party Charging or Party to be Bae 


Trustee, Pupil, Minor, Married Woman, Curator bonis, Judicial Factor, 
ete. 


Change in eral Gheditor ; 

Where Company, Corporation, or Association is Creditor 

Diligence by a Partner against his Co-partners . : 2 : 

Ordinary Action and also Summary Diligence is Incompetent. Every 
Kind of Diligence may be used 

On Payment, who is entitled to an Assignation 


8. The Days of Charge 


PAGE 
274 
274 
275 
282 
282 
284 


291 
292 
293 
293 
293 


294 
296 
299 
299 
301 
303 


304 


306 
308 
309 
310 


311 
312 
313 


CONTENTS 


CHAPTER XV 


THE CHARGE—continued 
THE EXECUTION OF THE CHARGE 


Requisites of the Execution— 
1. Date of the Charge. 2. The Warrant 
3. The Parties : 
4. The Mode of Roc unon—cervice a) personal, (2) 4 Awalling pies 
(3) edictal 5 
Service in Special Cases, Parmentine Goorcons eceneone ete. 
5. Subscription of Messenger and Witness ; 
Blank executions are null. Executions may be orendea eu os 
Amendment of Execution 
Objection to the Execution : ; 
Execution bears Faith till TM psovele —(1) Where eee is taken 
in the Supreme Courts 
(2) Where Objection is taken in the Tmfsrion Courts 
What is competent Proof of the Objection 
Registration of Execution 


CHAPTER XVI 
THE POINDING 


The Charge must have expired 

Poinding cannot proceed on Sundays or ste Daylight 

What Subjects can be Poinded ?—Special Cases—Growing Corn, Mises Goods 
subject to real security, ete. 

Subjects must belong to Debtor—Sale on hile ere spent “Oates or return 

Subjects which cannot be Poinded.—(1) Debts, (2) Business books, writs, etc., 
(3) Ships, (4) Plough Goods, (5) Wearing apparel, Working-tools, (6) 
Joint property, (7) Where debtor not owner, (8) Rolling-stock and “plant 
of Railway Companies, etc. : ‘ : ‘ 

Extent to which effects may be Poinded 

Mode of Executing the Poinding 
Valuators and Valuation 
Lockfast Places—Where Payment cifered 
Where Goods are claimed by a Third Party 
Party illegally interfering and removing the Goods is eee in iaenteee 
Claimant may claim in poinding or may raise Interdict . 
Conjunction of Creditors 
Reporting the Execution of the fanading 
Requisites of the Execution 
Breach of Poinding : ‘ : : - : 
The Sale—The Warrant. The Sale. Report of Sale and Price to be 

lodged . . . 

Claims by other Creditors for a fisieforonte or Ronin é 


XV 


PAGE 


317 
319 


319 
325 
328 
329 
330 
331 


332 
335 
335 
336 


XV CONTENTS 


Effect of Poinding— 

Renders debtor Notour Bankrupt. Is Implement of Decree 

Effect of Death of Poinder or Debtor , 

In Competition with other Diligence or Rights— 
Equalisation of Diligence by Notour Bankruptcy - 
Where equalising rule Inapplicable—Preference depends on bonerples 

tion of poinding—When is poinding Complete ? 

The Poinder may be personally barred 


PART THIRD 
SUMMARY DILIGENCE 


CHAPTER XVII 


NATURE AND HISTORY 
SUMMARY DILIGENCE ON BILLS AND NOTES 


Nature and History 
Diligence on Bills and Notes 
What is a Bill or Note—Is diligence Lampe on a iene ene 
Presentment—Days of Grace 
1. Bill or Note must be duly Suibenibea aiaiea (i) by Tuitials or Man, @ 
by Notary, (3) per proc. ¢ ; 
(4) Forged Signature—When is Canton peuited 3 in Suspension 
Where bill adopted Forgery cannot be pleaded—What is adoption 
Unauthorised Signature—No eee in peers party 
charged . 
(5) Signature ane: by Fraud—Bill sctinpieWed va cautaent etc. 
2. Bill or Note must be ew facte regular and complete—Erasure, Omission, 
Stamp 
3. Nature of Ovligation== Mast be Pecuniary and Cortaineehinoant for phic 
Diligence may be done 
Parties who may use Diligence— 
Generally—Holder cannot be prevented from using Diligence—Diligence 
and action are incompetent : : 
Agent does not require Express Mandate Woreteree need not ant 
Mandatory 
1. Bill merely Diehonsered a Wilieemee by (1) Holder a: at disteusas 
Special parties—Married Women, Joint obligees, Partnerships 
(2) Representatives of holder—Trustee in bankruptcy 
(3) Indorser—Drawer, where bill payable to him . 
(4) Drawer acquiring bill payable to third Parte hill (a) not 
accepted, (6) accepted : : 
(5) Indorsee subsequent to noting ; 
2. Where Protest extended but not registered and feanater iat, place— 
(1) Payee—Indorsee—Drawer, if bill payable to him 
(2) Drawer where bill payable to third party 


PAGE 


363 
363 


363 


364 
366 


368 
370 
371 
372 


373 
374 
375 


377 
378 


380 


382 


384 


385 
386 
387 
389 
390 


391 
391 


392 
393 


CONTENTS xvil 


(3) Third Party, Assignee—Trustee in bankruptcy . : OooS 
(4) Representatives of creditor 2 ‘ . 393 
3. Where Protest registered— 

(1) Payee—Indorsee—Drawer if bill payable to him 394 

(2) Third Party—Trustee in bankruptcy—Drawer where bill oe ETS 
to third party . 5 : ; : : . 395 
(3) Representatives of creditor : S BOs 

Parties against whom Diligence can be executed— aeiial cases (1) mines (2) 
Married Women . i . 395 

(3) Principal and Avent Poenateeh in Edpitscntative ure On 
Principal do diligence against Agent ; : : SOO 

(4) Joint Obligants, (5) Partnerships —Diligence between partners on com- 
pany bill is Incompetent . : ; é : 5 ahs) 
Party charged must be subject to Jurisdiction . ‘ Kou 
Procedure—Protesting or Noting (Time, Mode) : : . 402 
Lost Bill—When is Protest dispensed with or delay Kee : . 404 
Who may act as Notary-—Householder : ; : 2.405 
Requirements of Protest are ruled by lexwloct . : ‘ . 406 
Extending the Instrument of Protest-—What it must contain. . 406 
Registration of Protest—Must be recorded within Six Months . . 408 
Where Registrable—Effect of Registration : . 409 
Requisites of Charge—In Suspension of charge Bill must be pada . 410 


CHAPTER XVIII 


SUMMARY DILIGENCE ON WRITS WITH CONSENT TO REGISTRATION 
FOR EXECUTION 


Nature of Obligation—Need not be Pecuniary nor need amount be fixed by 


the Deed . : : ; : . 413 
Obligation ad vec atari : : S ALS 

g diligence—Change of Oreditor : : . 416 

Debtor in bicanon chang of debtor : ; Fe eek 
Bonds in favour of the Crown : : : ; , . 419 


PART FOURTH 
DILIGENCES OF A SPECIAL NATURE 


CHAPTER XIx 
DILIGENCE UNDER THE SMALL DEBTS AND DEBTS RECOVERY ACTS 


Small Debt Court . : . 420 
Arrestment (Warrant, Subjects Minretanle Loosing Preseription Furth eonling 420 
The Charge—Poinding and Sale 424 
Debts Recovery Court—Arrestment, Furthcoming, Poinding, Sequestration for 


Rent ; P : : : F : . 428 


xvill CONTENTS 


CHAPTER XX 
JUDGMENTS EXTENSION 


I, Foreign Judgments 

II. British Judgments 

Judgments Extension Act, 1868 2 
Inferior Courts Judgment Extension Act, 1882 


CHAPTER XXI 
EXECUTOR-CREDITOR 


Nature—Creditor—Grounds of Debt—Where the Debt is not constituted 
Creditors of Next of Kin—Confirmation by Next of Kin or Executor-nominate 
—Special Creditors c : 
Subjects which can be atiachell Prieur Oontnennion may be Partial 
Effect of Confirmation— 
Creditor has a Title to sue for the Estate—Must do Diligence : 
Security is limited to the creditor’s debt and to value stated in Inventory 
Effect on vitious intromission . 
Competition with other Diligences and Rights a) Other ee oreditone 
(2) Arrestment, (3) Poinding, (4) Assignation, (5) Privileged Debts, 
(6) Representatives intromitting, (7) Trustee 


CHAPTER XXII 
DILIGENCE FOR CROWN DEBTS, TAXES AND RATES 


Crown Debts 
Imperial Taxes 
Local Rates 


CHAPTER XXIII 
SEQUESTRATION FOR RENT 


Who can Sequestrate—Joint Proprietors, Liferenter, Disponee, Adjudgers, 
Heritable Creditors, Cautioner, ete. 
Landlord, Jessee, and sub-lessee 
Subjects which can be Sequestrated 
I. Urban Subjects— 
Goods of Third Party. 1. Dwelling-House. Articles (1) hired, (2) lent 
or deposited, (3) belonging to Inmates 
2. Shop, Warehouse—Sale or return 
II. Agricultural Subjects 
Sequestration can only be for rent . 
When must Sequestration be raised : ‘ ; ; 
Procedure—Conclusions of Petition and Procedure therein—Inventorying— 
Inclusion of Goods of third party 


PAGE 


430 
432 
434 
437 


44] 


444 
445 


447 
448 
449 


449 


454 
456 
458 


460 
464 
465 


466 
469 
470 
471 
472 


474 


CONTENTS 


Goods remain at tenant’s risk—Warrant to carry back Articles removed 
Procedure when Petition opposed—Recall of Sequestration—Breach of 
Sequestration by (1) tenant, (2) third party 


The Sale—warrant—time—mode 

Appeal : 

Sequestration must be fevictejed Stephene = debtor stain 
bankrupt 


Effect of Hypothec in Chpeition— 
1, With Ordinary Creditors—Poinding Creditors—A Poinder is an 
intermeddler 
Where no fy poth ce" Gtesthow=lrade ee : : 
2. With Purchasers of hypothecated effects. 3. With Trustee in 
bankruptcy ; : : 
4. With Privileged Gueaieets (1) Gata Debts Taxes, Rates, (2) 
Superior’s hypothec, (3) Wages, (4) Deathbed expenses 


CHAPTER XXIV 
POINDING OF THE GROUND 


Nature and History—Distinction from personal poinding 
Parties to the Action— 
Pursuers—Not competent to Proprietors, Liferenters, Creditors on ex facie 
absolute disposition—Adjudgers 
Pursuer must be infeft or connected with cateraiont 
Defenders 
Procedure—The Summons nei its service _The Dees and 4 its ineomiion 
Subjects attached —Goods of (1) Debtor, (2) of Tenants, (3) of Singular Successor 
and Tenants . 5 ; : : : : 
Subjects not attached—(1) Moveables not on the fundus, (2) Goods of third 
parties : 
Effect of Poinding the Crocnd creer. 
In Competition with other Diligence or Rights— 
1. Debtor not sequestrated or (if company) in liquidation—With personal 
poinder, arrester, purchaser, preferable debts, superior, and ¢nter se . 
2. Where the Debtor has been sequestrated 
3. Where the debtor—a company—has gone into liquidation 
First bondholder must not unnecessarily prejudice subsequent bondholders 


CHAPTER XXV 


MAILLS AND DUTIES 


Nature of Action : 

Parties to the action—Pursuers ; 

Debt must be in arrear, immaterial that estate under judicial management 
Effect of assignation of rents in Bond and Disposition in security 


Defenders . 


486 


487 


491 


511 
512 
514 
514 
516 


xx CONTENTS 


PAGE 
Procedure—Summons—Defences_ . ; : ; : Hilly 
Effect of Decree— 

Title to ingather rents, sequestrate, remove squatters, tenants, or 

proprietor, and grant Leases : . 520 

Liability of creditor to debtor, postponed Bonaholders and third Parties . 522 
In Competition—Debtor (1) not sequestrated, (2) sequestrated, (3) under cessio 

or in liquidation. : : : : : . 524 


BOOK SECOND 
DILIGENCE AGAINST THE HERITABLE ESTATE 


PART FIRSE 
INHIBITION 


CHAPTER XXVI 


HISTORY, NATURE, KINDS AND WARRANTS—EXECUTION—OBJECTIONS 
TO INHIBITION—SUBJECTS AFFECTABLE 


History, Nature and Object : ; é ; : . 525 
Kinds of Inhibition and Grounds thereof— 
1. Inhibition in Execution. : : : : A by 
2. Inhibition in Security : : : ; ‘ . 528 
(1) On future or contingent debt . é . §28 
(2) On the dependence—Nature of ero Cae teran actions, 
declarators, reductions, etc. . : : . 530 
Action must be in dependence—lInhibition by the Detender ; : . 534 
Warrant for Inhibition (1) Letters of Inhibition—Procedure in obtaining— 
Form of Letters. : : . 535 
Ground of debt or Summons must be hrodiied’ : : & Welz 
(2) Warrant in Summons : ; : . 538 
Execution of the Inhibition—Former and Froant eee : . 538 
Objections to Inhibition—1. To Grounds and Warrants : : . 541 
2. To the Execution—Defects in messenger’s execution, service copy or 
record . : 5 : . 544 
Property which can be miected iiibition Criterion for determining 
heritable and moveable : : -. 546 
Heritable bonds without infeftinent, bende honeibis iatnainae rents jura 
credity , : : ; ; : : . 548 


CHAPTER XXVII 
EFFECT OF INHIBITION—DISCHARGE AND RECALL 


Effect of Inhibition : ool 
Preference belongs only to ahs transmits to his epiedantauives or 
Assignee . . 552 


Deed challenged must be preindieel to he ae aubeet iitigiond . 553 


CONTENTS 


Inhibition on the dependence must be followed by decree in the action . 
Inhibition is personal to the defender—Extent of preference secured 
Effect in Competition— 
1. Where Debtor not Sequestrated (1) With Purchasers—Purchasers may 
require discharge of inhibition : 
(2) With security-holders. Security may Ne direct or covert 
(3) With debts contracted after the Inhibition (4) with adjudgers 
(5) With other Inhibitions—(6) With indirect alienations 
Acts or transactions not struck at by Inhibition— 
(1) Law-agents’ retention—(2) Acts of ordinary administration 
(3) Where debtor previously bound—(4) Creditor discharging heritable 
security—(5) Act not prejudicial to Inhibitor : 
(6). Prior cash credit heritably secured—(7) Ex facie absolute disposition 
2. wie Debtor is Sequestrated—Debtor discharged in a composition 
Discharge or Recall of Inhibition—Discharge 
Recall (1) When nimious and oppressive, (2) When creditor holds ae Demitty 
Procedure in Recall—Scoring the Inhibition—Expenses of Recall 
A threatened inhibition may be interdicted . 
Endurance of inhibition—Prescription 


PART SECOND 
ADJUDICATION 


CHAPTER XXVIII 


History 
Nature and anaes 


ADJUDICATION IN ExECUTION 


Grounds—Decree, liquid Document of Debt : 

Parties to the Action—Pursuers—Executor, Heir, Assignee, different Seniors 
Defenders—Original debtor as defender—Where the original Debtor has died 
Where the debtor has executed a trust (1) inter vivos, (2) mortis causa 

The Summons, its Form, Penalty, Termly failures, Expenses 

Description of the Subjects—Effect of a general clause 

Articulate Adjudication 

Adjudications on debita fundi 
Preference depends on the prior real eight 

Objections to the Adjudication— 
(1) Decree or document constituting debt must be valid and ex facie regular 
(2) Debt for which adjudication is led must be due at date of adjudication 

Pluris Petitio—Prescription—Compensation 


CHAPTER XXIX 
SUBJECTS ADJUDGEABLE 


Generally — Entailed Estate, Bonds, Leases, Rights of reversion, Offices, 


Rights of patronage, ete. 


Xxl 


PAGE 
553 
554 


555 
557 
559 
561 


561 


564 
565 
565 
567 
568 
571 
573 
574 


576 


596 


600 


XX CONTENTS 


PAGE 


Public rights—Rights.with tract of future time—Rights of a sia nature. 603 


Jura creditt in Trust Estate : : : : . 604 
1. Debtor (1) beneficiary in mortis causa trust, or (2) creditor in a trust 
for creditors c : . 604 
2. Debtor (1) having left mortis causa seitlemieuls or (2) sic inter vivos 
trust, irrevocable or revocable. : : : . 605 
Moveables in certain cases . : 3 i : : . 606 
What cannot be adjudged . : : ‘ 6 : . 607 


CHAPTER XXX 


PROCEDURE IN ADJUDICATION—COMPLETION OF ADJUDGER’S TITLE 


Procedure in Adjudication . . 608 
Service of the Sutin oni Fie adj aaeacon must be ehnetea®® oetailons 

may be conjoined ‘ : : : ; GOs 

Defences : : ; ; : . : op ABIES 

Decree ; ‘ : . 613 

State of Resurauintions=Remeiane the iKvereviaté : 614 
Completion of Adjudger’s Title—-In Lands, Heritable Securities, essere 

Leases, Estate not feudal : : j ; ; OG 


CHAPTER XXxXI 
EFFECT OF ADJUDICATION 


Generally—Subject is made Litigious—Debtor is rendered Notour Bankrupt. 618 


Adjudger takes the Subject tantwm et tale. : : G20) 
1 may enter into Possession by Maills and Duties, ee rents, grant 

leases, remove debtor or tenants : : . 5 Oeil 

» Inay poind the ground . : ; . 625 

. may sell his adjudication—Position of the piiiee: ; . 625 

" is liable in a Composition, but does not become Vassal : 626 
Adjudication changes a moveable debt to heritable. Does not prevent athiek 

diligence : : 6 ; Oe 

Mode of Ranking where debt parhally pada ; 7 1629 

Mode of Ranking where adjudger’s debt is also a debitum fundi : G30 

Effect of Prescription c : ¢ : ‘ : . 631 


CHAPTER XXXII 


EFFECT OF ADJUDICATION—continwed 
IN COMPETITION WITH OTHER DILIGENCES AND RIGHTS 


1, With other Adjudications. 2. Adjudication in implement. 3. Arrestment 632 
4. With Terce. 5. Courtesy. 6. Voluntary rights by debtor : 633 
7. With debtor’s trustee in bankruptey—English, Irish, or Foreign fannie 636 
8. With liquidator of debtor-company—English, Irish, or Foreign liquidation 637 
Competition between Adjudgers—Pari passu ranking : - 638 

Which is the first effectual Adjudication—How the year is elenatea - 638 


CONTENTS Xx 


What Adjudications are subject to the pari passw ranking : . 640 
What Adjudications rank pari passu—When may the claim be made . 642 
Preference where year and day have elapsed. : 643 
Preference where first Adjudication is not made effeeti® Mxponses of 

first Adjudication : : . 644 
Court may equitably interpose to ioe A ditions to Hak part passu . 644 
Effect of part passu ranking . : . 646 


Competition between Adjudications, Securitas and iakinidond= 
1, Adjudication, intervening voluntary Security, and other Adjudications 647 


2, Adjudication, subsequent Adjudication in implement, and Adjudgers 
within year and day : . 648 
3. Inhibiting adjudger, voluntary Seeaniey; an abbaduent Minndest . 648 
4, Inhibitor, Adjudgers on prior and posterior debts. : 5 Re 
| 5. Inhibiting adjudger and Adjudgers on posterior debts : . 652 
6. Inhibiting adjudger and several heritable Creditors . : . 652 
Canons of Ranking . ‘ ° : F : . 652 

CHAPTER XXXII 
THE LEGAL—EXTINCTION OF THE ADJUDICATION 

The Legal—Its nature and endurance A . 654 
Action of Declarator of Expiry of the Tevale Sarunions and prpoedues . 655 
Where the Adjudger has entered into possession he must account. . 657 
Effect of the Decree : : : ; : . 659 
Declarator of Extinction or Reiehiption : . 660 

General Adjudication—How, when, and a whom a ene of redemp- 
tion may be made : - 660 

An action of redemption is unnecestary—Infefiment is not ee to 
re-invest the debtor . : ‘ 2 COs 
Special Adjudication—Redemption of . , : : . 664 


CHAPTER XXXIV 
ADJUDICATION IN SECURITY—ADJUDICATION IN IMPLEMENT 


Adjudication in Security—Form of summons : ; : . 665 
Adjudication in Implement—Its effect : ; : : = OOT 


BOOK- THIRD 
DILIGENCE AGAINST THE ESTATE OF DECEASED DEBTOR 


CHAPTER XXXV 


DILIGENCE AGAINST (1) MOVEABLE AND (2) HERITABLE ESTATE— 
PREFERENCE OF ANCESTOR’S OVER HEIR’S CREDITORS 


I. Moveable Estate—(1) Diligence begun in deceased’s lifetime : Baers i!) 
(2) Diligence only begun after deceased’s death 5 (oh 


XXiv CONTENTS 


Equalisation of diligence after death— 
1. Diligence begun before debtor’s death—(1) Debtor notour bank- 
rupt when in life ; : 
(2) Debtor not notour bankrupt eer: in life 
2. Diligence not begun during debtor’s life 
Diligence by creditors of next of kin , 
II. Heritable Estate—Diligence by creditors of deceased 
Diligence by creditors of the heir 
Preference of Ancestor’s creditors over Heir’s sods’ 
1. Heritable Estate—(1) Preference for Three Years, Nature of estate, 
Heir, Nature of diligence : ‘ 
Over what creditors, Pari passu preference . 
(2) Preference for One Year—Nature of conveyance, Heat Who 
may challenge, Effect of prohibition 
2. Moveable Estate . 


BOOK FOURTH 
DILIGENCE AGAINST THE PERSON 


PART FIRST 
IMPRISONMENT FOR DEBT 


CHAPTER XXXVI 


WARRANTS JN MEDITATIONE FUGA 


Nature and History 

By whom Warrant is granted 

Who may apply 

Against what Debtors ‘ : : : 

Grounds of the Application—1. The Debt. Debts on which fuge warrants 
cannot be granted : 

2. The debtor must be in meditatione fuge 

Procedure.—Form of application. Oath of Creditor, Warrant for feo 
sion : - , 

Examination of Debioe—Warment to enna werent must be Bre tes 
Appeal 

Caution found or not found— Presentation of askin 


CHAPTER XXXVII 


IMPRISONMENT ON CIVIL DECREES 


History ; : 
Warrant under the Pour Diligenes Actr. 
Defects in Warrant and Procedure in obtaining it 


PAGE 


671 
672 
673 
673 
674 
674 
674 


674 
677 


678 
680 


682 
684 
684 
685 


688 
692 


693 


697 
701 


704 
709 
710 


CONTENTS 


Apprehension and Incarceration—When, Sanctuary, Mode of Apprehension, 
Booking the debtor, Bond of Presentation . 
Aliment—Act of Grace—Debt is not discharged by fiberiribie Piisonets 
entitled to aliment . 
Persons exempt from Imprisonment 
Debts for which Imprisonment is now competent— 
Small Debts Act 
| Debtors Act, 1880—Taxes, aes or penalties ane to Grom Rates aa 
| Assessments , 
Obligations ad facta preninae: : 
Alimentary debts—Civil Imprisonment Act, 1882 
Effect of imprisonment in making debtor notour bankrupt 


PART SECOND 
QUASI-CIVIL IMPRISONMENT 


CHAPTER XXXVIII 


LAWBURROWS 


Nature of letters of lawburrows—Present procedure . 
Action of contravention—What is a contravention—Suspension of the letters . 


BOOK FIFTH 


WITH DILIGENCE 


CHAPTER XXXIX 
COMPETITION WITH ASSIGNMENTS.—I. UNIVERSAL.—IT. SPECIAL 


J. HerirasLe Estate 


Form and effect of Assignment is regulated by lex loci rev site 
Exception—Title of trustee in British or Colonial bankruptcy 


II. MoveasLe Estate 
1. Universal Assignments 

(1) Sequestration—Its effect as a Title is ialereined “2 lex doméctbii 
Transference of the estate is determined by lex rev site 
Estate must be affected through the forwm of bankruptey—Priv Hepes 

belong only to Scotch trustee : 

(2) Liquidation 

(3) Succession—Its effect as a i fille is aeenned by le deasste 
Transference of the estate is regulated by lea rev site 


INTERNATIONAL LAW RELATING TO COMPETITIONS 


732 
734 


XXVi CONTENTS 


2. Special Assignments— PAGE 
(1) Assignment of Incorporeal Moveables.—Its Validity is determined 


by lex loct contractus : 748 
Transference of the estate is reculated by lee loct contractus . 749 
(2) Assignment of Corporeal Moveables c ‘ : y(n 
(3) Summary Diligence 751 
BOOKT Sted. 
REMEDIES FOR WRONGFUL USE OF DILIGENCE 
PART EIRST 
PROCEDURE TO STAY OR SET ASIDE DILIGENCE 
CHAPTER XL 
SUSPENSION AND REDUCTION 
Generally—tIn what Court : : : ; 5 (ee 
I. Simple Sh apensioni—“Proteiunel ok or of Sist . : : . 754 
II. Suspension and Interdict . : : : : BRN TS 
III. Suspension and Liberation . c : ; ‘ s HY 
PART SECOND 
REPARATION FOR WRONGFUL USE OF DILIGENCE 
CHAPTER XLI 
LIABILITY OF THE CREDITOR TO THE DEBTOR 
Generally—Distinction between Diligence requiring and not requiring a special 
warrant : : : : AO 
Judicial srvoveediige 1th Deowe where Debt Paid : : oS 
Mercantile Sequestration . ‘ : ‘ 3 766 
Diligence Proper.—I. Against Penne 
The Charge—What is “ wrongful” use : 5 OKBU 
(1) Warrant irregular. (2) lecular: in Service (3) Charge 
unjustifiable, though formally regular : : o GE 
Poinding—What is wrongful use : : “ oe ta 
(1) Warrant bad (illegal or charge jcventaliey (2) Irregularity in the 
Poinding. (8) Poinding unjustifiable : : 5 ne 
Arrestment in Security and Inhibition. What is wrongful use— 
(1) Without warrant. (2) Irregularly executed . ; 2 eS 


Arrestment in Execution ; ; : ; : e CHE 


CONTENTS 


Poinding of the Ground 
Adjudication . 5 , : 
Sequestration for Rants What is wrongful use— 
(1) Irregularity in the diligence. (2) Diligence unjustifiably used . 
Action of damages by a competing creditor ; : 
Interim Interdict.—1. Interdicts inverting Possession. Illustrations. 
Amount of damages : 
2. Interdicts continuing Possession ; : 
3. Interdict by one creditor against another eter carrying out 
his diligence 
Amount of Damages for wrongful use of Dilibece against Property 
II. Against the Person— 
Fuge Warrants—What is wrongful use : ; : 
(1) Warrant or procedure irregular. (2) Application unjustifiable 
—(a) Verity of debt; (b) Belief of fuge 
Form of Issues ‘ : ‘ 
Imprisonment on Civil Decree What is wrongful use : 
1, Irregularity in the diligence —(1) Warrant defective ; (2) 
Apprehension or Incarceration irregular 
2. Diligence unjustifiable, though formally regular 
Form of Issues ; 
Process Caption—What is erage use : 
Amount of Damages for wrongful Diligence against tle nbs son . 
Legal and Personal Bar to Reparation—1. Decrees in foro contentioso 
2. Decrees in absence.—(1) Defender iil cited, (a) in ignorance, 6) 
in knowledge of action 
(2) Defender improperly cited, we in ignorance, (0) in inowtedes 
of action ¢ . 


CHAPTER XLII 


XXVI1 
PAGE 
776 
776 


776 
780 


780 
783 


784 
785 


785 
786 


788 
789 


LIABILITY OF THE AGENT, OFFICER, AND MAGISTRATE TO THE DEBTOR 


I. Liability of the Agent to the Debtor—Agent taking decree where debt paid 
The Charge—(1) Warrant illegal or irregular. (2) Charge defective. 
(3) Charge unjustifiable : : , ‘ 
Poinding—(1) Warrant bad. (2) Irregularity in the poinding. (3) 
Poinding unjustifiable : : : : , 
Arrestment and Inhibition 
Fuge Warrants ; ‘ : 
Imprisonment on Civil petit Woyrant ey 2. Apprehension or 
Incarceration irregular. 3. Diligence unjustifiable 
II. Liability of the Officer to the Debtor— 
(1) Warrant illegal or defective. (2) Irregularity in procedure. (3) 
Diligence unjustifiable 
III. Liability of the Magistrate to the Dabiee fiers (1) Malice or @) foe 
Trregularity ; : : 
Form of Issues 


799 
800 
802 
803 
803 


804 


806 


808 
810 


XXVll CONTENTS 


CHAPTER XLII 
THE CREDITOR’S RIGHT OF RELIEF 


I. Liability of the Agent to his Client— 
1. The agent must use reasonable care and skill, Want of skill defined 
Extent of the client’s claim for the agent’s unskilfulness 
2. The agent must not neglect to use diligence 
Extent of the claim for the agent’s neglect 
Defences pleadable by the agent—(1) No debt due; (2) Debtor in- 
solvent ; : 
(3) Creditors personally arted ; (4) Diltponee ral because of prior 
defect ; 
Pursuer’s av serine ok ete is hable for his Senin , 
Claim is extinguished by prescription or abandonment—It transmits to 
or against representatives 
Il. Liability of the Officer to his Employer— 
The officer must use reasonable skill and prompt diligence. Defences 
competent 
Liability of the Officer’s Coe 


APPENDIX 


1540, c. 75.—Act concerning the Ordour of ooh ied of all Persones in 
Civil Actiones 

1592, c. 141.—Act ordaining that Copies of Pe oe or cites: be Hibsoibed 
by the Executor thereof 


1681, 
1686, 


. 20.—Act concerning Bills of Exchange 
. 4.—Act ordaining all Executions to be subscribed by the With osses 
without the Necessity of Stamping 
1693, c. 12.—Act anent Requisites of Copies Citations, enaige eter 
1696, c. 30.—Act anent Inland Bills and Precepts : : 
1838, c. 114.—Act to amend the Law of Scotland in matters sting to 
Personal Diligence, Arrestments, and Poinding 
Schedule and Execution of Arrestment upon a Summons containing warrant 
to arrest, or on Letters of Arrestment until Caution be found 
Summons of Furthcoming on Arrestment of Shares in Joint Stock Company, 
and Interlocutor therein : 
Excerpt from Lord Kincairney’s Opinion in thet, v. onan 


INDEX 


1621, c. 6.—Act anent Comprisings 

1621, c. 7.—Act anent Adjudications ; 

1661, c. 31.—Act concerning the Registration of pn 

1661, c. 62.—Act concerning the Redemption of Comprisings 

1669, c. 9.—Act concerning Prescriptions . 

1672, c. 19.—Act concerning Adjudications 

1681, c. 5.—Act concerning probative Witnesses in Writs ne Baaeuttone 
c 
c 


PAGE 


811 
814 
814 
816 


817 


818 
819 


820 


821 
823 


825 


825 
825 
827 
829 
829 
831 
831 
833 
833 


834 
834 
834 
835 


846 


847 
849 


851 


INDEX OF CASES 


Pee : 493, 497, 
(1601) . 
(1618) . 
(1628) . 
(1629) . 
(1632) . 
(1676) . 
(1681) . 
(1686) . 
(1704) . 
(1734) . 
(1741) . 
(1744) . 


463, 
(1748) . 


PPPPPDP Pbpb bbb bbb bbb 
bd dd ot a od od 


Aaronson v. Somer ville 

A.B. v. C.D. 2 ‘ 
A.B.’s Trustees v. Irvine 
Abel’s Executors v. Edmonds 
Abercrombie v. Anderson 
Abercromby v. Brodie 
Aberdeen, Earl of, v. Lowis’ Creditors 
‘Aberdeen, Earl of, ». Earl of March . 
Aberdeen, Earl of, v. Scot’s Creditors 


286, 
459, 
781, 


(1738). ee eye 
Aberdeen, Earl of, ». Scot’s Creditors 
G17 39) mea na: : 
Aberdeen Ry. Co. v. Ferrier ; 34, 
Aberdeen Station Committee v. N.B. 
Ry. Co. . ‘ ~  BXORY. 
Rivacthy v. Ogilvie . E 330, 
Acme Machine Co. v. Miller & 
Hendrie . 4 : 
Adair ». Cunningham 2 
Adam v. Adam’s Trustee ‘ 
Adam v. Alison , 642, 
Adam v. Anderson : 73, 108, 
Adam v. Baillies of Ayr. 35, 
Adam v. Crowe . 688, 696, 697, 
Adam v. M‘Dougall ; 
Adam v. Maclachlan . 
Adam v. M‘Robbie . 
Adam v. Sutherland . 468, 469, 
Adam v. Watson F 390, 
Adams v. Clutterbuck 
Adamson v. Adamson 60, 233, 
Adamson v, Ambrose . ” 


Adamson v. Balmerinoch 


PAGE 
553 
562 
142 
735 
619 
512 
545 
345 
441 
226 
683 
133 
485 
330 
381 
537 


142 
476 


238 
488 
504 


Adamson v. Porteous . Pahl 
Adie v. M‘Martin = 128 
Adie v. Scrymgeour : 138, 142 
Advocate, Lord, v. Burnet. 5 Al 
Advocate, Lord, v. Forgan 344, 345 
Advocate, Lord, v. Fraser . . 3885 
Advocate, Lord, v. Grant . 321 
Advocate, Lord, v. Hay . 631 
Advocate, Lord, v. Lindsay 735 
Advocate, Lord, v. Wilson. 321 
Ady.-Gen. v. Blackburn’s Trustees 63, 64 
Ady.-Gen. v. Edmunds . 424 
Ady.-Gen. v. Inverness Magistrates, 
721, 724, 725 
Agnew v. Bell 570 
Agnew v. Grierson 757 
Aikman 132 
Ailsa, Marquess of, v. “Jeffray 497 
Aitchison v. Macdonald 384 
Aitchison v. Patrick . ‘ ; . 3385 
Aitchison v. Thorburn , 735, 736 
Aitchison & Co. v. Burnside’s Trustees | 388 
Aitken v. Aitken F 729 
Aitken v. Anderson 127, 546 
Aitken v, Finlay 766, 795 
Aitken v. Harper 302, 327 
Aitken v. Munro + anGs 
Aiton v. Watt . 506 
Alexander v. Ford a 
Alexander v. Graham 90, 198 
Alexander v. M‘Lay . 340 
Alexander v. Scott 408 
Alexander v. Sizer. 397 
Alison v. Directors of the African and 
Indian Co. 45 
Alison 2, Scollay’ s Creditors 581 
Alison’s Creditors eGls 
Alison’s Creditors v. Auchinleck 597, 598 
Alison’s Trustees v. Wylie . 167 
Allan v. Cowan . 191, 192, 193, 459, 481 
Allan v. Ce on een : - 100 
Allan v. Fyfe. 181, 185, 186 
Allan v, Galli 391, 392 
Allan v. Miller . 331, 711 
Allan & Co. v. Brown & Lightbody . 144 
Allan & Co.’s Trustee v. Gunn & Co. . 148 
Allan’s Trustees v. Allan waht Ob 
Allen v. Flood ; Beer Aty 
Allison v, Ballantine . 609, 640 
Allison v, Miller . 333 
Alston v. Macdougall. BERS 
Anderson ¥, Aarne (1848) 685, 689, 693 
Anderson v. Anderson (1855) 312, 363, 772 


XXX 

PAGE 
Anderson v. Anderson’s Trustee. = kos 
Anderson v. Blackwood ; 734 
Anderson v. Bolton . ‘ > 298) 757 
Anderson v. Buchanan (1775). . 726 
Anderson v. Buchanan (1837) . . 94 


Anderson v. Buchanan (1848), 
146, 347, 351, 352, 354, 759 


Anderson v, Canongate Shoemakers 338 
Anderson v. Crichton. O22 Og 
Anderson v, Cullen » 570 
Anderson v. Currie 298, 757 
Anderson v. Harboe 262, 266 
Anderson v. Innes. : » 581 
Anderson v. Kennedy’s Tr ustees - 523 
Anderson v. M‘Call_ . ; ‘ 146 
Anderson v. Nasmyth 631, 656 


Ormiston & Lorain, 
761, 767, 770, 802 


Anderson v. 


Anderson v, Smith, 
684, 685, 695, 697, 698, 699, 786, 804, 809 
Anderson v. Scottish North-Eastern 
Ry. Con = < - a als 
ee er %. Stewart, sec Duke of 
Athole v. Anderson 
Anderson v. Walker . : F . 166 
Anderson v. Wood . P 
Anderson & Child v. Wood , 
Anderson, Child, & Co. v. Pott & 
M ‘Millan (1825) 214, 215, 241, 242 
Anderson, Child, & Child v. Pott & 
M‘Millan (1829) . 235, 242, 269, 270 
Anderson, Child, & Child v. Pott & 


M‘Millan (1834) 216, 242 
Andrew v. Colquhoun 2 : 5 18S 
Andrews v. Laurie . . ; . 497 
Angus v. Angus. : . 64 
Ankerville, ees Saunders ; 728 
Annandale, Marchioness of, v. Annan- 

dale, Marquis @i |< 5 : 5 2 Alys 
Anstruther v. Anstruther . ; . 497 


Anstruther v. Lewis . 137, 855, 361 
Anstruther v. Mitchell & Cullen 462 
Antermony Coal Co. v. Wingate, 

309, 310, 388, 389 


Antrobus v. Accountant of Court 38, 91 
Appin’s Creditors 108, 109, 110, 175, ‘234 
Arbuthnot . ; ; 584 
Arbuthnot v. Arbuthnot 519 
Arbuthnot v. Cockburn. : . 581 
Arbuthnot v. Colquhoun . 52 
Arbuthnot v. Lockwood & Gibson 49, 91 


Argyle, Earl of, v. Countess of Argyle 307 
Argyle, Duchess of, v. M‘Neil, 
606, 617, 632, 635 
Argyle, Duke of, »v. M‘Quorquadale 609 
Arkwright v. Billinge : 2 
Armstrong v. Wilson . 281, 380, 758 
Arncapell v. Kilcreuch : 317 
Arniston v. L. Ballenden 675, 677, 679, 680 
Arnold v. Lyon . 718 
Arnot v. Dowie 353, 354, 358, 784, 816, 817 
Arnot v. Greig 
Arthur v. Hastie & Jamieson 
Ashburton v. Escombe : a vey 
Ashton, Hodgson & Co. », Mackrill, 
106, 263, 265, 443, "445, 452 
Aspinall v. Wake : ; . 398 
Atherton v. Moffat . : : . 831 


INDEX OF CASES 


PAGE 
Athole, Duke of, v. Anderson, 

90, 136, 137, 160, 226, 445, 451 
Athole, Duke of, v. Robertson . o24 

Athole Hydropathic Co. v. Scottish 

Provincial Assurance Co. 

191, 492, 505, 509 

Atkinson, Mure, & Bogle v. Learmonth 


& Lindsay . 65, 66, 106, 451,452 
Atkinson v. Walls. 5 . 286, 414 
Attorney-General v. Dakin 847 
Attercod Nunnings . 3896 
Auchinbreck’s Creditors 588, 589, 630 


Auchinbreck’s Creditors v. Lockwood 629 
Auchinleck v, Dinmuir 168 
Auchterlony’s Creditors 86, 88 
Auld v. Anderson ‘ A ‘ oa: 
Auld v. Baird ; ; 7 CSI 
Auld v. Shairp . : : 0 . 821 
Austin v. Grant . 312, 313 


Ayr Magistrates v. Macadam 675, 679, 680 
Ayrie v. Chatto . 683, 684, 699 


Ayton v. Scot 417 
Badenoch & Turner : . . 609 
Baikie v. Chandless . ‘ é 4 thils: 
Baikie v. Sinclair : . 621, 628 
Baillie v. Burton - A ; ~ til) 
Baillie v. Cunningham oz 
Baillie v. Doig 329 
Baillie v. Gairdner 592, 597 
Baillie v. Hume & Adamson 763, 773, 803 
Baillie v. Laidlaw : : 513 
Baillie v. Menzies , 3 one 
Baillie v. Nasmyth . : . . 82 
Baillie v. Nisbet A . 9819, 545 
Baillie v. Pollock 415 
Baillie v. Shearer’s J udicial Factor 523 
Baillie v. Watson . 578, 664 
Baillie v. Wilson 83, 105, 144 
Baines & Tait v. Compagnie Générale 

des Mines d’Asphalte : 255 
Baird . ; 627 
Baird v. Faulds, ‘ete. 3 » 212 
Baird v. Morrison 588, 591, 604 
Baird v. Murray’s Creditors 86, 681 


Baird, etc., v. Watson : «63 
Baird’ & Brown ». Stirrat’s Trustee, 
555, 559, 566, 636, 649, 651 


Baird & Co. v. Neilson 415 
Baird’s Trustee v. Murray 335 
Bald v. Gibb & Bruce 180, 183, 188 
Balfour v. Baxter Brothers ; aay 
Balfour v. Douglas : 640 
Balfour v. Lyle . 408 
Balfour v. Pedie . ‘ R : 5 Ale 
Balfour v. Robertson . : A oss 
Balfour v. Stein . : ; : 41, 344 
Balfour v, Wilkieson . « 597 
Ballandene v. Handyside 105 
Ballantine v. Watson. 339 


Ballenden v. Murray 
v 675, cs 677, 679, 680 
Ballentine v. Ross. ; aoe tifa 
Balleny v. Raeburn . : 254 
Ballinten v. Connon (1847). 203 
Ballinten v. Connon (1848), 
195, 196, 208, 214 
Ballinten v. Connon (1852) - . 3823 


INDEX OF CASES 


PAGE 

Balmaghie’s Tutor v. Maxwell, 
622, 657, 658 

Balmerino v. Lochinvar (1626), 
213, 214, 242 
Balmerino v. Lochinvar (1627) 233, 242 
Bangour, Lady, v. Hamilton . . 640 


Bank of Australasia v. Nias 430, 431 
Bank of Scotland v. Gudin 430, 432, 436 
Bank of Scotland v. Kennedy NOTE NCES 


Bank of Scotland v. Lang . ‘ OS 
Bank of Scotland v. Macdonell 127, 
Bankhardt’s Trustees v. Scottish Ami- 
cable Assurance Society . 45, 81, 
Banks v. Smith . : , : i 
Bannatyne ». Bonnar . ‘ : . 48 


Bannatyne v. Finlayson 461, 464 
Banner v. Gibson me Si 
Bannerman 206 


Baptist Church Assembly . v. Taylor, 
303 


) 827 
Barbour v. Grierson 312 
Barbour v. Hogg 735 
Barbour v. M‘Minn, 
60, 65, 66, 67, 587, 605, 606 
Barbour v. Newall (1822) : 407 
Barbour v. Newall (1823) 407, 408 
Barbour v. Williamson ; ‘ 5 ey 
Barbour’s Trustees v. Davidson . 208, 572 
Barclay v. Alexander . « 595 
Barclay v. Crimonmogat’ s Creditors 626, 643 
Baring Brothers v. Wight . =. 22, 571, 574 
Barncleugh, Lady . ; : . 665 
Barns v. Allan & Co. . 486, 487 
Barr v. Neilson . ‘ . 800 
Barr v. Wotherspoon . 166, 756, 760 
Barr & Shearer v. Cooper elis 
Bar’s Creditors . 5 : . 22, 139 
Barron v. Dewar 3 : aD 
Barrowfield ». Weatherspoon . 684 
Barstow v. Menzies . 199, 528, 570 
Barstow v. Mowbray . 505, 508 
Bartholomew v. Houston . 3807 
Bartlet v. Buchanan . 519 
Bartlett v Hawley . 397 
Bartsch v. Poole & Co. 407 
Bathgate v. Bowdoun 177 
Baxter v. Ewart a (635 
Baynes v. Graham 137, 140 
Beadie v. Carr . . 294 
Beaton & M‘Andrew »v. . Ms Donald 607, 612 
Beattie v. Lee. ‘ 6 aalllss 
Beattie v. M‘Lellan & Nelson, 

Delil, PAPA, BY, BBY TRIG AAD, (hig IVE 
Beattie v. "Park . . 5 BEY 
Beattie v. Pratt . : 195, § 354, 573, 754 
Beattie v. Stodart : , ooh 
Beck v. Paterson 527 
Becquet v. MacCarthy 431 
Bedwells & Yates v. Tod 142 
Beg v. Rig . ; 331 
Begbie v. Brown : . 800 
Bell v. Andrews . 467, 468, 469 
Bell v. Bell (1812) , , 251 
Bell v. Bell (1896) : 5 by Al 
Bell v. Cadell 491, 506, 509 
Bell v. Campbell . . 681 
Bell v. Fleming . 235 
Bell v. Gartshore 635 


26.061 
PAGE 
Bell v. Gunn 461, 512, 766, 796 
Bell v. Lothian . 679, 680 
Bell v. Trotter’s Trustees 306 
Bell v. Willison . 3 452 
Bell, Rannie, & Co. v. Smith = gee 
Bell’s Trustees v. Copeland & Co. 494, 509 
Belschier v. Moffat . 519, 633 
Belshes v. Loudon’s Tenants 512 
Benhar Coal Co. Liquidators v. Turn- 

Bullge Stina 7 180, 189, 202, 231 
Bennett v. Fraser 5 RS 
Bennie v. Mack . a aye 
Bern’s Executors . Montrose Asylum 821 
Berry v. Bowes . 714 
Bertrams v. Barry & Bruce. 19 
Beton v. Sibbald & Johnston 615 
Beveridge v. Collies . 375 
Beveridge v. Cupar Inhabitants . 360 
Beveridge v. Scott . : es 
Bickerstatf v. Orr 34, 37, 40, 46 
Bickford v. Darcy neS20 
Biggar v. Gardner. 467 
Biggart v. City of Glasgow ‘Bank 396 
Bildstein v Bock & Co. 210, 258 
Binnie v. Ross. 22203 
Binning ». Auchinbreck’s Creditors 620 
Binning v. Macdoual. 32, 38 
Birtwhistle v. Vardill 738 
Bishop 445 
Bishop v. Mersey & Clyde Navigation 

Steam Co. : fe 2993520 
Biack v. Guthrie 67 
Black v. Jehanger, Fra amjee, & Co. 133 
Black v. Macgill & Malcolm 498 
Black v. Melrose 172 
Black v. Scott 31 
Black v. Shand’s Common Agent 581 
Black v. Sutherland P 1 128 
Black v. Watson 128 
Black & Co.’s Case 193 
Black & Knox vw. Ellis 362 
Black’s Trustee v. Scott 519 
Blackburn v. Gibson . 619 
Blackstock v. Wilson . 316 
Blackwood v. Allan 542 
Blackwood v. Boyd 97 
Blackwood v. Boys 594 
Blackwood v. Brown . Se RY) 
Blackwood v. Hamilton 588, 623 
Blackwood v. Marshall D688 
Blackwood v. Miln s Creditors, 

818, 544, 545, 574, 591 
Blackwood v. Ear] of Sutherland 220 
Blaikie v. Glegg. 715 
Blair v. Balfour. ; 236 
Blair v. Brown . . 586 
Blair v. Edinburgh Tow Nis nae WARK rake, 
Blair v. Galloway 462, 515, 516, 521 
Blair v. Graham (1714) ‘ Od, 
Blair v. Graham (1733) : 353 
Blair v. Mein & Ch itto’s Creditors 321 
Blair v. North British Mercantile In- 

surance Co. : 182 
Blair v. Simson . 687, 690, 697 
Blair & Nairn v. Freebairn . 602 
Blair Iron Co. v, Alison 379, 400 
Blane v. Morison ; . 464, 465 
Blantyre v. Bothwell Parishioners 635 


XXXI11 
PAGE 
Blaw . . 665, 666 
Blochairn Iron Co. v. Mowe: A 573 
Blue v. West Kilbride Free Gardeners’ 
Society . F 302 
Blyth ». Dice 8 Creditors : . 659 
Boag v. Fisher . : ; . 884 
Boag v. M‘Laine ; F : . 489 
Boge v. Davidson. : : p aent 
Bon v. L. Rollo . : 409 
Bon-Accord Marine Assurance Co. v. 
Souter’s Trustees . : : 5 0% 
Bonhard’s Creditors . . ; 62/) 
Bonjedburgh’ s Creditors . : . 225 
Bonjedward’s Creditors. . > zal 
Bonny v. Gillies . é : . 685 
Bontine v. Graham (1829) . ; . 645 
Bontine v. Graham (1839) . 667, 668 


Borthwick v. Lord Advocate, 
159, 305, 419, 456 


Borthwick v. Catkune’s Tenants . 6385 
Borthwick v. Earl of Crawford . oe OY 
Borthwick v. Gilkison 778, 785, 795 
Borthwick v. Grant . : . 807, 388 
Borthwick v. Hilstain : ; . 644 
Borthwick v. Hilson . : ; Old 
Borthwick v. Macfarlane . i . 604 


Borthwick v. M‘Gibbon 684, 695, 697, 809 
Borthwick v. North British Railway 


Co. 234 
Boswell ». Ayrshire Banking Co. . 631 
Bourne v. Diggles. c . 812 
Bow v. Cowan's Hospital . : 4, adil 
Bowes v. Reed . ; F 685, 686 
Boyd v. Boyd (1676) . s 586, 611, 645 
Boyd v. Boyd (1851) . 5 633, 635 
Boyd v. Justice . , 5 : . 646 
Boyd v. Malloch : 2 : - 643 
Boyd v. Millars . 3 0 3 Aso” 
Boyd v. Ponton . : : 5 1A eal 
Boyd v. Union Bank . ; : = BYE 
Boyes v. Laurie . 2 - 635, 669 
Boyes’s Trustees v. Hamilton . 224 
Boyle v. Forres Magistrates : . 7/20 
Brackenridge v. Kenneth . : . 250 
Braco v. Brodie . ; : : en 23 
Braco v. peas : ; 5 . 546 
Bradley _. ; 446 
Brand v. Kent 210, 211, 238, 239 
Brand’s Trustees v. Brand . no 
Brash : - . 442 
Breadalbane, Earl of, ‘v. Innes 447, 747 


Breadalbane, Earl of, v. Macdonald, 
59, 60, 61, 580, 606, 610 

Breadalbane, Karl of, v. M‘Lauchlan, 
559, 562 
Breadalbane, Earl of, v. Sinclair. 352, 353 
Brebner & Hadden v. Paton - 570 
Brechin v. Taylor : 718, 720, 721 
Brechin Election (Jan. 1741) 321, 330 
Brechin Election (June ne) 320, 321, 335 
Brereton v. Stewart . - 642 


Bridges v. Ewing : 108, 172, ae 

Brierly v. Mackintosh 

Brims v. Ferrier. 477, is 

Brims v. Thoms (1892, nT. ) ; 759 

British Fisheries Soc. v. Wick Magis- 
trates : 5 flats 

British Linen Co. v. Clerkson 684, 700 


INDEX OF CASES 


PAGE 

British Linen Co. v. Kansas Invest- 

ment Co. 5 

British Mutual | Investment Co. % 
Cobbold . . 812 
Brock v. Cabbell . 634, 685 
Brock v. Rankine 738, 785, 736 
Brock & Ferguson v. Kemp 822, 823 
Brodie v. Campbell 103, 114 
Brodie v. M‘Lellan 187, 189 


Brodie v. Smith, 
291, 293, 761, 770, 790, 798, 806 
Brodie v. Wilson 92, 128, 165, 175, 233 
Brodie v. Young ’ 763, 773 
Brough v. Hendry . . 467 
Broughton v. Fraser . 161, 605, 607, 621 
Broughton v. Stewart, Primerose, & Co. 
84, 144 
Brown v. Binnie . 417, 418 
Brown v. Blaikie (1849) 187, 280, 324, 410 
Brown v. Blaikie (1850) LOSS 10 
Brown v. British Linen Co. 875, 376, 377 
Brown v. Britwhistle . ; . 415 
Brown v. Brown ; sat hag 
Brown v. Campbell (1696) . : suo AGEL 
Brown v, Campbell & Co. (1809), 
285, 286, 379, 414 


Brown v. Campbell (1852) . ; 5 Bzfl 
Brown v. Deering ; 5 ; . 488 
Brown v. Forsyth : : : . 820 
Brown v. Gairns ; : : . 626 


Brown v. Halley 
Brown v. Hepburn 


477, 778 
- 665 


Brown v. Hunter ‘ : . - 202 
Brown v. Johnston A 48, 229 
Brown v. Lanark Magistrates. » (699 
Brown v. M‘Callum . j ; . 323 
Brown v. M‘Kie. : 3 817, 818 
Brown v. Marr 101, 470 
Brown v. Murray : ; 558, 564 
Brown v. Nicolas , : : . 647 
Brown v. Rae . ‘ ¢ . 023 
Brown v. Rodger 291, 293, 798 
Brown v. Scott . 492, 499, 503 
Brown v. Stephenson . 353, 358 


Brown v. Sutherland . 311, 397, 398, 401 


Brown v. Tenants F F oo 4G 
Brown v. Vertue : : el O4 
Brown v. Wemyss & Walker Sy edly) 
Brown v. Wood . » 585 
Brown & Co. v. Hutchison Dunbar oe LAS 
Brown & Co. v. Martin ‘ . a. lifes 
Brown & Co. v. Wilson : ‘ ee 02 
Brown’s Creditors v. Gordon ; 5 ey 
Brown’s Trustees v. Brown 63, 64 
Brown’s Trustees v. Palmer ; 263 
Browne & Co. v. Ainslie & Co. 147, 149 
Bruce, Petr. ; 5 . 615 
Bruce v. Bruce j ; 675, 677 
Bruce v. Buckie . $ ; 3 . 618 
Bruce vw. Grant . ‘ ; F : 518 
Bruce v. Hall . P : 320 
Bruce v. Hepburn 642, 665, 666 
Bruce v. Losh . : 3 . 569 
Bruce v. Mitchell : i : . 552 
Bruce v. Spence . : ; + 696 
Bruce & Vallance v. Robb . 188 


Brugh v. Forbes . 60, 547, 602, 606 
Bruhn v. Grunwaldt . : . 249 


INDEX OF CASES SXx 


Brydges v. pee 

Bryson 2 

Buchan, Earl of, v. His Creditors, 
53, 97, 102, 

Buchan »v. Scott. : 

Buchanan v. Angus . : 

Buchanan v. Black. : 208, 209, 

Buchanan v. Cochrane 

Buchanan v. Douglas . 

Buchanan v. Ferrier : : : 

Buchanan v. Gray. . 579, 584, 

Buchanan v. Marquis of Montrose 612, 

Buchanan v. Rucker . 

Buckie v. Bell . 3 : 

Budge v. Brown’s Trustee . 163, 515, 

Buie v. Reid : ; - : é 

Buist v. Taylor . : : . 802, 

Bulloch v. Pollock ; : 

Bullock v. Caird 

Bult v. Morrell . 7 : : 

Burleigh v. Fearn. . 318, 410, 

Burleigh v. Horwood . : 

Burn v. Purvis . : : : 

Burnet v. Burnet (1681) ; - 623; 

Burnet v. Burnet (1766) : 

Burnet v. Nasmyth 

Burnet v. Veitch : 

Burnet’s Creditors v. Murray (1758) . 

Burnet’s Creditors v. Murray (1754) . 

Burnett’s Trustee v. Barrow : 

Burns v. Bruce & Baxter 

Burns v. Burns, 


16, 20, 201, 203, 529, 531, 


PAGE 
169 
788 


Burns v. M‘Dougal & Co. : LOD 
Burns v. Munro. 4 26, 228, 243 
Burns v. Stewart P é 5 . 478 
Burton v. Douglas. : c . 338 
Buston v. Fenwick . , . 684, 690 
Butcher v. Barclay . : 5 of 10, 7A 
Butler v. Riddel. ‘ : : oe 484 
Butter é : . F 331 
Butter v. M‘ Vicar. 486 
Byng (Lucas’s Trs.) v. Campbell & 
Scott 4 ; 14, 104, 109, 346 
Byres’ Trustees v. Gemmell 67 
Cain v. M‘Colm . : - (29, 130, 731 
Caitcheon v. Ramsay . 656 
Caithness, Earl of, ». Eaton, Ham- 
mond, & Son (1836) . 288, 537, 544 
Caithness, Earl of, v. Eaton, Ham- 
mond, & Son (1837) F 5 57) 
Caithness, Earl of, v. Sinclair 603 
Caithness’ Creditors 81 
Calder, Petr. 733 
Calder v. Calder. , : P . 333 
Calder v. Ogilvy : . 611, 612, 613 
Calder v. Steele . ; : 93, 591, 604 
Calder v. Wood . ' . 828 
Calderhead v. Freer & ‘Dobbie. 188, 189 
Caledonian Banking Co. v. Johnston. 102 
Caledonian Iron Co. v. po 572 
Callander v. Bruce 718 
Callander v. Campbell 466 
Callender v. Kilpatrick 380 
Callum v. Ferrier - relivis 
Camelford’s Trustees ». Maxwell 592, 597 
Cameron v. Boswell ; ; . 188 


PAGE 
Cameron v, Camerons, ete. é eas 


Cameron v. Chapman, 

246, 253, 254, 262, 264, 265, 267, 271 
Cameron v. M‘ Ewen, 

60, 65, 74, 79, 223, 224, 330, 332, 606 
Cameron v. Mackenzie F 757 
Cameron v. Morrison . ; : =. Bioiil 
Cameron v. Mortimer, 

772, 779, 791, 792, 801 


Cameron v. Russell . . 695, 787, 804 
Cameron v, Stewart . - - 689, 701 
Cammell v. Sewell . F ;  hspl 


Campbell of Edderline, 
60, 586, 587, 597, 605, 606 
Campbell v. Beaton 128 


Campbell v. Boswall . : : 478, 779 
Campbell v. Bourchier - - 628, 738 
Campbell v. Brown & Son . . 464, 485 
Campbell v. Campbell 3 : . 610 
Campbell v. Cassils . : . 292, 308 
Campbell » Clason . : : rests 
Campbell v. Cullen. : : . 580 
Campbell x, Drummond . . 649, 650 
Campbell v. Faikney . ‘ ane L4e120 
Campbell v. Glass. : shy 


Campbell v. Gordon (1840), 
294, 384, 417, 769 


Campbell v. Gordon (1841) . 558, 649 
Campbell v. Gordon (1844) ; . 769 
Campbell v. Hamilton : . 701 


Campbell v. Kinlochaline Ranking 5 bl 
Campbell v, Lothians & Finlay . 91, 118 
Campbell v. MacAlister . 29, 32, 89, 325 


Campbell v. Macdonell : . 401, 409 
Campbell v. M‘Hardy : . 216, 222 
Campbell v. MacNeil . 6 : . 329 
Campbell v. M‘Vicar . : 2 . 641 
Campbell v, Millar. : : . 720 
Campbell v. Montgomery . - 692, 695 
Campbell v. Robertson . 6938, 694, 759 
Campbell v. Rucker . : . 263 


Campbell v. Scotland & J ack, 
622, 629, 632, 655, 659 
Campbell v. Stuart : . 541 
Campbell v. Young . : 5 (AL 
Campbell & Riddoch v. Stuart . 641, 669 
Campbell’s Trustee v. De Lisle’s Execu- 


tors 565 
Campbell’s Trustees v. Hudson’s Ex- 
ecutors . 541 


Campbell’s Trustees v. P aul, 
492, 505, 506, 508, 509, 524 


Campbell’s Trustees ». Whyte ‘ m4? 
Cannan v. Greig. . : . 645, 646 
Cant v. Aikman . : : : a5 1 
Cardross . : ° : . 324 
Cardross v. Coly ee. ; : a ky 
Cardross v. Somerdycke .. . 619 
Cargill v. Baxter : : 481, 482, et 
Cargill v. Craigie : ; 

Cargill ». Muir . : : : : aa 
Cargill v. Somerville . : . 2 8b? 


Carlberg v. Borjesson, 
41, 42, 48, 112, 222, 269, 270, 271, 697, 775 


Carlier v. Davidson : 1 =) 298 
Carlisle v. Lowther . . : 5 tek 
Carlyle < She 


Gatlyis 4), Lyon’s Creditors 619, 633, 640 


XXX1V 


PAGE 
Carlyle v. Mathison ; 5056 
Carmichael v. Mosman 32, '39, 135, 160, 451 
Carmichael v. Wilson 85, 86 
Carnaby v. Duncan . : 5 (lt) 
Carne v. Manuel 785, 788, 793, 803, 809 
Carnegie v. Carnegies . 48 


Carnegie v. Graham’s Creditors . , 564 
Carnoway v. Ewing 413 
Carr v. M‘Lennan : . 4389 
Carrick v. Martin 5 . 685, 698, 702 
Carrick v. Rodger, Watt & Paul. 418 
Carron Co. v. Currie & Co. . BSn LOS mELO 
Carruther’s Trustee v. Finlay & Wilson 167 
Carse v. Halyburton . 353 
Cassells v. Stewart 240 
Cassilis, Countess of, v. Earl of Cassilis 568 
Cassilis, Countess of, 7. Roxburgh, Earl 
Ofer 5 BAO eval 
Cassilis, Earl of, v. Ramsay’ s Creditors 472 
Castle-Somerville Creditors ». Lookup 597 
Castrique v. Imrie 431, 432, 751 
Cathcart v. Henderson F . 441 
Cathcart v. Maclaine . 615 
Cathcart v. Mitchell . , , ce 85 
Catrine’s Creditors v. Baird 582, 591, 592 
Catterns v. Tennent : ‘ A fal 
Caven v. Mackie 310, 311, 400 
Caw v. Creighton ‘ meso 
Chalmers v. Brown 485 
Chalmers v. Chalmers 564 
Chalmers v. Douglas . 723 
Chalmers v. Gore TOL 
Chalmers v. Oliphant . 656, 661 
Chalmers v. Smith ; ee OL 
Chalmers & Cunningham v. Shaw 596 


Chambers v. Chambers , . 808 


Chambers’ Judicial Factor v. Vertue 5 asl) 
Chambers’ Trustees v. Smiths, 

51, 81, 82, 95, 128, 129 130, 131, 1382, 234 
Channell ». Seton 417 


Chaplin v. Allen ? : ; = YALA 


Chaplin’s Trustee v. Hoile . 96, 132 
Chapman v. Bryson ~ 628 
Chapman v. Chapman 812 
Chapman v. Van Voll 813 
Charles v. Skirving . 5 Bi 
Charteris v. Clydesdale Bank . . 401 
Charteris v. Young 615, 616, 63 
Charters v. Neilson . 5 , 5 ls 
Charters v. Wilson. ‘ 5 iO, HP 
Chaters v. Bell . 403 
Chatto v. Moir . 656 
Chatto & Co. v. Marshall, 

816, 817, 818, 821, 822, 823 
Cheape & Lindsay ». Camphell . Ole 
Chein v. Christie : ; - 612 
Cheyne v. Cheyne. eLOG 
Cheyne v. M‘Donald . (Gin, Hilye 
Cheyne v. M‘Gungle . : ~ 629 
Cheyne & Mackersy v. Little | ahet!) 
Cheyne & Stuart 28, 292 
Chiene v. Western Bank 5 BION 
Chiesly ». Hay . 552 
Childers v. Wooler 801 


Childs v. Monins : 398 


Chisholm w. Fraser 726, 727, 790 
Chisholm v. Stevenson ; p . 644 
Christie v. Allan’s Creditors 681 


| 


INDEX OF CASES 


Cockburn v. Langton Creditors ‘ 


PAGE 
Christie v. Christie 48 
Christie v. Henderson 541 
Christie v. Lowden ; 4 » YY) 
Christie v: Macpherson 464, 465, 472, 477 
Christie v. Royal Bank : : OS 
Christie v. Ruxton 172, 174, 550 
Christie v. Stirling Magistrates . 301 
Churnside v, Currie 722 
City of Glasgow Bank Liquidators ». 0. 
Nicholson’s Trustees 507, 622, 523 
Clark v. Bremner . 698, 702 
Clark v. Clark . 854, 360 
Clark v. Duncan 219, 242, 286, 308, 483 
Clark v. Hamilton & Lee, 
311, 338, 885, 753, 758 
Clark v. Henderson 166 
Clark v. Johnston 721, 724, 725 
Clark v. Keirs . 460, 466 
Clark v. Loos (1853) . ; 23, 44 
Clark v. Loos (1855) 212, 2138, 573 
Clark v. Monteith Bl 315, 757 
Clark v. National Bank pie al: 
Clark v. Scott & Connell 555, 567 
Clark v. Stewart 5 eal 
Clark v. Stirling : 328 
Clark v. Thomson (1816) 785 
Clark v. Thomson (1817) . 702 
Clark v. West Calder Oil Co. 
45, 46, 172, 745 
Clark & Macdonald v. Bain <A 
Clark’s Creditors v. Dewar . 519 
Clark, ete., v. Hinde, Milne & Co. 
180, 183, 184, 188, 190, 191 
Clarke v. Edgar . 445 
Clarke v. M‘Nab : 528, 535 
Clarkson v. Ball 313, 338, 411 
Clarkson v. Edinburgh Magistrates 39 
Clason v. Black . j 822, 823 
Cleghorn, Laird of oil 
Cleilland v. Laminton 624 
Cleland v, Clason & Clark, 
278, 279, 280, 712 
Cleland v. Cleland : : . 835 
Cleland v. Lawrie 763 
Cleland v. M‘Aulay 601 
Clements v. Macaulay 262 
Clerk v. Earl of Home 631 
Clerk v, Kinlochaline Ranking 611 
Clerk v. Laurie . 144 
Clerk v. Lugton . 48 
Climie v. Wood . 70 
Clouston’s Trustees v. Bulloch 95 
Cloverhill v. Moodie . . 629 
Clunies’ Creditors v. Sinclair 19, 52, 93 
Clydesdale Bank v. M ‘Neill . 429 
Clyne v. Dunnet, 
152, 153, 154, 165, 12 1175,9238) 237 
Clyne ». Murray 2 755, $90 
Cochran v. Vanse’s Representativ es, 
336, 707 
Cochrane (1750, n.7.). ~ BYE 
Cochrane v. Bogle 627, 628 
Cochrane v. Bryson 383, 413 
Cochrane v. Fergussons . 224, 474 
Cockburn ». Calderw ood’s Creditors 661 
Cockburn v. Gibson 378, 757 
| Cockburn v. Inglis 690, 699 


602 


INDEX OF CASES 


PAGE 
Cockburn ¥. Sinclair . 100 
Cockburn’s Creditors (17 00) 550 
Cockburn’s Creditors (1709) : . 649 
Collet v. Balmerinoch 492, 502, 503 
Collier v. Wilson & Beath . . 822, 823 
Collins v. Griffin é . 820 
Colquhoun v. Balvie . 622, 658 
Colvill’s Creditors . 606 
Colville v. James Be eis 
Colvills 600, 604 
Combe v. Hossack 5 Op 
Commercial Bank v. Hannah 406 
Commercial Bank v. Lyle . 459 
Commercial Bank v. Pollock’s Trus- 
tees 299, 309 
Coning v. Cow an ; : » 189 
Connal & Co. v. Loder 742, 749, 751 
Consolidated Canada Copper Co. Liqui- 
dator v. Peddie 5 294 
Cook v. Falconer’s Representatives, 
544, 546, 812, 813, 814, 819, 821 
Cook v. North British Ry. Co. 821 
Cook v. Sauliere. 696 
Cook v. Wallace & Wilson, 

730, 767, 770, 771, 790, 796, 802, 804 
Cooper v. ‘Bone . 477, 486, 487 
Cooper v. Campbell US DS, 
Cooper v. Eglinton’s Trustees . 485 
Cooper v. Hunter . 658 
Copin v. Adamson . 431 
Corbet v. Stirling ; 5, 
Cormack & Sons v. Semple. . 205 
Cornwall v. Grierson-Bonhard . 684 
Cornwall v. Walker melee 
Corrie v. Barbour 407, 409 
Corrie v. Muirhead 159, 354 
Corsan v. Maxwell (1737) 5 NS 
Corsan v. Maxwell (1738) 7556 
Corsbie v. Acheson 5 taYa%e) 
Corse v. Masterton 49, 52, 81 
Corser v. Durie . yt 
Cosens v. Stevenson 95 
Cotts v. Harper . 353 
Coult v. Angus . 413 
Coulter v. Nicol. ‘ . 235 
Couper v. Bain 817, 818, 822 
Couper v. Stuart : 805 
Couper’s Representatives 7 ». Skelbo’s 

Creditors 610 
Courtauld v. Saunders 397 
Courty v. Stevenson 586 
Couts v. Miln . 2 Bl 
Coutts v. Coutts . 694 
Cowan ; 645, 676 
Cowan v. Aitchison . 703 
Cowan v. Campbell 693, 696 
Cowan v. Key . 402 
Cowan v. Perry . 467, 468 
Cowan v. Spence ; 343 
Cowan v. Watt (1829) 699, 711, fe 
Cowan v. Watt (1833) . 786, 804 
Cowpar v. Aikman 47, 69 
Cowper v. Williamson 48 
Cox v. Urquhart 571 
Craig . ; 447 
Craig ». Anderson 571 


Craig v. Brock & Ferguson, 
308, 319, 388, 410, 


411 


XXXV 
PAGE 

Craig v. Brunsgaard, Kjosterud, & Co., 
268, ail 273 
Craig v. Hogg 294 
Craig v. Thomson 37 
Craig v. Wilson . 655 
Craigivar v. Scot 594 
Cranston ». Stevenson ; 167 
Craven, Earl of, v. Elibank’s Trustees 595 
Craw v. Persone . 5 Wf 
Crawcour v. Graham . 76, 1382 
Crawford v. Auchinleck . 646 
Crawford v. Crawford 692 
Crawford v. Dawson . 720 
Crawford v. Earl of Dundonald . 48 
Crawford v. Gemmells : 167 
Crawford v. Hutton 452 
Crawford v. Oliphant. : oor 
Crawford v, Ritchie 210, 213, 239 
Crawford v. Simson =) 1605223 
Crawford v. Stewart 463, 472, 484 
Crawford v. Wood A 332 
Crawfurd : 390, 392 

Creighton’s Creditors 7. The Treasury, 
35, 321 
Creightons v. Deans 331 
Cribbes v. Ross . 324 
Crichton v. Anderson . 162, 322, 552, 619 
Crichton v. Comiston . 633 
Crichton v. Earl of Queensberry . 478 
Crichton v, Russell. 571 
Crichton v, Earl of Tullibardine . . 5388 
Crichton v. Watt 281, 410 
Crichton’s Trustee v. Stew art 294 
Crichtoun v. Borthwick . 206 
Crighton v. Earl of Nithsdale. 504 
Crockart v. Dundee & Arbroath es Co. 254 
Croil . 7 204 
Croll’s Tr ustees 2 ». Rober tson ‘ 59 
Crombie v. M‘Ewan 317, 349, 425, 778 
Crombie v. Robertson . 545 
Cropper & Co. v. Donaldson 342, 343 
Crosbie v. Murphy . : : . 818 
Cross & Bogle v. Moir. 89, 114, 115, 120 

Crowder v. Watson, 

686, 695, 696, 697, 698, 723 
Crowdieknows, Lady . : F 663 
Crozer v. Pilling. ‘ 792 
Cruickshank »v. “British Linen Co. . 414 
Cruickshank v. Gordon 302, 827 
Cruickshank v. Gow & Sons 293, 798 
Cruickshanks v. Lord Fraser LOO YG 
Cruickshanks v. Mitchell . 403 
Cruickshanks v. Watt - 589, 553 
Culereuch Cotton Co. v. Mathie. 299, 309 
Cullen v. Buchanan 203, 570, 571, 573 
Cullen v. Dykes. : : ; . 824 
Cullen v. Smith (1845) 167 
Cullen v. Smith (1847) 822 
Cullen v. Thomson EYP 
Cullen’s Trustees v. Watson 330, 331 
Cullerny v. Sibbald. . 563 
Cullwick v. Swindell . 70 
Cult’s Creditors . 676, 681 
Cumming v. Cumming 162, 164 
Cuningham v. Buchanan - Sb 
Cuningham v. Home . 109 
Cunningham v. Black 475 
Cunningham v. Wallace 137 


XXXVI 
PAGE 
Cunningham v. Wemyss 49, 91, 663 
Cunningham & Co., Ltd., Jn re 396 
Cunningham & Co. v. Hamilton. . 601 
Cunninghame v. Cunninghame . 128, 237 
Cunninghame v. M‘Leod 320, 545 
Cunningham's Creditors v. Mont- 
gomerie . 597 
Cunningham- Fairley (1814, NT. ) 20 
Cunnison v. Stewart . : . 487 
Currie v. Colquhoun . 812, 814 
Currie v. Crawford 478 
Currie v. M‘Knight . : 168, 261 
Cust v. Garbet & Co. . 138, 142, 452 
Cuthill v. Hamilton a OU 
Cutler v. M‘Lellan 656 
Dalgleish v. Scott A 292, 334 
Dalhousie, Earl of, v. Dunlop & Co, 487 
Dalmahoy & W ood v. Brechin Magis- 
trates : . 580 
Dalrymple v. Bertram 32, 325 
Dalrymple v. Johnston . 226 
Dalrymple v. Lyell 177, 526, 546 
Dalrymple ». Lyon 588, 624, 658 
Dalrymple’s Trustees ¥. Cuthbertson . | 629 
Dalrymple’s Trustees v. Lancashire 
Trust, etc., Corporation . 255 
Dalyell v. Dalyell 656 
Dayidson : : . 444 
Davidson v. Balcanqual el oSomla 
Davidson v. Boyd. : : 5 el 
Davidson v. Calder : . 489 
Davidson v. Clark 442, 443 
Davidson v. Douglas . 514, 518 
Davidson v. Dunbar . 304, 383 
Davidson v. Mackay & Skene 53, 97 
Davidson v. Mackenzie (1774) 589 


Davidson v. Mackenzie (1856), 
324, 544, 545, 546, 817, 818, 819 


Davidson v. Mackubin : : 5 7229 
Davidson v. Murray 109, 110, 340, 341 
Davidson v. Randel . 548, 554 
Davidson’s Settlement Trusts, In re . 742 
Davies v. Duncan . 689, 694 
Davies v. Jenkins . 802 


Davies & Co. v. Brown & Lyell, 


763, 764, 766, 770 


Davis v. Cadman 401 
Davison v. Robertson . 374 
Dawson v. Cullen 346 
Dean v. Ayr Magistrates a iti 
Deas v. Walker . : 482, 485 
De Cosse Brissac v. Rathbone 431 
Dehers v. Harriot 404 
De la Vega v. Vianna ; 737 
Delhi & London Bank v. Loch 432 
Dempsey v. Dempsey . 692 
Dempster v, Dingwall 228 
Den v. Lumsden 729 
Denovan v. Cairns : : 385, 720 
Det Norske Bjergnings Og Dykkereom- 

pagni v. M‘Laren . 430 
Dewar v. French 594, 616, 641 
Dewar v. Watson (gal 
Dick v. Borrows 346 
Dick v. Chapeland 713 
Dick v. Dick ; : 96, 100 
Dick v. Goodall & Co. . 79, 80, 88 


INDEX OF CASES 


Dick v. Lands 5 i 
Dick v. Murison . 804, 309, 
Dick v. Russell . : : i 97 
Dick v. Spence & Thomson, 

159, 221, 234, 235, 
Dick’s Trustees v. Whyte’ 8 Trustee, 

506, 508, 509, 

Dickie v. Cowie . : : : 
Dickie v. Dick 
Dickie v. Hall . , 
Dickie v. Thomson & Lang 
Dickson J 
Dickson v. 
Dickson v. 
Dickson v. 
Dickson v. 
Dickson v, 


Barbour 
Braidfoot . 
Bryan 
Nicholson . 
Poldean Heir- -Apparent 
Dickson v. Singer Manufacturing Co. 
Dickson v. Young. 

Dickson, De Wolf & Co. v. Wilkin 
Dimpsey v. M‘Farlane’s Trustees 
Dingwall v. Gardiner . 

Dingwall v. M‘Combie 

Dinwoodie v. Johnston 

Dinwoodie v. Wright . 

Disher v. Kidd 

Dixon v. Knox . 

Dixon & Douglas v. Thomson 
Dobbie 5 


358, 426, 


Dobbie v. Duncanson 213, 
Dobbie v. Thomson . A 
Dobbie & Co. v. Nisbet , ; 
Don v. Kealey ; 401, 402, 
Don v. Lippman 431, 737, 
Donald v. Donald 2 ; 
Donald v. Leitch 466, 473, 


Donaldson ». Cockburn 

Donaldson v. Donaldson 

Donaldson v. Hay 

Donaldson v. Ord 227, 236, 241, 242, 

Donaldson v. L. Perth 

Donaldson v. White . 

Dooly v. Dickson 

Dougall’s Creditors 

Dougals v. Robin 

Dougan v. Smith 

Dougans v. Fraser. 

Douglas v. Brand & Brown. 

Douglas v. Dickson 

Douglas v. Douglas. 

Douglas v. Her Creditors 

Douglas v. Home 

Douglas v. Jackson 

Douglas v. Johnston . 

Douglas v. Jones 

Douglas v. Kinglassie Tenants . 

Douglas v. Mason . 61, 62, 138, 

Douglas v. Mitchell 

Douglas v. Montgomerie 

Douglas v. Queensbery’ s Creditors 

Douglas, Duchess of, v. Scot 

Douglas v, Tait . : 498, 

Douglas . Wallace 698, 702, 703, 

Douglas & Acheson v. Gilbert 

Douglas & Heron v. Armstrong . 

Douglas, Heron & Co. v. Bank of 
England 630 

Douglas, Heron & Co. 0. Brown 


374, 


48, 
721, 
317, 
255, 


INDEX OF CASES 


PAGE 
Douglas, Heron & Co. v. Dunmore & 

Co. 3 onl) 
Douglas, Heron & Co. ». Palmer (1776) 23 
Douglas, Heron & Co. v. Palmer (1777) 

37, 138 
Douglas’s Trustees v. Kay’s Trustees. 95 
Dove v. Henderson . 16, 529, 571, 572 
Dow v. Hay - 474, 481 
Dow & Co. v. Union Bank . 181, 185, 186 
Downe, Bell & Mitchell v. Pitcairn 303, 309 


Downie v. Corr . : : weoL2 
Downie v. Johnston . F 5 pilil 
Dreaper v. Cumming & Mason . eG 
Drew v. Drew. el03 
Drew v. Lumsden 296, 297, 298, 309, 399 
Drinkwater v. Goodwin ‘ iis 
Drummond »v. Carse’s Executors . 294 
Drummond v. Holliday. : . 3889 
Drummond v. Jackson ; ; 5 GG 
Drummond v. Kennedy . : elas 
Drummond »v. Kerr . ; . 3849, 357 
Drummond & Dobie v. Boyd 100, 209, 210 
Dryburgh v. Gordon . . -546, 547,557 
Drysdale v. Kennedy . . 168, 483, 490 
Drysdale v. L. Sornbeg , Sew 
Dryup, Tenants of, v. ‘Sheriff of Forest 162 
Dudgeon v. Dudgeon’ s Trustees . . 449 
Duff v. Bell’s Representatives . LAS, 
Duff v. Bradberry . 688, 763, 773, ek 
Duff v. Gordon . : 

Duff v. Wood . : 195, 212, 213, 578 
Duffus v. Davidson . : . 773, 803 
Duffus & Lawson v. gerne . 210, 258 
Duffy v. Gray. 5 . 473, 474 
Dunv. Craig. 333 


Dun v. Johnston 339, 340, 343, 344, 486 
Dunbar v. Brodie’s Executors, 

48, 54, 583, 628 
Dunbar v. Clyne : . 222 


Dunbar v. M‘Kenzie . F z é 49 
Dunbar v. M‘Leod . - Mos 
Dunbar v. Stewart’s Cr editors h . 556 
Dunbar’s Creditors v. Grant ; eet7s 
Dunbar’s Creditors v. ented . . 3821 
Duncan v. Duncan . : 5 OE 
Duncan v. Houston . j : een filel 
Duncan v. Scrimzeour j i . 596 
Duncan v. Stoddart . 2 s 5 layfll 
Duncanson v. Daniels , : mods 
Duncanson v. Maver . ; ‘ . 467 
Dundas v. Alison A ; ; Sod 
Dundas v. Murray. 5 eh ISS} 
Dundee Constable v. Flescheour » 785 


Dundee Magistrates v. Taylor & Grant, 
61, 64, 199, 202, 533 


Dundee Union Bank v. Dundee & 


Newtyle Railway . - 603 
Dundonald, Earl of, v. Masterton . 820 
Dunipace v. Watson . - 168 
Dunlop v. Buchanan . 761, 792, 794, 801 
Dunlop v. Hart . : : c 721 
Dunlop v. Jap. ; : a2; 79, 80 
Dunlop v. Nicolson. : : . 333 
Dunlop v. Scott & Co. : ‘ ZG 
Dunlop v. Weir . ; ; e005, 108 
Dunn v. Anderson. , F endg2 
Durie v. Coutts . : . : Ds 


Durward v, A. B. : , ; S17 


Dutch v. Webster 
Duthie’s Trustees v. Kinloch 
Dyce v. Paterson 
Dykes v. Boyes . 


Easthouses Tenants v. Hepburn. 
Eaton v. Macgregor’s Executors. 
Eccles’ Creditors : : 
Eddie v. M‘Avoy & Co. 

Edie & Laird 


Edinburgh & Glasgow Bank v. Ewan | 
298, 687 


XXXV1i 


Edinburgh & Glasgow Bank v. Forbes 380 
Edinburgh Goldsmiths v. Haliburton 448 


Edinburgh Town v. Ley. a O68 
Edinburgh v. Provan’s Creditors 318, 463 
Edmond ». Aberdeen ee ee Od 
Edmond v. Mowat 148, 341 
Edmonston v. Thomson 640, 642 
Edmonstone v. Kirkcaldy . 96, 97 
Ednam, Lady, v. Hania, - 491, 500, 503 
Edwards ». Glasgow jesess 721 
Elder v. Allan . 339 
Elder v. Watson : ; ROT 
Elder v. Young & Co. ; 403, 406, 408 
Eleis v. Keith ; : . 550 
Eleis v. Wishart 564 
Eleis v. Wishaw. 548 
Elies v. Watson . 233 
Elies v. Wishart & Keith 550 
Eliot v. Cleghorn 203 
Elkington v. Holland . 813 
Elliot v. Bowhill , 95 
Elliot v. Duke of Buccleuch 601 
Elliot v. Cleghorn. : 568 
Elliot v. Faulke & Shute 5. alee 
Elliot v. Johnston 5438, 568 
Elliot v. Romanes ; 5 - 820 
Ellis v. Muckersie & Rose 90 
Elphinston v, Henderson 177 
Elphinston v. Strichan’s Creditors 17 
Elvies v. Vernor 247 
Emerson v. Lashley . 432 
English Coasting Co., Ltd., v. British 
Finance Commlitds. 228 
English’s Coasting & Shipping Co. v. 
British Finance | Co. . 23, 24, 26, 436 
Englishman, An, v. Angelo 683, 699 
Enoch Apprisers 590, 591 
Errington v. Aynesley : ; . 726 
Errol, Earl of, v. Buckie . 600, 606, 607 
Er: skine ; ‘ : . 645 
Erskine v. Boswell 339, 849 
Erskine v. Erskine . 2545 
Erskine v. Hamilton (1709) . 635 
Erskine v. Hamilton ee 597, 659 
Ewing v. Hare . 808 
Ewing ». Jameson 715 
Ewing ». Wight. 211 
Ewing & Co. v. MS Clelland, 
114, 258, 296, 534, 554, 559, 566 
Exhall Coal Mining Co. In re 192 
Eyemouth’s Creditors 57 
Faichney v. Arnot 159 
Fair v. Cranston 387 
Fairholm v. Renton ss 


Fairholms . 


XXXVlii 
PAGE 
Fairley v. Fairley 531 
Fairlie 285 
Fairlie v. Johnston 472 
Fairlie’ 8 Trustees v. Fairlie 511 
Fairnie’s Bairns v. Aiton 541 
Falconer v. Falconer’s Creditors . 641 
Falconer v. Gray 281, 410 
Falconer v. Smith 380, 332 
Falconer v. Weston 187, 739, 748 
Fallahill Adjudgers v. Cunningham . 614 
Falside’s Trustee v. Walker 524 
Farquharson v. Cumming’s Creditors. 57 
Farrell v. Willox P 203 
Farries v. Smith : ne 405 
Fell v. Lyon ; 702, 703 
Ferguson v. Bothwell, 
136, 137, 159, 221), 235, 355, 773 


Ferguson v. Dick : 339 


Ferguson v. Fyffe 471 
Ferguson v. M‘Ewen . 5 296, 458 
Ferguson v. Murray 294, 514, 519 
Ferguson v. Wilson . 537 
Ferguson’s Trustees v. Willis, Nelson, 
&Co. . : 7 98 
Fergusson ¥. Maitland : 233 
Ferg gusson, Halliby, & Co. v. Richardson 166 


Fergusson v. Robertson. 580 
Ferrier v. Aitken 
Ferrier v. Dunlop 514 
Ferrier v. Pennycuick & Paterson 551, 557 


Fiddes v. Fyfe . 347 
Field & Allan v. Gordon 83, 234 
Fife v. Orr . 782 
Fife, Earl of, »v. Earl of Seafield . 656 
Findlater v. ‘Lewis ; : . 354 


Findlay v. Currie 


375, 376, 377 
Finlay v. Finlay : . 251 


Finlay v. Little . 321, 545 
Finlayson . . 48 
Finnie v. Glasgow & 8. -W. Ry. Co. . 86 
Fischer & Co. v. Andersen . : mn VA 
Fisher v. Miller . 5 5 : 85, 88 
Fisher v. Stewart (1824) 285, 286, 414 
Fisher v. Stewart (1825) 885 


Fisher v. Syme 303, 304, 310, 389 
Fisher v. Syme & Stewart 285, 286, 304, 414 
Fleming v. Ballantyne (1840) 389, 392 
Fleming v. Ballantyne (1842), 


299, 303, 310, 389, 392 
Fleming v. Burgess 312, 313 
Fleming v. His Creditors 558, 564 
Fleming v. Miller 721 
Fleming v. Robertson j - 821 
Fleming v. Twaddle 103, 340, 346 
Fleming & Leiper v. Scott . 380, 409, 757 
Fleming’s Trustees v. M‘ Hardy . 189 
Fletcher v. Earl of Airly 611 


Flint v. Alexander’s Trustees 


- 168 
Flowerdew v. Buchan 162, 634, 635 


Floyd v. Nangle S20 
Foggo v. Scott & Oliver 288, 308 
Forbes v. Earl of Aberdeen . 5 Gill7/ 
Forbes v. Alison. 716, 791 
Forbes v. Buchan . 642 
Forbes v. Dawson : 594 
Forbes v. Drummond . ’ = E69 
Forbes v. Forbes’ Creditors . 236 
Forbes v. Gairden ; 2 ; eeeees 


INDEX OF CASES 


Forbes v. Gallie . ; : . 27, 280 
Forbes v. Hepburn. 196, 197 
Forbes v. Innes . 79 
Forbes v. Morrison 294 
Forbes v. Watson : 318 
Forbes v. York Buildings Co. 581, 588, 589 
Forbes’ Creditors v. Gordon 582, 597 
Forbes-Leith v. Livingston 606 
Ford . by 247 
Ford v. Muirhead 684, 785, 787, es 
Fordyce v. Bridges. 
Forgie v. Stewart & M‘ Donald 720, 721 
Forman v. Nicholson & Roberts. 611, 643 
Forrest v. Callender . 506 
Forrest v. Forrest 263, 265, 443 
Forrest v. Robertson’s Trustees . 67 
Forrest v. Thomson 409 
Forrester . . 504 
Forrester v. Edinburgh Tacksman of 
Excise . 159, 221, 234 
Forrester v. Walker & Hunt, 
315, 413, 414, 416 
Forster v. Campbell . 132 
Forsyth v. Aird 164, 515, 516, 520, 521, 523 
Forsyth v. Hare & Co. 296, 309, 388 
Fortune . 444 
Fotheringham v. “Balmerinoch 502 
Fowler v. Cant . . 464 
Frame v. Campbell 790, 804, 812, 813, 814 
Frank v. Frank . . 885 
Fraser v. Marquis of Abercorn - 559 
Fraser v. Andrew 822, 823 
Fraser v. Bannerman . OOO 
Fraser v. Cleghorn 14 
Fraser v. Fraser’s Creditors 642, 667, 669 
Fraser v. Fraser . - 9883, 761 
Fraser v. Fraser & Hibbert 20, 246, 250, 251 
Fraser v. Keith . 553 
Fraser v. M‘George 35, 833 
Fraser v. Maclennan . 875 
Fraser v. Maitland . 52 
Fraser v. Reid & Auld 322 
Fraser v. Shepherd 29 
Fraser v. Wilson 3836 
Fraser & Barnetson v. Reid 332 
Fraser, Reid, & Sons v. Lancaster & 
Jamieson : 820, 322 
Fraser’s Trustees v. Falconer 814 
Fraser’s Trustees v. Fraser . . 601 
Freebairn v. Dalrymple 280, 292 
Freen v. Beveridge . : . 614, 645 
Freer v. Richardson & Co. . 79, 394, 895 
Freke v. Carberry 738, 741 
French v. Pollok 426 
Freres v. Kinnear (1887, nT. r.) 248 
Frith v. Buchanan, Hamilton, & Co., 
107, 452, 674 
Fry v. Malcolm . ; . 432 
Gadois v. Baird . NEB, (BT: a 
Gairns v. Joussie A 
Galbraith v. Campbell’s Trustees 185, 188 
Galbraith v. Lennox . . 47, 68, 69, 130 
Galbraith v. Neville . . 480 
Gallacher v. Ballantine 184 
Galloway v. Bogmiln . 624 
Galloway, Earl “of, v. Gordon (1629) 334 
Galloway, Earl of, v. Gordon (1636) 620 


INDEX OF CASES 


Galloway v. M‘Pherson 
Garden v. Anderson 


PAGE 
481, 482, 483, m7 


Garden v, Lindsay ; 03 
Garden v. M ‘Coll 713 715, 791 
Garden v. Pilmore 815, 817 
Gardin 619 
Gardiner v. "Blackwood 208 
Gardiner v. Gardiner . 196 
Gardiner v. Spalding . f 49 
Gardiner v. Lady Torwoodhead . 564 
Gardner v. Bruce : 563 
Gardner v. Hughes. 194 
Gardner v. London, Chatham, & Dover 
Ry. Co. - 104, 603 
Gardner v. Martin 766 
Gardner v. Ogilvie 63 
Garrioch v. Wilson . ‘ 700, 759 
Garthland v. Jedburgh 495, 514, 520 
Gartshore v. Cockburn 177, 553 
Gass & Co. v. Webster . 233 
Gassiot 346 
Gaussen v. Morton ; . 144 
Ged v. Baker. 631, 655, 656 
Geddes v. Geddes 532, 533, 569, 571 
Geddes v. Hopkirk 298 
Geddes v. Mowat & Spence 744 
Gellatly v. Stuart . 179 
Gelly v. Creditors of Monimusk, 
161, 162, 164 
Gibb v. Edinburgh Brewery 767, 769 
Gibb v. Hamilton Magistrates > fig 
Gibb v. Livingston g {april 
Gibbon v. Johnston . : . 441, 450 
Gibson v. Anderson 394, 399, 789, 791, 792 
Gibson v, Clark . : 833 
Gibson v. Corsbie 344, 345 
Gibson v. Dods . . 534 
Gibson v. Greig . 187 
Gibson v. Munro 744 
Gibson v. Pearson 294 
Gibson v. Smith 248 
Gibson v. Wills . 128, 221, 234 
Gibson v. Wilson : 485 
Gibson & Co. v. Anderson & Co. 
768, 765, 785 
Gilchrist v. Sutherland, 
309, 816, 819, 821, 823 
Gilfillan v. Monkhouse 535 
Gill » M‘Currach 728 
Gillespie v. Bogle 626, 643, 657, 659, 662 
Gillespie v. M‘ Dougal 312 
Gillies 716 
Gillies v. Bow . 209 
Gillies v. Malcolm 5 LAD 
Gillies v. Murray 537, 545 
Gillon v. Drummond . 815, €21 
Gilmore v. Finnie ; . 414 
Gilmour & Anderson v. Gilchrist 782 
Gladstone v. Lindsay 431 
Glasgow, City, etc. shes Co. v. Glasgow 
Coal Exchange Co. . ‘ . 780, 782 
Glasgow, Paisley, etc. Ry. Co. v. 
Paisley, Abbey Parish nos 
Glasgow Procurator-Fiscal v. Cowan . 335 
Glasgow University v. Yuill’s Trustee 418 
Glasgow Wrights v. Crosse : 300 
Glasgow & W. of Scot. Savings Invest. 
Co. v. Mills 51 


XXX1X 

PAGE 

Glen v. Black 293, 317, 410, 822, 823 

Glen v. Cameron 346 

Glen v. Hume 135 

Glen v. Roy Be cevhl 

Glanberris. Lady * i - 528, 532 
Glendinning’ s Creditors v. ae 

gomery . : 112 

Glenlyon v. Howe 568 


Globe Insurance Co. v. Scott’ s Trustees, 


53, 57, 58, 59, 65, 66, 67, 116 
Glover’s Trustees v. City < of Glasgow 
Union Ry. ‘ 603 
Godard v. Gray . . 431 
Godefroy v. Dalton 812, 813 
Goetze v. Aders, 
187, 741, 742, 748, 744, 745, 746 
Goldie v. Aitken : 83 
Goldie v. Gibson & Balfour. 138 
Goldie v. Goldie. 821 
Goldie v. Macdonald . aes 
Goldie v. Oswald ; 471, 479 
Goodsir v. Wemyss 345 
Goodwin v. Industrial & General "Trust 
Co. 298, 377, 4U0 
Goodwin & “Hogarth v. . Purfield 262, 266 
Gordon v. Bain. ‘4 ; 597 
Gordon v. Bogle. 178 
Gordon v. British & Foreign Metalline 
Co. 774 
Gordon v. Brock A 'g9, 90, 187 
Gordon v. Bruce & Co. 209 
Gordon v. Campbell 322 
Gordon v. Cheyne. 67 
Gordon v. Douglas, Heron & Co. 298 
Gordon v. Duncan, 
20, 213, 531, 553, 569, 572, 573 
Gordon v. Fiddler ; 479 
Gordon v. Forbes (1681) 332 
Gordon v. Forbes (1699) 613 
Gordon v. Gordon ; 707 
Gordon v. Gordon and Others . 564 
Gordon v. Hill . : j 231, 232 
Gordon v. Hope . 317, 338 
Gordon v. Hunter 596, 644 
Gordon v. Kennedy . 656 
Gordon v. Kerr . 372 
Gordon v. Maitland 5 ity 
Gordon v. Manderston 352, 353 
Gordon v. Mellis . 699 
Gordon v. Millar RLSG 
Gordon v. Milne 559, 562 
Gordon v. Pain Ae, 723 
Gordon v. Rae 635, 636 
Gordon v. Royal Bank of Scotland 763, 784 
Gordon v. Seatoun 564 
Gordon v. Skene 626 
Gordon v. Sloss . 382 
Gordon v. Stephen 407 
Gordon v. Sutherland 528, 532 
Gordon v. Suttie 473, 477, 479, 483 


Gordon’s Creditors v. Blackburn 96 
Gordon’s Creditors v. Innes 74, 76, 79, 88 
Gordon’s Executors v. Dunlop 761, 790, 794 
Gorman v. Hedderwick 693, 698, 701 
Gory v. Donaldson 322, 545 
Goudie v. East Lothian Bank, 

690, 692, 700 


Govan v, Govan. 655 


xl INDEX OF CASES 


PAGE 
Govan Commissioners v. Clark . . 93885 
Gow v. Thomson : . 819, 424 
Gow & Shepherd v. Anderson . . 468 
Graeme v. Murray : 451, 673 
Graeme v. Seaton 632, 643, 644 


Graeme’s Trustee v. Giersberg, 

118, 129, 142, 257 
Graham v. Alison . 600, 813 
Graham v. Bell . "35, 86, 292, 318 
Graham v. Bruce 22, 23, 214 
Graham v. Campbell . . 141 
Graham v. Dundas 763, 779, 781, 795 


Graham v. Gordon (1841) 813, 463 
Graham v. Gordon (1848) . : 5 ths 
Graham v. Hunter . 3 . 600 
Graham v. Hunter’s Trustees 817, 820 
Graham v. Little : ; e (hilts! 


Graham v. Macfarlane & Co. 
37, ee 108, 306 
Graham v. M‘Queen . 5 (Os 


Graham v. Orr . - 656 
Graham & Co. »v. Raeburn & Verel 86, 93 
Graham’s Trustees v. Currie. . 468 
Graham v. Gillespie & Co. . 380 
Grahame v. Ross ; . 644 
Grainger v. Duke of Hamilton . 0 tithe 
Grange v. Mackenzie . : ; . 424 
Grant v. Chalk . P é ; . 489 
Grant v. Forbes . : : : S06 
Grant v. Grant (1680) 597, 598 
Grant v. Grant (1867) 253, 258 
Grant v. Grant’s Creditors . : . 631 
Grant v. Hill. : . : 7 222 
Grant v. Jones . 5 28, 138, 317 
Grant v. M‘Edward’s Trustees 178, 179, 712 
Grant v. M‘Leay : : 813, 820 
Grant v. Mansfield . : : - 563 
Grant v. Sherris ; : é . 474 
Grant v. Thomson . . : ceil 
Grassick v. Farquharson . c . 3881 
Gray v. Brown . : , ; . 447 
Gray v. Callendar : ‘ . 673 
Gray v. Campbell : 4 é 51 
Gray v. Dumfries Magistrates 817, 818 
Gray v. Graham : - 48, 520 
Gray v. Gray’s Trustees (1877) : 5 Uy 
Gray v. Gray’s Trustee (1895) . . 188 
Gray v. Duke of Hamilton . : 6 USE 
Gray v. Hope. : : - 329 
Gray v. M‘Nair . : F 4 . 479 
Gray v. Panton . : c - eS 
Gray v. Renton . . 475, 478 
Gray v. Robertson & M‘Lean . 3822 
Gray v. Ross. ; : 5 hd 
Gray v. Smart 778, 798, 806 
Gray v. Sword - 475, 478 
Gray v. Weir 477, 762, 777 
Gray v. Wylie . ; . (22, 728 
Gray & Sons v. Steel . A - 185 
Gray’s Trustees v. Benhar Coal Co. . 745 
Gregg 645, 646 


Greenock Police Board. v. Greenock Pro- 
perty Investment ee Liquidator 523 


Greig . 0 Bef 
Greig v. Christie : 103, 446 
Greig v. M‘Farlane_ . 532 


Grierson v. Ramsay 54, 55, 61, 62, 120, 240 
Grieve v. Burns . 588, 595, 613, 661 


PAGE 
Grindlay v. Drysdale 520, 618, 627 
Guidon v. Robson A . 9888 


Guild v. Sudden’s Trustee . : . 470 
Gullan v. Dunmuir ; : 845 
Gulman v. Watson . j é aoa 
Gun v. Sinclair . ‘ 581, 582 
Gunn v. Sutherland , . ¢29 
Gunn & Co. ». Peupes : : . 685 
Guthrie. . ‘ . 584 
Guthrie v. Shearer ; . 478 
Guthrie v. Superiors . 615, 616, 668 
Guthrie & M‘Connachy v. Smith 3138, 4638 
Hacket v. Watt. 5 624, 634 
Haddington, Earl of . : : . 734 
Haddington Election . . 3831 


Haddow v. Campbell 75, 76, 79, 80, 85, 88 
Hadinton v. Richardson . 21 


Hagie : 48, 607 
Haig v. Service . : 756, 760 
Halbert v. Johnston . 3 729 


Haldan v. Struthers . 


692, 693, 700 
Haldane v. Anstruther 655 


Haldane v. Donaldson ae 
Haldane v. Girvan & Portpatrick Ry. 

Co. . 104, 603 
Hale v. Creditors : : . 220100 
Halkerton v. Falkner : 49, 50 
Halkerton v. Keddie . 317, 338, 352, 484 
Hall v. Macaulay : c : eet6s 
Hall v. Murray . : : : cRLOG 
Hall v. Thomson ; 168, ae 
Hall & Galbraith v. Graham 
Hallam v. Gye . 763, 74 
Halliday v. Rule : . 315 
Halyburton v. Morison. . - 563 
Hamilton v. Alexander , : 5 Os 


Hamilton v. Anderson (1830), 
757, 790, 794, 807 
Hamilton v. Anderson (1856) . SOS 


a 


Hamilton v. Bain J : aee2s 
Hamilton v. Blackwood : P . 645 
Hamilton v. Borland . : : R65; 
Hamilton v. Brown . 619, 635 
Hamilton v. Bruce’s Trustees 200, 202, 573 
Hamilton v, Bryson (1812) : 693 
Hamilton v. Bryson (1813) : 5 ee 
Hamilton v. Campbell : : a slefel 
Hamilton v. Chiesley . . : COT 
Hamilton v. Dalrymple . 390 
Hamilton v Dixon . . eG 
Hamilton, Duke of, v. Douglas c . 329 
Hamilton ». Dunlop & Ormiston os lhe 
Hamilton v. Durham . 5 she! 
Hamilton v. Dutch East India Co. 5 seit 


Hamilton v. Emslie, 
347, 771, 803, 807, 812, 813, 821 
Hamilton v, Fraser 820 


Hamilton v. Fullerton 199, 203, 530, 570 


Hamilton v. Henderson 65, 529, 570 
Hamilton v. Kinnear & Sons 380, 757 
Hamilton v. Kirkpatrick . 554 
Hamilton v. Lauder . 624, 658 
Hamilton », a anpetone : : roo 
Hamilton v. M‘Culloch : 620 
Hamilton v. Monkland Iron and Steel 

Com < - 3830, 331 


Hamilton v. Monteath 380 


INDEX OF CASES xli 


PAGE 
Hamilton v. Murray . 612 
Hamilton v. Ormiston 413 


Hamilton v. Perthshire Sheriff Depute 352 
Hamilton v. Service . ; : . 697 
Hamilton v. Steele . . 400 
Hamilton v. Western Bank of Scotland, 

151, 153, 154, 155, 156, 157, 171, 172 


Hamilton v. Wood . : . 633 
Hamilton v. Wright . ‘ 381, 413 
Hamilton & Clunis v. Murray & (RE 
Hamilton & Macqueen v. Hay . . 166 
Hamilton’s Creditors v. Wilson . . 174 
Hamilton’s Executors v. Hope . 5 eal} 
Hamilton’s Trustees v. Hamilton . 94 
Handyside v. Corbyn & Lee : 50 
Hanna v. Neilson 279, 319, 709, 712, 718 
Hannan v. Kendal Vee N. nr) 32, 33, 35 
Hardie v. Horn . : . 497 
Harding v. Turnbull . 703, 717 
Hare . 3 , : : 601 
Harelaw v. Home : ; : . 447 
Harkies v. Welsh : : 354 
Harkness v. Maxwell . 285, 286, 414 
Harkness v. Paul ‘ 566 
Harper v. Cockburn & Johnston . 161, 621 
Harper v. Inch & Riddell . : seal 
Harper’s Creditors v. Faulds 5 
Harrington v. Binns . 816 
Harrowar’s Trustees v. Cowper’ s Trus- 

tees 60, 606, 609, 610 
Hart . . 208, 572 
Hart v. Anderson’s Trustees 688, 691, 787 
Hart v. Nasmyths ; > 689 
Hart v. Ross § 5 
Harvey v. Calder 96, 97, 102 
Harvey v. M‘Adie_ . 180 


Harvey, Hall, & Co. v. Black & Son, 
19, 228, 254, 401 
Harvie v. Mallina Gold Co, (1895, NT. . 231 


Harvie v. Ross . : : 223 
Haselfoot’s Estate, In re . 154 
Hassett v. Walker 280, 281, lal 
Hastings, Marchioness of, v. poe 
Executors : . 746 
Haswel v. Jedburgh Magistrates . 316 
Hatton ; 339 
Hawkins v. Hawkins . | 54, BD, 63 
Hawkins v. Taylor. 163, 165 
Hawkins v. Wedderburn 21, 534 


Hay v. Baillie _ 73, 82, 812, 813, 816 
Hay v. Ballegerno 321, 545, 563 
Hay ». Black. . 5 5 UE: 


Hay v. Dufourcet & Co. . 114, 258 
Hay v. Elliot . 484, 486, 487 
Hay v. Hay (1679) 339 
Hay v. Hays (1699) . : : 7 nO00 
Hay v. Keith : ; ; . 484 
Hay v. Ker : : . . 553 
Hay v. Littlejohn ‘ 5 ; . 604 
Hay v. Marshall . 492, 493, 506 
Hay v. Morison . 64, 199, 533, 573 
Hay v. Powrie . ; . 321, 545 
Hay v. Earl of Tweeddale . : . 582 
Hay’s Creditors v, Fleming, 

579, 580, 596, 642 
Haydon v. Forrest’s Trustees. 97 
Henderson, Jn re ‘ : . 4382 
Henderson v. Alexander 719 


PAGE 
Henderson v. Dunbar. 464, 466, 470, 475 
Henderson v. Graham : A Ss (fils: 
Henderson v. Grant, 
141, 188, 358, 360, 365 
Henderson v. Henderson 207, 
Henderson v. Henderson’s Trustees 57, 


Henderson v, M‘Adam ; : oh 
Henderson v. Macartney . : . 3875 
Henderson v. Malcolin , 2 well 
Henderson v. Plenderleath . 7 - (55 
Henderson v. Richardson 330, 331, 332 


Henderson v. Rollo, 
818, 329, 712, 772, 791, 799, 801, 802, 808 


Henderson v. Smith (1750) 26, 527, 755 
Henderson v. Smith (1852). 8065041 
Henderson v. Stewart (1796) 114, 121, 550 
Henderson v. Stewart (1830) : . 410 
Henderson v. Thomson ; ‘ 329 
Henderson v. Wallace : . 496, 520 


Henderson’s Trustees v. Henderson’s 
Creditors 35, 37, 39, 66, 106 

Hendry v. Brown : . 186, 773 

Hendry v. Marshall 305, 306, 416, 726 


Henning v. Hewetson 762, 763, 773 
Henry v. Morrison. : : 5 ES 
Henry v. Pearson 5 : ‘ . 546 
Hepburn v. Blair : : : SOT 
Hepburn v. Hay : ; F . 49 
Hepburn v. Kingston . : . 579, 593 
Hepburn v. Layning . ‘ ; . 344 
Hepburn v. Richardson : - 472 
Herald v. Connah : : ~  3or 
Herbertson v. Baxter . a Age 574 
Heriot v. Forbes é 3 203 
Heriot v. Halket . 308 


Heritable Reversionary Co. v. Millar 
(M‘Kay’s Tr.) 51, 68, 128, 129, 620, 621 
Heritable Securities Investment As- 
sociation, Ltd. v. Wingate & Co’s. 
Trustee . 5 : 462, 471 
Heron, Laird of . ‘ : P 512 
Heron v. Dickson, 
685, 686, 687, 690, 693, 695 


Heron v. Heron . 568 
Heron v. Heron (1774) : : 528, 534 
Heron v. Martin. ~ 620,524 


Heron v. Winfields, Limited, 
110, 118, 114, 257, 259, 260 


Herries 5 392 
Herries v. Aslowen 3 ‘ 593 
Herries v. Lidderdale . 685, 686, 700 
Herries v. Lindsay. 5 (070 
Herries, Lord, v. Maxwell’s ; Curator ae 2 
Herries, Farquhar & Co. v. Brown & 
Others . ; eg60 
Herries, Farquhar & Co. ». ‘Burnett, 
602, 634 
Hertz v. Itzig . : i . 188, 142 
Hewit’s Trustees v. Lawson : 5 1%! 
Hickin, Ex parte : ; ; . 168 
Highgate v. Boyle. : 5 . 815 
Hill, “In re. 3 : ‘ . 4¢46 
Hill v. Glasgow College 45, pe 104 
Hill wv. Hill” F ; : A 627 
Hill v. M‘Intyre : : 364 
Hinton v. Connell’s Trustees 582, 656 
Hirschfeld v. Smith . : : . 406 
Hisleside v. Baillie . ; ; 5 sive 


xh 

PAGE 
Hislop v. MacRitchie’s Trustees 461, 554 
Hitchcock . ; : F . 445 
Hobson v. Foster 3 ¢ . 685, 686 
Hobson v. Gorringe . : 5 hl 
Hodgson v. Anderson. ‘ ; 85 
Hog’ ». Countess of Home . 552, 564 
Hog ». Maclellan Sil 7/s 330, 331, 356 
Hogarth v. Broomfield 343 
Hogg v. Creditors 100 
Hoge v. Gairdiner 165 
Hogg v. Low : 236 
Holiday v. M‘Kaile 101 


Holland v. Hodgson . e70 


Holmes v. Gilchrist 298 
Holmes v. Henderson . 298 
Holmes v. Jaques 387 


Holmes v. Reid . 35, 36, 293, 306, 318, 

315, 331, 333, 334, 545, 557, 566, 567 
Home v. Garncross , ; Bie styl 
Home v. Eccles’ Creditors . 822 


Home v. Home (1698) 528, 532 
Home v. Home (1702) 5 Beh 
Home v. Pringle 108, 109 
Home, Earl of, v. Steel 581 
Hood v. Martin’s Creditors 463, 520 
Hood, Henderson & Co, v. Mackindy . 719 
Hope ». Anderson . 619 
Hope v. Drummond 713, 714 


Hope v. Hope . : : os 
Hope & M‘Caa v. Waugh 2 164,55 
Hopetoun’s Trustees v. ~ Johnstone, 

199, 200, 570 
Horn v. M‘Lean . : ; 472, 
Horn v. L. Murray. : : 5 SS 


Horne v. Kay. 557 
Horne v. Rouquette ; . 406 
Horne v. Smith & Dunbar . . 699, 702 
Horsburgh v. Davidson 558, 560, 561 
Horsburgh v. Hope : . 664 
Horsburgh v. Morton . 476 
Hotchkis v. Thomson. 174 


Houldsworth v. British Linen Company, 
778, 779 
Houston v. Aberdeen Banking Co. 
233, 234, 238 
Houston v. Stirling, 
19, 106, 263, 265, 443, 445, 452 
Howatson v. Thorburn 791, 792, 808 


Hughes v. Edwardes . 94, 95 
Hughson v. Cullen . 3883, 398 
Hume v. Baillie . ; é SLOSS 
Hume v. Hay : 5 . 160 
Hunter v. Cochrane 569 
Hunter v. Creighton . ; F 7 319 
Hunter v. Dick . 159, 221, 234, 235 
Hunter v. Evans, Foster, & Langton, 

298, 400 
Hunter v. Hunter (1741) . 594 
Hunter v. Hunters (1742) . : ~ 659 
Hunter v. Hunter’s Trs. (1848) . 128, 129 
Hunter v. Kerr . - 793, 794 
Hunter v. Lees . . 109 
Hunter v. Montgomery . 333 
Hunter v. North of England Bank, 


463, 472, 484, 485 

Hunter & Co. v. Palmer a 1US8s9744 
Hunter & Co.’s Creditors v. Hamilton’s 
Creditors ‘ 84, 87 


INDEX OF CASES 


Hunter's Creditors v. Douglas 
Hunter, etc. v. Fleming & Strang 
Huntly v, Hume 162, 
Hutchinson v. Cameron’s Trustees 
Hutchison v. Dickson 
Hutchison v. Ferrier . 
Hutchison v. Middleton 
Hutchison v. Young . : 
Huttonhall, Lady, v. Cranston, 

60, 590, 
Hynd v. Soot : i 
Hyslop v. Richardson 


Idle v. Earl of Fife 
Imbert, Ex parte 
Imlay v. Ellefsen 5 
Inch v. Thomson (1832) 304, 713, 
Inch v. Thomson (1836), 

790, 791, 794, 
Inglis v. Bell ; : 
Inglis v. Clark 
Inglis v. Edward 
Inglis v. Haddoway . 
Inglis v. M‘Intyre (1861), 

769, 772, 792, 
Inglis v. M‘Intyre (1862), 

347, eit as 
Inglis v. Taylor . 
Inglis & Co. v. Paul . 
Inglis & Bow v. Smith & Aikman 
Innerleith, L., v. Cockburn 


Innerarity v. Gilmore 254, 
Innes v, Adamson : 
Innes v, Antrobus 532, 


Innes v. Earl of Breadalbane 
Innes v. Chalmers 

Innes v. Forbes . 

Innes v. Innes (1675) . 

Innes v. Innes (1828) . 

Innes v. Moncrieff. 
International Exhibition ». Bapty 
Ireland v. Neilson’s Creditors 
Irvin v. Aberdeen College . 
Irvine v. Earl of Aberdeen . 
Irvine v. Burnet ’ 
Irvine v. Deuchar 

levine v. Hart 

Irvine v. Inglis . 

Irvine v. Maxwell 

Irvine v. Valentine . 

Irvine & Shepherd v. M‘ Laren 
Irving v. Laird of Drum 

Isles v. Gill (1836) 

Isles v. Gill (1837) 


685, 
151, 


Jack v. Begg. 
Jack v, Dalrymple 
Jack v. M‘Caig . 

Jack v. Pearson : 
Jackson v. Drummond ‘ ; 
Jackson v. Halliday 60, 586, 601, 
Jackson v. Smellie 692, 694, 
Jackson v. Williamson F 
Jacobo v. Scott . 

Jaffray v. Carrick 

Jaffray v. Carswell 

Jaffray v. Duncan 

Jatfray v. M‘Lure 


: 212, 
22, 352, 484, 


60, 531, 571 


PAGE 
633 

. 821 
164, 635 
667 
On 
517, 518 


662 


604, 606 
305 
587 


609, 610 
83 
rays7 
806, 808 


801, 806 
671 

nm CANS 
138, 142 
321, 545 


801, 808 


478, 772 
Ta, 
634, 635 
. 223 

> 614 
263, 452 
768 
533, 569 
614 

. 660 
133, 134 
532 

65 

579 

687 

621 

345 

661 

656 

. 322 
687, 699 
154, 156 
. 676 
153 

101 

. 597 
145, 175 
237 


. 782 
572, 573 
485, 534 

. 9330 
640, 641 
602, 606 
759, 788 

. 385 


INDEX OF CASES 


Jaffray’s Trustee v, Milne . 


James v. James . 20, 201, 
James, Wood, & James v. Downie, 
92, 
Jameson v. Houston . 
Jameson v. Sharp 5 Gute 48, 223, 
Jameson v. Wilson 279, 282, 


Jamieson v. Jamieson’s Trustees 
Jamieson v. Leckie Fs 
Jamieson v. Leslie’s Trustees 
Jarmain v. Hooper 
Jarvieston’s Creditors 
Jazdowski . : 

Jeffrey v. Matheson 

Johnson v. Lees. 

Johnston 
Johnston »v, 
Johnston v, 
Johnston v. 
Johnston »v. 
Johnston v. 


545, 


Balfour 

Budge 

Crabb 

Duncan 

Dundas’s Trustees, 


Johnston v. 
Johnston v, 
Johnston v. 
Johnston »v. 
Johnston v, 
Johnston v. 
Johnston v. E. Queensberry 
Johnston v. Youn 

Johnston’s Creditors v. Dickieson 
Johnstone’s Trustees v. Roose 
Johnstone v. Agnew . 
Johnstone v. Glen 

Johnstone v, M‘Craw, 


Fairholmi’s Creditors 
Jeudwine 

Johnston (1609) 
Johnston (1674) 
Johnston (1740) 
Peder 


Johnstone v, Peddie 
Johnstoun v. Erskine . 
Jolly v. Grahame 
Jones v. Lewis 

Jones v. Samuel . 
Jopp v. M‘Hardy 
Jowett v. Wooley 
Justice v. Aikenhead . 


Kae v. Stewart 

Kay v. Rodger 

Kay v. Wilson’s Trustees 
Kechans v. Barr. 

Keene v. Aitken 

Keir v. Hepburn 

Keir v. Menzies . 

Keir v. Robertson 

Keith v. Johnston 
Kelhead v. Irving. 
Kelhead, Lady, v. Wallace 


293, 790, 


Kellas v. Brown. 38, a 
Kello v. Mackison 

Kelner v. Baxter 

Keltie v. Wilson. 312, 365, 385, 


Kemp v. Burt 

Kempt 

Kennedy 

Kennedy v. Creyk 
Kennedy v. Cunningham 


Kennedy v. Fort- William Police Com- 
773, 774, 781, 782, 783 


missioners 
Kennedy v. Hamilton 


786, 790, 791, 


yee 
486 
203, 529 
151, 154 
97 


229, 235 
711, 712 


790 
588, 593 
442, 446 

388 

712 

722 

656 

. 518 
352, 353 
ae 


72, 74, 75, 79, 88, 123 
57 


18, 21 
321 

620 

538 

810 
mess3 
477, 777 
450 
284, 433 
543 

714 


794, 807 
a7 20 

. 661 
196, 198 
» 814 
258 
mia 
686, 696 
. 635 


wmDoS: 
335, 336 
. 294 
3756, 757 
791, 798 

504 


163, 515 
14, 121 
620 


» © 397 
755, fee 


582 


xlill 

PAGE 
Kennedy v. M‘Kinnon 41, 806, 822, 823 
Kennedy v. M‘Whirter 390, 392 
Kennedy v. Ramsay’s Trustees 500 
Kennedy v. Thomas . : 372 
Kennedy v. Watson (1816). 373 
Kennedy v. Watson (1848) . 569 
Kennedy v. Wylie é 5 
Kennoway v. Crawford 574, 661 
Ker v. Calderwood . 594 
Ker v. Graham (1757) 812 
Ker v. Graham pe): 666 
Ker v. Knows 46, 87 
Ker v. Primrose . 587 
Ker v. Rutherford 236 
Ker v. Scott : 14, 675 
Ker and others v. Graham’ s Trustees . 60 
Ker’s Trustees v. Justice . 5 93 


Kerr v. Barbour. 


273, 338, 384 
Kerr v. Clyde Shipping Co. 299 


Kerr v. Dundee Gas Co. 5 buie: 
Kerr v. Linlithgow po oes - 602, 603 
Kerslake v, Clarke . . 685, 696 
Ketchen v. Grant 5 2 20, 531 
Kettleston, Lady, v. Hay » 196 
Kewly v. Andrews 359, 758 

615, 668 


CYal c 

Kidd v. Hyde. 
Kilcaldron v, Balgillo 
Kildonan’s Creditors v. eet Heron 


690, 691, 694, 700 
. 96 


& Co. - 528 
Kilmarnock Gas Light Co. v. Smith 478 
Kincaid v. Haliburton (1624) . 601 


Kincaid v, Haliburton (1625), 
622, 657, 658, 660 
Kincaid v. Love . ; : . 854 


King v. Baillie . 395, 712 
King v. Creightons . 378 
King v. Donaldson. 139 
King v. Greenock Banking Co, . . 544 
King v. Hunter (1742) 616, 641, 642 
King v. Hunter (1832) 695, 696 
King v. Macfarlane’s Creditors . ol etellf 
King v. Stevenson : 822 
King v. Walker . 631, 659, as 
Kinloch v. Blair. ; 

Kinloch v. Brown 527 
Kinloch v. Fullerton . 585 
Kinloch v, Haliburton 235 
Kinloch v. Rochead 520 


Kinloch, Campbell & Co. v. Cowan 379 
Kinminity Creditors v. Gordon . 588 
Kinminnity Creditors v. Innes 538 
Kinneil v. Menzies. 487 
Kinnes v, Adam & Son 310, 763, 766, 776 
Kippen v. Hill . : . 288, 295, 418 
Kippen v. Oppenheim : ~ ATS 


Kippen’s Trustees. : : a JOB 


Kirkland v. Burklae . 168 
Kirkland v. Gibson . * = 294 
Kirkland v. Kirkland’s Trustee : 82, 607 
Kirkland v. Millar 2 ) Bett 
Kirkonnel v. Barnbarroch . 5, eey! 
Knight v. Freeto 248, 262 
Knights v. Quarles 5 trl 
Knox v. Martin . . 296, 399 
Kyd v. Ferguson 308, 535, 570, 573 
Kyle v. Thomson ‘ . 288, 308 
Kyle’ s Trustees v. White . : oa! 


xliv 

PAGE 
Lade v. Largs Baking Co. . : ao 
Lagg . : 2 : 2 Oly 
Laidlaw v. Hamilton P ‘ . 541 
Laidlaw v. Smith : 29, 51, 220 
Laidlaw v. Wylde. , 100 
Laidlaws v. Newlands : ; sien 94 
Laidler v. Elliot : ; : 5 els) 
Laing v. Harper ; : . . 480 
Laing v. Muirhead 213,567, 578 
Laing ». Nicol . ; : : . 607 


Laing v. Watson, 
684, 692, 695, 697, 786, 787, 788, 809 


Lamb v. Blackburn ; 334, 545 
Lamb v. Grant . ‘ : 5 GALS eG) 
Lamb v. M‘Donald_ . : , on c6D 
Lamb’s Trustees v. Reid . d oe eos 
Lamington v. Oswald . . 484, 486, 487 
Lamont . . 428, 429, 527, 534, 536, 537 
Lamont v. Lamont . 8695 
Lamont v. Stewart . 5 Ab 
Lancashire Cotton Spinning Co. In re, 

Ex parte Carnelley . é . 192 
Landale v. Carmichael : 592, 657, 659 


Landell v. Landell (1838) . 684, 695, 786 


Landell v. Landell (1841) 786, 810 
Landell v. Purves : : Pan) Oa) © 
Lane v. Campbell 3 : , . 661 
Lang v. Gilchrist . 609, 611 
Lang v. Hislop . : . 164,515 
Langton Creditors v. Cockburn . 558, 652 
Larsen v. Ireland & Son 108, 261 


Latham v. pera) & Glasgow Ry. 


Co. . 3 208 
Latta v. Bremner ; : , 2 100 
Lauder v. Watson ‘ lS 


Lauderdale, Earl of, v. Earl of Fife, 
61, 64, 529, 534 


Laurie v. Gordon ‘ : : 5S 
Lauriston . i ; : 3 . 494 
Law v. Balgony . ; : : . 334 
Law v. Gibsone . : , : me cyl 7/) 
Law v. Humphrey . 9 ; . 294 
Law v. White . : 3 : 5 ({7A)) 
Lawrie v. Livingstone : : 5 Gor 
Lawson v, Brown : : ; REO AD: 
Lawson v, Gordon : j : 5 OR 
Lawson v. Jopp . 723, 724, 725 
Lawson v. Lindsay. : 6 . 648 
Lawson v. Maxwell . : ¥ aGs 
Lawson v. Ogilvy “ : : 5 
Leaburn v. Basset ; : , 5 PASS! 
Learmont v. Darlington 340, 346 
Learmonth v, Duke of Hamilton . 656 
Learmonth v. Paterson 5 100 


Learmonth v. Stevenson (1893, 2. Done 314 
Learmonts v. Shearer, 

48, 61, 62, 229, 231, 235 

Leckie, Watson & Co. v. Hunter, etc. 189 

Le Conte ». Douglas . 347, 349, 350, 

425, 476, 758, 761, 771, 806, 820, 829 


Ledingham v. M‘Kenzie 304, 305 
Lee v. Ayrton . A , : 816 
Lee v. Donald : 3 : 446, 450 
Lee v. Walker . . 813 
Lee, Rodgers & Co. v. “Murdoch . . 3880 
Lees v. Dinwiddie. : a ead, 
Leftley v. Mills . : ‘ ; . 408 
Le Grand v. Chalmers ; ; . 344 


INDEX OF CASES 


PAGE 
Leishman v. Robertson 5 , 77530 
Leith v. Elphinston . : ; . 380 
Leith Banking Co. v. Walker's 
Trustees... : 5 F 7 7405 
Lennox v. Grant 5 x : 2. jaye 
Lennox v. Robertson . 555, 557 
Lermont v. Gordon . F > 1820 
Lermont v. Lermont’s Heirs 290, 333 
Leslie v. Ashburton 29, 80, 332 
Leslie v. Sproat . 386 
Lesly v. Bain 23, 135, 160, 231, 451 
Lesly v. Cunningham . : 49 
Lesly v. Nune 159, 221, 234 
Lesly v. Pringle . : 713, 791 
Lethindy Tenants”. : 5. 08) 
Leven, Earl of, v. Durham. ; . 545 
Levick v. Caddell, Sons & Co. 236, 241 
Levitt v. Cleasby ; : ; 174 
Lewis v. Anstruther . ; 94, 97, 604 
Leys v. Forbes . : : ; oe EY) 
Leys v. Riddell . ‘ F : - 9801 
Liberton v. Pitcairn . : ‘ . 596 
Lickley . : : : . be 
Liddell v. Davidson ; : 452 
Liddell’s Trustee v. Warr & Co. 148, #62 
Liddle v. Grieve. ‘ ‘ wpb 2 
L. Lie v. Porteous. é ee 
Life Association of Scotland 0. . Gal- 
braith . ‘ P = 470 
Lillie 7. Macdonald 812, 818, 821 
Limond v. Reid . 3 ; a sol 
Limpitlaw v. Aikenhead ; . 654 
Lindo v. Unsworth . . 402 
Lindsay v. Town of Edinburgh . TEXAS 
Lindsay v. Fairfoull . : : . 702 
Lindsay v. L. Lauriston. 47 


Lindsay v. L. & N.-W. Ry. Co. (1855), 
231, 252, 254, 269, 271 
Lindsay v. L. & N.-W. Ry. Co. (1858) 267 
Lindsay v. L. & N.-W. Ry. Co. (1860) 
14, 32, 44, 45, 67, 74, 75, 76, 108, 
111, 117, 118, 120, 126, 140, 225, 
232, 247, 256, 257, 259, 265, 267, 


268, 586, 606 
Lindsay v. Maclean . ; : eo 
Lindsay v. Paterson . ; ess 


Lindsay v. Earl of Wemyss, 

354, 476, 477, 759, 776 
Lister v. Ramsay . 140, 141 
Lithgow v. Whitehaugh Creditors 558, 652 
Litster v. Aitoun 49, 161, 162, 164 


Little v. Tundergarth’s Creditors . 3824 
Liverpool Bank v. Walker . : 398 
Liverpool Marine Credit Oo. v. Hunter 737 
Livingston v. Forrest . 554 


Livingston . L. Forrester’s Heirs 606, 612 


Livingston v. Goodlet 655, 657 
Livingston v. Kinloch 49, 50 
Livmgstone v. Bass . . 624 
Livingstone v. Learmonth & Co. 
212, 543, 572, 573 
Livingstone v. Livingstone iy lal 
Livingstone v. M‘ Farlane : 563 
Lizar’s Children v. Dickie Representa 
tives : ; : : » tellli 
Lloyd ». Guibert , : : . 748 
Lloyd v. Wooddall , : . 693 


Loch v. Home . : ; ; 3 BAU) 


INDEX OF CASES 


PAGE 


Lochhead v. Graham 30, 105, 319, 338, 359 


Lochie & Co. v. Brown 334, 425 
Lochmaben Magistrates v. Beck . . 602 
Lockhart v. L. Bargany . ; weet 
Lockhart v. Cumming 5 ~ 209 
Lockhart v. Ferrier & M‘Neill . 544 
Lockhart v. Galloway : 624 
Lockhart v. Lanark Magistrates 39, 300 
Lockhart v. Paterson . 168, 489 
Lockwood v. Wilson . 89, 90 


Logan’s Trustees v. Ellis. : 95 
London, Leith, Edinburgh and Glas- 
gow Shipping Co. v. M‘Corkle, 
299, 309, 389 
Longbottom v. Berry . ; : 5 Oo) 
Longworth v. Hope, 
247, 250, 252, 262, 269, 270 
Lord Justice-Clerk v. Fairholm . . 162 


Lothian v. M‘Cree 74, 79 
Loudon, Earl of, v. L. Ross 629, 635 
Loudon & Co. ». Young. : . 239 
Louson v. Craik . ; 5 ’ . 112 
Love v. Foster . . 861, 480, 481 
Lovet, Lord, v. L. Philorth 663, 664 
Lovett’ s Trustees v. Wilson 502, 509 
Low v. Jeudwine ; : . 546 
Low v. Wedgewood (1814) . 548, 549 
Low ». Wedgewood (1815) . ; 7000 
Lowson v. Mathew . . 873 


Lucas’ Trustees v. Beresford’ $ Trustees 67 
Lucas’ Trustees v. Campbell and Scott, 
14, 225, 229, 230, 240 


Lucovich 16, 39, 42, 48, 45, 244, 262 
Lugton ». Dishington Creditors . 5 ei 
Luke v. Wallace F > chy 
Lumsden v. Marr ‘ : F oe ete! 
Lundie v. Trotter . 882, 545 
Lyle v. Greig 357, 865, 711 
Lyle v. Mackay . 307, 388 


Lynch v. Buchanan . ‘ a 118} 
Lyon v. Easter Ogle Creditors, 

532, 642, 665, 666 
Lyon v. Reid’s Trustees c 3 kes} 


Lyons v. Anderson. : d a. OS 
Maben v. Perkins : é : 7169 
Mabens v. Ormiston . . 629 
Macadam v. Campbell’s Creditors ~ 305 

M‘Adam v. Henderson A 5 Gy 


Macadam v. Macadam 37, 107, 200, 262 
Macadam v. Martin’s Trustee 83 


M‘Alister v. Orr. : ‘ : x CAD 
M‘Allister v. Mann . . ; 3 exekl) 


Macalpine v. Lang. : : > 679 
M‘Ara v. Watson . 380, 409, 757 
M‘Arthur v. Brown 146, 501, 506 
Macarthur v. Bruce : 215, 222 
M‘Arthur v. Forbes . ; é . 464 


M‘Arthur v. M‘Arthur 246, 267 
M‘Arthur v. Paterson 875, 3877 
Macartney v. Macredie’s Creditors . 3438 
M‘Aul v. Logan. : : : 5 
M‘Aulay, Petr. . : 5 5 . 645 
M‘Aulay v. Brown. 6 : 5 SE 
M‘Aulay v. Gault. ; eo e210 


M‘Bain v, Wallace & Oo. 
146, 148, 149, 150, 462 
M‘Bean v. Clydesdale Bank . 2338 


xlv 

PAGE 
Macbeth v. ‘‘ Standard ” ilies . 258 
Macbrair v. Maxwell . : 5, ean 
M‘Caig v. Temple. . . 855 
M‘Calla vy. Ayr Magistrates : . 316 
M‘Callum v, M‘Callum 693, 699 
M‘Cartney v. Hannah : ; . 403 
M‘Cartney v. Irving . : : . 562 
M‘Christie v. Kea (1830) 718, 756 
M ‘Christie v. Kea (1831) . : . 789 
M‘Clelland v. Bank of Scotland . = 60 
M‘Combie v. Davies . : be ls 
M‘Creadie v. M‘Creadies 529, 580, 539 


M‘Cubbin v. Fulton 689, 700, 759 


M‘Culley v. M‘Bride . : : . 239 
M‘Culloch . F : ; ; By hip 
M‘Culloch, Ex parte . ; : . 744 
M‘Culloch v. Buchanan : Per631 
M‘Culloch v. Gordon . : ; 5) Gly 
M‘Culloch v. Ross. : ; e098 
M‘Dermott v. Ramsay 689, 693 
M‘Donald (1756) , ; LZ 
Macdonald (1857) . : : . 444 
Macdonald (1888) : : . 446 
M‘Donald v. Fraser 292, 318, 411 
M‘Donald v. Hancock, Wright, & 
Burgess . 128, 159, 234, 338, 355 


M‘Donald v. Inverness Magistrates . 720 


M‘Donald v. Kelly 385, 802, 815 
Macdonald v. Macdonald . ; 812 
Macdonald v. Mackessack . . oe 475 
M‘Donald v, M‘Leod (1726) ; . 833 
Macdonald v. Macleod (1811) . 5 ala 
M‘Donald v. Parlane . 241, 242 
Macdonald v. Reid. ; 38, 40, 301 
Macdonald v. Sinclair ‘ = Bis 
Macdonald v. Stewart’s Trustees 5200 
M‘Donald v. Urquhart ‘ 3 759 
Macdonald v. Westren 343, 470 


M‘Donald & Halket v. Wingate, 
108, 122, 133, 231 


M‘Donald’s Trustees v. Rankin . 5 BEY 
Macdonell v. Bank of Scotland 761, 770, 771 
Macdonnell v. Cameron : 479 
Macdougal v. M‘Nab . : 769, 772 
M‘Dougall v. Blackie. 603, 627, 660 
Macdougall v. Stevenson 59, 65, 66 


Macdougall’s Tr. v. Law " 219, 238, 242 
M‘Dougall’s Trustees v. Maver . 467 
M‘Dowal v. Annand ; 92, 171, 172 
Macdowal v. Jamieson 484 
M‘Dowal v. M‘Dowal’s Creditors, 


444, 450, 451 
Macdowall v. Russell . 634 
M‘Dowall’s Creditors v. M‘ Dow all ors 
M‘Ewan v. Thomson . : : me asx! 
M‘Ewan v. Young. : . 184 
M‘Ewen v. Blair & Morrison ; . 220 
M‘Ewen v. Doig 2 : 5 ells 
M‘Ewen v. Graham . i : . 3880 
M‘Ewen v. Woods. i ; . 144 
M‘Farlane v. Campbell 515, 516 
M‘Farlane v. Cowie . : s AYE 
M‘Farlane v. Downie . ; : . 298 
M‘Farlane v. Forrester : : . 482 
M‘Farlane v. Greig 183, 362 


Macfarlane ¥. Sanderson 
Macfarlane v. Shankland 7 
Macfarlane v. Whitson ; : Fell Oh 


107, 200, 262 
957 


xlvi 


PAGE 


M‘Farlane’s Executors v. Ferguson, 
815, 817, 818 
486 


M‘Gavin v. Sturrock’s Trustee 


M‘Geachy v. Mellis_ . ; ; . 184 
MacGeckie v. Cameron : : . 7129 
M‘Gennis v. Rooney . 236, 265 
M‘Ghie v. Livingston 161, 621 
M‘Ghie v. Mather 361, 486 


M‘Gilchrist’s Trustees v. M ‘Gilchrist . 63 


M‘Gill v. Ferrier (1837) ‘ ets 

M‘Gill v. Ferrier (1838) . 688, 787 
M‘Ginty v. M‘Alpine . 98 
M‘Glashan v. Dake of Athole 168, 479, 489 
M‘Gown »v. Neilson : 717 
M‘Gregor v. Brown. Q : 5 Ge, 
M ‘Gregor v. M‘Andrew . é ls 
Macgreser v. Macdonald 667, 668 
Macgregor v. Macgregor (1836) 16, 20, 531 
Macgregor v. Macgregor (1837) . ae AN 
M‘Gregor v. Tolmie . : sf 
Macgregor & Barclay v. Martin . EGG 
M‘Growther v. Watt . ; : . 570 

M‘Gutfock v. Edgar . ; : . 596 
M‘Guire v. Smith : ; . 114 
M‘Ilmorrow v. Whiteford . ; wo b2 


M‘Intosh v. Chalmers ; 
M‘Intosh & Somerville v. Primrose . 550 


M‘Intyre v. Mackenzie : me LOO 
M‘Iver v. Linlithgow Magistrates 5 Oe 
Mackay 5 a 


M‘ Ray v. Highland Ry. Co. 
104, 111, 199, 211, 345 
Mackay v. Mackay . 729 
Mackay v. Mackay’s Representatives, 
547, 548, 549, 675, 679 
Mackay v. Scottish Union & National 


Insurance Co. . 428, 429 
Mackay v. Watt’s Creditors 595, 608, 645 
M‘Kay & Co. v. Robertson . : . 3880 
M‘Kean . : : Rls 
M‘Kechnie v. M‘ Farlane ; : . 3894 


M‘Kechnie v. Duke of Montrose, 


354, 476, 477, 759, 776 
M‘Kellar v. Stark A . 189 
Mackellar v. Duke of Sutherland 764, 765 
M‘Kelvie v. Bryce. . 379 
Mackenzie . , . 445 
Mackenzie v. Balerno Paper Co. 726, 727 
M‘Kenzie v. Blair 4 ‘ LS 
M‘Kenzie v. British Linen Co. - 376 
Mackenzie v. Calder . 178, 179 
Mackenzie v. Cameron 27, 291, 306 


Mackenzie v. Campbell __. 87, 92, 181, 185 
Mackenzie v. Clerk . SBS) 
Mackenzie v. Coekburn’s Creditors 505, 592 
Mackenzie v. Drummond’s Executors, 

246, 262, 264, 265 
Mackenzie v. Goldie . - 5 eal 
Mackenzie v. Graham. 49 
401, 402, 751 


Mackenzie v. Hall 

M‘Kenzie v. Lord Advocate (1754) . 618 
M‘Kenzie v. Lord Advocate (1756) . 580 
Mackenzie v. M‘Kenzie (1795). 5 ltt) 
Mackenzie v. Mackenzie (1886) . ol 
Mackenzie v. Mackenzie’s Trustees . 94 
M‘Kenzie v..M‘Lean . 718, 720 
M‘Kenzie v. Newall . ; 5 ally 
Mackenzie v. Robertson (1822) : . 659 


INDEX OF CASES 


PAGE 
M‘Kenzie v. Robertson (1827) . . 656 
Mackenzie v. Ross (1663) 657, 659 


M‘Kenzie v. Ross (1669) 625, 657, 659 


Mackenzie v. Ross (1759) . ; . 661 
M‘Kenzie v. Ross (1791). j . 618 
M‘Kenzie v. Ross (1823) . F LOG 
M‘Kenzie v. Scott : ; . 722 
Mackenzie v. Smith (1829). : . 3833 


Mackenzie v. Smith SEO es 405, a 
Mackenzie v. Tuach 
Mackenzie v. Watson . 3 67, a 
Mackenzie & Co. v. Finlay and Others, 
82, 108, 121, 343 
M‘Kenzie’s Representatives v. Liddell, 
612, 645 
M‘Kernan v. Greenock Masons’ Assoc. 302 


Mackersy v. Davis & Sons . 769, 772 
M‘Kidd. : 645, 646 
Mackie ». Hilliard & Co. 390, 391 
M‘Kie v. M‘Kie . : F F . 735 
M‘Kinlay v. Hall : : : . 822 
Mackinnell v. Goldie . . 597, 666 
M‘Kinney v. Van Heck. ; . 834 


M‘Kinnon v. Hamilton, 
347, 348, 359, 425, 758, 771 
Mackinnon v. Max Nanson & Co. 
156, 157, ne 
M‘Kinnon v. Nairne . 
Mackinnon’s Trustees v. Official Re: 


ceiver in Bankr icy : : 5 ale 
Mackintosh : ; ‘ mes: 
Mackintosh v. Dallas . p i a pho) 
Mackintosh v. Macdonald (1828) . 874 
Mackintosh v. Macdonald (1831) ae! 
Mackintosh v. Mackintosh . a dsalesy aul 
Mackintosh v, Miller . 202, 569, 573 


Mackintosh’s Trustees v. Davidson . 564 
M‘Knight v. Green 349, 350, 357 
M‘Knight & Co. v. Howie . : . 144 


M‘Lachlan v. Bennet . 675, 676 
Maclachlan v. M‘Gregor & Son 117 
M‘Lachlan v. Robb . : . 264 
M‘Lachlan v. Rutherford . : . 424 
MacLachlan v. Sinclair. : . 465 
M‘Laine . E ; : eae 
M‘Laren v. Finlay : : . 304 
M‘Lauchlans v. M‘ Dougal . : EOS 
M‘Laughlan v. Reilly 477, 777 
M‘Lean v. Angus Brothers. : . 3896 
M‘Lean v. Auchinvole ‘ é . 166 
M‘Lean v. Boyek 352, 771 


M‘Lean v. Clydesdale ‘Bank, Tid, 9 871 
Maclean v, Colthart . 3 . 788 
M‘Lean v. Grant 

Maclean v. Mackenzie 4 3 
Maclean v. Rose . 299, 309, 399 
M‘Lean v. Shireffs . 169, 489 
M‘Lean’s Trustee v. M‘ Lean 340, 348, 486 


M‘Leay v. Rose . 5 6 byAl 
M‘Leish v. Rennie F ; . 633 
Maclellan v. Allan. ; ; Dae 


M‘Lellan v, Graham, 
291, 292, 334, ney eke 481, a 
Maclellan »v. Macree i : 


M‘Lellan v. Muschet . ; . 3 par 
M‘Lelland v. Garson . ; : =) SAID 
M‘Lennan vy. Allan. s ‘ . 560 


Macleod . : : A aes, 


INDEX OF CASES 


PAGE 
Macleod v. Aitken » $52; 353, 355 
M‘Leod v. Layes 729 
M‘Leod »v. M ‘Leod (1829) 477, 778, 779, se 
Macleod v. Macleod (1836) . 
M‘Leod v. Thompson’s Creditors ; Ae 
Macleod v. Wilson 444, 451, 673 
Macleod’s Trustees v. Murray . 619, 661 
M‘Lesly . ‘ : ; y eval 
M‘ ned v, Baird 555, 556, 649 
M‘Lure v. Brown i 175, 234 
M‘Lurg v. Murray. : . 641 
M ‘Martin v. Forbes 304, 305, 383 
Macmaster v. Macmaster . 263 


M ‘Master, etc. v. M‘Michan’s . ang 
M‘Math v. Campbell . ‘ F . 223 
M‘Math v. M‘Kellar’s Trustees . .- 560 
M‘Meekin v. Easton . : 5 SOL: 

M‘Meekin v. Ross 147 


M‘Meekin v. Russell 758, 787, 788, 789, Los 
M‘Millan v. Bain . 

M ‘Millan v. Barrie & Dick . 3 ae 
M‘Millan v. Campbell . 3832 
M‘Millan v. Free Church Assembly 302, 327 
M‘Millan v, Free Church of Scotland, 


302, 327 
M‘Millan v. Gray 816, 817, 818, 820 
M‘Millan v. M‘Culloch 5 AY 
M‘Morine v. Cowie. : : . 263 
M‘Murchy v. Campbell _ : . 763 
M‘Murchy v. Emslie & Guthrie . . 102 
M‘Nab »v. Clarke . 311, 479 
M‘Naught v. Milligan 2 : 5 PAKS 
M‘Naughtan v. Halbert. : reLO 
Macnaughton v. Robertson : . 821 
M‘Neill v. Black 


703, seek 
M‘Neill v. Buchanan . : 
M‘Neill v. M‘Murchy, Ralston & Co., 


347, 359, 758 
M‘Neil’s Creditors v. Saddler, 
579, 597, 598, 642, 665, 666 


M‘Nish v. Donald’s Trustees. a 8) 
M‘Phedron v. M‘Callum 202, 204 
M‘Pherson v, Campbell .. ; . 824 
M‘Pherson v. Dickson (1819, mr.) . 357 


M‘Pherson v. Wright, 
92, 128, 165, 233, 281, 403, 406 
Macqueen v. Clyne’s Trustees . 833 


M‘Queen v. Owens. ‘ : 5 Al) 
M‘Queen v. Thomson. : ; 5 oy hss 
M‘Quillan v. Smith . ; ~ Ove 


M‘Ra v. Macartney 
M‘Ritchie v. Milne. 
MacRobbie ». wre s Trustees, 

763, 764, 765, 766, 770, 792, 798, 801, 802 


692, 698, 699, ~ 
102 


M‘ Robert v. Lindsay ; ; . 406 
M‘Rostie v. Halley ta849) | : . 409 
M‘Rostie v. Halley (1850) . : a 880 
MacRosty v. Phillips (1897) . 462, 520 
MacRosty v. Phillips (1898) : 2) 520 
Macturk v. Marshall . : : . 594 
M‘Vicar v. Gordon : . 556, 562 
M‘Vicar v. Kerr . ; . 859, 758 
M‘Vicar v. M‘Gregor . ; F . 820 
M‘Vitie v. Barbour. ; : . 334 
M‘Whinnie v. Burton j . 597 
M‘Whirter v. M‘Culloch’s Tr ustees, 

311, 479 
Mader v. Smith . j : ; 3s 


xlvii 

PAGE 

Maguire v. Hayes & Co... 5 473 

Maiklem v. Walker z F 375, 376 

Main v. Wilson . - . - 5 By) 

Mair v. Ballantine. ‘ . 6385 

Maitland v. Cockerell . 446, 447, 606 

Maitland v. Hoffman . F PlSia ao 

Malcolm v. Cook 45, 197, 210, 217 

Malcolm v. Northern Reversion Co. . 546 
Malone and M ‘Gibbon ». Caled. Ry. Co. 

271, 272 

Mann, Byars, & Co. v. Millar . = 6540 


Mansfield v. Walker’s Trustees, 
68, 129, 178, 179, 620, 621 

Mansfield, Ramsay & Co. v. Smith, 

Wright & Gray : : . 254 
Manson v. Macara ; ; . 203 
Mantle v. Miller 684, 696, Las 
Manuel v. Fraser : 
March, Earl of, v. Murray's Creditors 539 


Mare v. Charles F : P ee ooL 
Marianski v. Wiseman : 57, 59 
Mark v. Somerville . ; : suesi2 
Marsh v. Millar . ; : . E203 


Marshall v. Dobson 
Marshall v. Lamont 
Marshall v. Nimmo & Co. . 63, 81 
Marshall v. Philp . 169 
Marshall v. South Staffordshire Tram- 


683, 691, 788 
704 


ways Co. . 104, 603 
Marshall’ 3} Creditors %. . Hamilton 616, 641 
Marston v. Kerr’s Trustee . ‘ 342 
Marston v. Underwood # ‘ 634, 635 
Marstons v. Underwood . A ole 
Martin ; 578, 615, 636 
Martin v. Bannatyne . : 95, 96 
Mason v. Thom . ‘ - : A 815 
Mason’s Creditors : : . 683, 684 
Master v. Miller. 5 4 d a 380 
Mather v. Fraser : 2 : 70 


Matheson v. Simpson, 


527 569, 570 571, 755 
Mathew v. M‘Leish . ; , e102. 
Mathison v. Alison . i . 146 
Matthew v. Fawns 


"36, 38, 108, oe 
Matthew v. Patullo F ‘ 


Maulv. Hay . : : 356 
Maule’s Trustees v. Maule . 203 
Maxwell v. Maxwell . 582, 596, 661 
Maxwell v. Murray. : 632 
Maxwell v. Laird of Teeling : . 568 
Maxwell v. Wylie ; 61 


Maxwell & Riddell v. Maxwell (1742). 598 

Maxwell & Riddell v. Maxwell (1743). 587 
Maxwell’s Trustees v. Bothwell School 

Board . . 497 

May v. Malcolm, 36, 133, 134, 219, 229, 231, 

241, 319, 330, 331 

Meek v. Ballandene . ‘ . 708 

Meek v. Dunlop . ; ; : . 3829 

Meiklam v. Glassford, 
586, 587, 605, 606, 610, 612 
Meikle v. Sneddon 775, 785, 794 


Mein v. M‘Call . : . 447, 452 
Meldrum v. Anstruther : ; 5 1685 
Meldrum v. Clunie . : ; . 629 
Meldrum ». ges : 5 . 3815 
Mellis : 208, 572 


Melvil . Barclay : : : 5 altets! 


xlvili 
PAGE 
Menzies (1589) . - 321, 545 
Menzies (1675) . ‘ ; : . 564 
Menzies v. Brown 60, 590, 601, 602, 606 
Menzies v. Douglas. . 48, 628 
Menzies v. Gillespie’s Creditors, 
590, 591, 595 
Menzies v. Graham . : . 107, 452 


Menzies v. Murdoch, 
174, 527, ber 550, 562, 676 


Menzies v. Murray. 94 
Menzies v. Stevenson & Co. ; 794, 806 
Menzies v. Templeton : : 5 hth 
Menzies’ Creditors . . = ult’) 
Menzies’ Trustees v. Denham : . 593 
Meres v. York Buildings Co. . 197, 201 
Meron v. Umland ; . 42, 222 
Metzenburg v. oe Ry. Co. 5 
Meux v. Jacob . ee O 
Middlemas v. Brown . ; ; 2D 
Middleton v. Leslie . : ‘ . 3805 
Middleton v. Macbeth : 5 AYES 
Milhollan v. Bertram . : ; . 809 
Mill v. Hoar : , 41, 44, 145 
Millar v. Ballingall . ; : . 485 
Millar’s Trustees v. Miller & Son’s 

Trustee . : ‘ 2 : 2) 509 
Miller v. Crawford . , : a. it 
Miller v. Duncan & Low . . 879, 384 
Miller v. Edelshain . 411 
Miller v, Girvan and Portpatrick Ry. 

Co. - 106 
Miller v. Hunter 780, 781, 782, 784 
Miller v. Learmonth . , 93 
Miller v. M‘Lean i ; ; 202, 203 
Miller v. Meldrum . : »  1/b;234 
Miller v. Muirhead 69, (fal 


Miller v. Paterson . 473, 477, 479 
Miller v. Rankine : ‘ A . 485 


Miller v. Stewart 356, 758 
Miller v. Ure. . 254, 291 
Miller v. Wilson (1749) ; 26, 527, 755 
Miller v. Wilson (1827) ‘ eeekOO 
Miller & Baird v. Rae 780, 784, 785 
Miller’s Trustees : ; 28, 
Miller’s Trustees v. Miller . : . 95 


Miln v. Nicolson’s Creditors, 
177, 179, 558, 556, 560, 565, 649 


Milne v. Littlejohn 375, 757 
Milne v. Singer Manufacturing Co. . 467 
Milne v. Wood . ; ; : . | 633 
Minorgan v, Hogg. : : »=718 
Mirrie v. Hamilton . 5 i > KY 
Mitchell . : ; ; : > Bhs 
Mitchell v. Burn : . 118, 259, 260 
Mitchell v. Cuddie . : * . 360 
Mitchell v. Ferguson . 68, 620, 621, 635 
Mitchell v. Hepburn . : 35, 121, 319 
Mitchell v. Mitchell . : : . 447 


Mitchell v. Scott, 
15, 108, 139, 180, 182, 185, 186, 190 


Mitchell v. Strachan ‘ , = IlS%s3 
Mitchell & Co. ». Shepherd : eo? 
Mitchelson v. Ker 3 . > Bey! 
Moffat v. Marshall . 5 : . 409 
Moinet v. Hamilton . ‘ F LO 
Moir v. Hunter . e : ‘ . 7183 


Moir & Morrison v. Don 


329, 332 
Molleson v. Challis ; 


113, 129 


INDEX OF CASES 


PAGE 
Mollyson v. Clarke. : LOO 
Moncreiff v. Balnagown (1629) : 5 
Moncrieff v. Balnagowne (1635) . . 593 
Moncrieff v. Balrounie ; ; . 621 
Moncrieff v. Creditors ’ : . 641 
Monktoun v. Yester . ‘ . 627 
Monmouth, Duke of, v. Scott : . 332 
Monro v. Bain F ‘ : a (Ale! 
Monro v. Gordon’s Creditors 5 65559506 
Monro v. Robertson’s Trustees: . . 479 
Monteith v. Douglas . ‘ Bethy AS 
Monteith v. Haliburton . : » 7567 
Monteith v. Henderson ; : . 3836 
Monteith v. Ingels_. : , . 594 
Monteith v. Murray . : : 44, 324 
Montgomerie v. Boswell. ; . 449 
Montgomery v. L. Fergushill . 35, 321 
Montgomery v. Loughran . 5 . 424 
Montgomery ». Rankin. : » Aes 
Montgomery v. Stewart. : . 48 
Moodie v. Brown ; 380 
Moonie’s Creditors v. Broomfield 5 PRE 
Moore v. M‘Kean j ; . 466, 467 
Moray v. M‘Cara ; : : 5 colts) 
More v. Paxton . i j ; ba Oe, 
More v. Stirling & Sons. : 6 At 
Morgan v. Morgan. " : . 371 
Morison v. Forbes 3 : = 833) 720 
Morison v. Hamilton . : . 598, 610 
Morison v. Earl of Leven . . 661 
Morison v. Orchardtoun’s Tenants . 635 
Morison v. Rennie . ; > Yale! 


Morison & Milne ». Massa, 
43, 45, 244, 261, 775 


Morley v. Jackson 249, 250, 251 


Morris v. Orrock : : . 588, 589 
Morrison v, Angus. : : - 729 
Morrison v. Cameron . : , 5 teil 
Morrison v. Dempster : : . 545 
Morrison v. Harrison . é : elas 
Morrison v. Munnoch. F ; » 249 
Morrison v. Tawse’s Executrix . a ~ 98 
Morrison’s Trustees v. Webster . . 494 
Morrit, Inve. : . : 158 
Mortimer v. Scrimzeour 317, 338 
Morton, Earl of, v. Somerville, 
339, 363, 482 
Morton’s Tenants v. Earl of Queens- 
berry =. : : ree 04a 
Mosman v. Carmichael ; : 5 «(ho 
Mossman . ; ‘ 197, 201 
Moutres »v. Porteous ; ; E a fake 
Mowat v. Dick . 49, 50 
Mowatt v. Richardson’ s Crs. 14, 48 
Mowbray v. Drummond 339, 347 
Moyes v. Whinney . i : . 433 
Muckarsie v. Small . . 568 
Muckarsie v. Williamson 202, 212, 569, 5738 
Mudie v. Miln . ‘ : = (Ke 
Muir v. Barr 710, 711, 759 


Muir ». Collett (1861), 269, 270, 685, 686, 
687, 688, 690, 693, 699, 702 


Muir v. Collett (1862) 298, 687 
Muir v. Downie . : , $+ 479 
Muir v. Hood 291, 293, 295 
Muir v. Loudon . 4 me 02 
Muir, Wood & Co. ». Sibbald : B42 
Muirhead v. Corrie (1735) . 160, 240, 241 


INDEX OF CASES 


PAGE 
Muirhead ». Corrie (1736) . é . 850 
Muirhead v. Miller . 94, 108 
Muirhead v. Muirhead’s Creditors . 160 
Muirhead v. Peebles . F ‘ - 353 
Muirhead v. Watson . Tae 
Muirhead & M‘Mitchell v. Miller 5 Ibe 
Munro v. Alexander 48, 628, 629 
Munro v. Hogg . 804, 356, 367 
Munro v. M ‘Callum : 382, 102 
Munro v. M‘Geoghs . ; : = Ofte 
Munro v. M‘Millan . : é a CAL 
Munro v. Munro : ; ; . 373 
Murchie v. Macfarlane : ; . 380 
Murdoch v. Bennett . : melo 
Murdoch & Co., Ltd. v. v. Greig : . 842 
Murray v. Bell’ . 5 se L00 
Murray v. Bisset : : : a9 
Murray v. Campbell . ; ; . 398 
Murray v. Drummond : ‘ > leg 
Murray v. Durno c ; : - 815 
Murray v. Graham : : » AB} 
Murray v. Grant ; ; : . 539 
Murray v. Kello . } : : . 568 
Murray v. Kyd . : ; : ceLOG 
Murray v. Macfarlane’s Trustees phi 
Murray v. Murray. : 44 
Murray v. Taylor : : 817, 818, 820 
Murray v. York Buildings Co. 39, 300 
Murray’s Creditors. . 588 
Murray Kynnynmound »v. Cathcart 52, 54 
Muswall v. Muswall . ‘ - 506 
Myles v. Lyall . : F : 5 
Mylne v. Blackwood . 198, 571 
Nairn v. Brown . . 140, 141 
Nairn v. M ‘Clelland (1711) ; . 559 
Nairn v. M‘Lelland alae 3 SOLD 
Nairn v. Ogilvie ; : 7 eZ36 
Nairne v. Freebairn . ; : - 602 


Nairnes v. Spence 


756, 757 
Napier v. Campbell 6. 008 


Napier v. Carson : 407 
Napier v. Gordon : : ; . 545 
Napier v. Lithgow. : ; . 529 

544, 673 


Napier v. Menzies. : 
Napier, Shanks & Bell v. Halvorsen . 256 
Nasmyth v. Samson . : : . 630 
National Bank v. Cowan. - a. sl 
National Bank v. Dickie’s Trustee, 

151, 154, 156, 174 
National Bank v. Forbes 152, 153, 154, 171 
National Bank v. Johnston : . 3812 
National Bank v. M‘Queen, 

83, 140, 180, 225 
National Exchange Co. of Glasgow v. 


Drew A - 299, 301, 302, 309, 388 
Neils v. Lyle 164, 515, 516 
Neilson  . é ; ‘ . 684 
Neilson v. Anderson . ; . . 569 
Neilson v. Rodger & Sons . , » $821 
Neilson v. Ross . . 620 
Neilson v. Smiths, Gowans & Roy 2 JY) 
Neilson v. Stewart . . 200 
Neilson v. Wilson . 298 


Neilson & Murdoch ». Colquhoun &Rae 44 


Nelmes & Co. v. Ewing. . 467, 468 
Nelmes & Co. v. Gillies 503, 504, 771, 776 


Nelson’s Trustees v. Tod . tole 


xlix 
PAGE 
New Glenduffhill Coal Co., Limited »v. 

Muir & Co. . 192 
Newland’s Creditors v. . Mackenzie rommeli7 4: 
Newlands v. Chalmers’ Trustees a 1fsks3 
Newlaw’s Creditors v. Brown. . 594 
Newman v. Anderton. 471 
Nicholson v. Johnstone & Wright 87, 58 
Nicol v. Laurie . j - 49, 91 
Nicol’s Trustee v. Hill : DOSS OLO 
Nicolson v. Bailie ; , , . 596 
Nicolson v. Burnet . Sal 
Nicolson v. Johnstone & Wright 185, 715 
Nimmo j : 85, 86, 528 
Nisbet s ; : 320 
Nisbet v. Baillie j ; ‘ . 556 
Nisbet v. Grahame . : : a 60 
Nisbet v. M‘Lelland . F é = BR 
Nisbet v. Mein . : ; ‘ . 590 
Nisbet v. Stirling ; . 665, 666 
Nisbet v. Williamson. = es 
Nithsdale, Earl of, v. L. W ‘estraw 661 
Niven v. Grieve . F SSDS 
Niven v. Pitcairn , ; a0 
Noble v. Inverness Magistrates : ; » L66 
North Berwick Kirk-Session ». Sime, 

03, 328 


North British Bank v. Allan, 
299, 301, 302, 303 
North British Bank v. Thom. 409 
North British Property Iny estment 
Co. v. Paterson, 
193, 458, 488, 506, 507, 528 
North British Ry. Co. v. White. - 225 
North of Scotland Bank, Limited 28, 292 
North of Scotland Bank v. Mulreny . 771 
North - Western Bank, Limited v. 
Poynter, Son, & Macdonalds, 
75, 84, 85, 88,155, 157, 171, 173, 521 


Norton v. Cooper ; 820 
Novelli v, Rossi . : : 3 . 4380 
Oakley v. Campbell . : ‘ . 458 
Obers v. Paton’s Trustees . « 132,742 
Officers of State v. V. Teviot .. «isl 
Ogilvie v. Moss . : A . 887 
Ogilvie v. Ogilvie Q 5 : ay Lvl 
Ogilvie v. Wingate. ayer 488 
Ogilvie & Grant v. Ker : 85, 86 
Ogilvie & Son v. Taylor 56, 58, 189 
Ogilvy v. Scott 308, 385, 386 
O'Hanlon v. Murray . : : wc 
Okell v. Charles . : : : 5 By 
Oliphant v. Campbell. lye alts 
Oliphant v. Douglas 235, 317 
Oliphant v. Hamilton 498, 593 
Oliphant v. Irving . j : . 548 
Oliphant v. Keith 558, 563 
O’Neil v. Pattison. : ; 2 ALS 
Ord v. Edmondston . : : oO 

785, 788 


O’Reilly v. Innes 
Orkney, Inhabitants of, v. Shetland . | 315 


Orme v. Diffors . 396, 722 
Orme v. Mac Vicar : j ‘ e e232 
Ormiston v. Hills : . 655 


Ormiston v. Redpath, Brown & Co. 

763, 764, 765, 766, 770, 796 
Ormistoun, L. v. Hamilton s peo 
Ormond v, Bowie ; : ; doz 


] 

Orr v. Currie. 804, 
Orr’s Tr. v. Tullis 148, 
Orrock v. Peter . 


Osburn v. Dunbar 
Oswald v. Graeme, 
473, 478, 483, 777, 778, 779, 
Oswald »v. Patison ‘ ‘ 
Oughterlony v. E. of Selkirk 


Pain v. M‘Knight 5 

Paisley, Abbot. of, v. Wallace 
Paisley Magistrates », Adam : 
Paisley Union Bank ». Hamilton, 


310, 389, 

Panmure, Lord, v. Aberbrothock 
Vassals 

Panmure, Earl of, v. Collison ‘a 
Park v. Bennet c 684, 
Park v. Cockburn ; 
Park v. Craig. 588, 
Park v. Langland’ S Representatives 


Park v. Storrey . 

Park v. Wood’s Tr ustees 

Park’s Creditors v. Maxwell ; 

Parker v. Royal Exchange Assurance 
Co. : 

Parkers v. Douglas, Heron & Co. 


Parnell v. Walter 114, 257, 
Pascoe v. Simpson 
Paterson v. Bruce 
Paterson v. Cowan : 204, 
Paterson v. Mitchell . 375, 
Paterson v. Murray ; 
Paterson v. Paterson . 
Paterson v. Philip & Cusine, 

761, 791, 792, 
Paterson v. Ross F 
Paterson v. Sparrow & Co. . : 
Paterson v. Thomson . ek 
Paton v. Hunter. ‘ 
Paton v. Renny . . 668, 
Patrick v. Shedden 430, 431, 
Pattison, &c. v. M‘Vicar 430, 


Pattison’ s Trustee v. Liston j 
Paul v. Boyd 590, 601, 602, 606, 


Paul v. Henderson (1852) 200, 232, 
Paul v. Henderson all : 
Paul v. Reid ‘ 
Paul v. Roy 431, 
Peadie ‘ 612, 
Peake v. Dale (1890, Nts hed 

Pearson v, Anderson . 761, 794, 806, 
Pearson v. Brock 72, 74, 84, 88, 
Pearson v. Lockhart . : 


311, 
Pearson v. Wright . 
Peddie v, Davidson 
Pedie v. Stewart 
Peek v. Gurney . 
Pegge v. Neath District Tramw ays Co. 


Peirse v. Ross (1792) . 590, 
Peirse v. Ross (1798) . 538, 
Pender v. Ferguson : 
Pender v. M‘Arthur 719, 
Penson & Robertson 2 467; 
Pentland v. Booth 162, 479, 
Pentland v. Wight 


815, 
Perritt v. Bell : 
Peter v. Monro 


528, 532 2, 570, 571, ! 


INDEX OF CASES 


PAGE 
Peter v. Ross 3829 
Peters v. Speirs . aD 
Peterson v. M‘Lean «4h 42, 761, 774, 775 
Pewtress & Roberts v. Thorold 72, 75, 79 
Philip v. Milne . . Al 
Philips v. Easson 484, 485 
Phillips v. Steel . 5» (Al 
Philorth v. Forbes 315 
Philp v. Anstruther Magistrates. 699 


Phin v. Auchtermuchty “Magistrates, 
603, 613 

Phosphate Sewage Co. v. Lawson & 
Sons’ Trustee 738, ee 742, 743, 744 
Pierce v. Limond 5 Wily 


Pindar v. Davidson » 49; 50) 73 
Pinmore Creditors v. Kennedies 590, ‘614 
Pirie’s Representatives v. Smith’s 
Executrix ; 371 
Pitblado v. Mayne Be giles 
Pitcairn v. Deans 684, 809 
Pitcairn v. Fraser ; 128, 234 
Pitcairn & Scott ». Adair . ; 124 
Pitfoddels, Lady, v. Pitfoddels, 
492, 499, 502 
Pitmedden, Lady, v. Gordon 85 
Pitmedden, Lord, v. Patersons 16, 138 
Pitt v. Yalden ‘ 816 
Pittarrow v. Arbuthnot 558, 562, 564 
Place v. Donnison 685, 692, 696 
Pollock ; « A97 
Pollock v. Bremner 765, 778 
Pollock v. Clark . 790, 809 
Pollock v. Fulton 20 
Pollock v. Marnock §22, 523 
Pollock v. Scott . 89, 91 
Pollok v. Glasgow University 278 


Polquhairn Common Agent v. Corrie, 


645, 646 
Polstead v. Scott 718 
Polwarth, Lord . 484 
Porteous v. Bell. 594 


Porteous’ Heir v. Nasmyth (1783) 588, 589 
Porteous’ Heir v, Nasmyth (1784), 

580, 582, 591, 597 
Portland, Duke of : 803, 327 
Potter v. Bartholomew, 


214, 217, 218, 231, 232, 238, 241, 242, 554 


Potter v. Muirhead 822 
Pow’s Creditors . 133 
Power v. Fleming 802 
Powrie v. Louis . . 3816 
Pratt v. Fleet 684, 690, 693, 759, 786 
Preston v. Clerk . : ~ 1545 
Preston v. Gregor 478, 484 


Prestwich v. Poley 
Pringle v. Anderson . : ; - 94 


Pringle v. Biggar 236 
Pringle v, Neilson 345 
Pringle v. Scot - 484 
Provan v. Gray . - 375, 376 
Prudential Assurance Co. v. . Cheyne . 5613 
Pullar v. Munro . 480 
Pulsometer Enginecring Co. , Ltd. v 
Gracie 470 
Purdie v. Bryson roo 
Purdon v. Purdon 729, 731 
Purves v. Blackwood . 661 


Purves v. Home . 542, 543, 568 


INDEX OF CASES 


PAGE 
Pyle Works, Jn re 46 
Pyrie . 554 
Queensberry’s Executors v. Tait. 598, 609 


Queensland Mere. and Agency Co., 
Ltd. v, Australian Investment Co., 


Ltd. 45, 198, 195, 745, 749 
Rae v. Bellamy . . 686 
Rae v. Clerk 598, 599 
Rae v. Henderson 720 


Rae v. Neilson "34, 44, 108, 240 


Railton v. Muirhead 462, 468, 520, 522 
Railton v. Watson : ; . 809 
Rainnie v. Milne = ol2 
Ramsay v. Brownlie 621, 628 
Ramsay v. Hogg . 648 
Ramsay v. Nairn 449, 450 
Ramsay v. Pettigrew . . 333 
Ramsay v. Ramsay’ s Trustees 94 
Ramsay v. Seaton ‘ 642 
Ramsay, Bonar & Co. v. Mackersy 820 
Randall v. Johnston : 735 
Rankeillor 619, 660, 663 
Ranken v. Stewart 747 
Rankin v. Mollison 397 
Rankine v. Corson 5 Baill 
Rankine v. M‘Laren 790, 794 
Rankine v. Rankine 5 EE 
Rannie v. Taylor 378 
Rathbone v. Glenny eOUL 
Rattray v. Cruttenden 550, 562 
Rattray v. White , 637, 739 
Rebecca v. Corbet’s Trustees 5 7S 
Redfearn v, Somerville i 67 
Redhouse v. Bailie of the Ab bey 340 
Reg. v. Pratt . 725 
Reid v. Bell 96 
Reid v. Bruce. : 5 NY 
Reid v. Campbell 48, 628, 629 
Reid v. Donaldson ‘ . 845 
Reid v, Graham . 188, 189 
Reid v. Grindlay . 405 
Reid v. Henry 583 
_ Reid v. Ker 587 
Reid v. Lochore . . 447 
Reid v. M‘Bain . 188, 189 
Reid v. Maxwell. BP eh) 
Reid v. Morison . 82, 607 
Reid v. Officers of State ; a) 08) 
Reid v. Prudential Insurance Co. 488 
Reid v. Reid 689 
Reid v. Rigby 396 
Reid v. Ronaldson ; F 65 
Reid & M‘Call v. Douglas . 298 
Reids & Campbell v. Napier, 
545, 553, 558, 562 
Reith v. L. of Niddrie 214 
Reliance Mutual Life Assurance Society 
v. Bringloe 94, 96 
Renfrew & Brown ». Glasgow Magis- 
trates 357 
Rennie, Petr. 645 
Rennie v. Somerville . : 218, 573 
Renny v. Will (1863, n.r.) . : 237 
Renny & Webster v. Myles and 
Murray ; : ; 174 
Renton v, Acheson 48, 229 


li 
PAGE 
Renton v. Girvan 60, 65, 587, 606 
Renton v. Renton ; . 809 
Renton Football Club v. M‘ ‘Dow all, 
308, 327 
Renwick v. Stamford, etc., Banking 
Come ‘ ; ; 379, 757 
Rew v. Pettet 3 5 eee 
Rex v. British Linen Co. 456 
Rex v. Johnston . 5 488 
Rhind v. Kemp & Co. 
762, 763, 764, 765, 766 
Rhone v. Parish. 58, 739, 750 
Riccarton v. Gibson - 5 ales: 
Richan v. Hill 805 
Richardson v. Brownlee 785 
Rickarton v. Countess of Traquair . 640 
Riddell v. Maxwell 185, 160, 228, 451 
Riddle v. Mitchell 4 BRS 
Ridpath v. Yair . < . 126 
Ridpeth’s Executors v. Hume 452 
Rigby v. Fletcher, 
67, 16, 117, 120, 255, 586, 606 
Rigg v. Begg 563 
Rintoul & Co. ». Bannatyne, 
118, 154, 156, 172, 198 
Ritchie v. Dunbar 772, 801, 808 
Ritchie v. Fraser 686 
Ritchie v. M‘Lachlan, ete. , 87, 120, 134, 145 
Roberts v. Potter & Reid 554, 559 
Roberts v. Earl of eee Dea my £82 
Robertson . 28, 292 
Robertson v. Anderson ‘ 299, 303 
Robertson v. Duke of Athol 655, 656 
Robertson v. Bell . 683 
Robertson v. British Linen Co. 46, 172 
Robertson v. Brown ; GSD 
Robertson v. Buntine . 4 coe Dal 
Robertson v. Chisholm 695, 697, 700 
Robertson v. Clark : sane 
Robertson v. Collins 721, 725 
Robertson v. Duff eee) 
Robertson v. Ferguson : 5 UE 
Robertson v. Galbraith 481, 777, 779, 780 
Robertson v. Haliburton : . 890 
Robertson v, Jardine . ,- 159, 488 
Robertson v. Ker . SP Si), 74) 
Robertson v. M‘Culloch 5 324 
Robertson v. M‘Ewan 137 
Robertson v. M‘Intyre 148 
Robertson v. Mackintosh : =; 396 
Robertson v, Ogilvie (1834) 814, 817, 822 
Robertson v. Ogilvy (1762) sy S02 
Robertson v. Orme 623 
Robertson v. Park, Dobson & Co. 
aia 573 
Robertson v. Robertson 631 
Robertson v. Robertson’s Creditors 594 
Robertson v. Ross : 734 
Robertson v. Thom 5 BY; 
Robertson v. Walker . 150, 151 
Robertson v. Watson . . 595 


Robertson & Baxter v. 


Inglis, 


149, 154, 155, 156, 171, 749, 751 
Robertson & Johnston v. N.B. Ry. Co. 


Robertson’s 


Trustees v. Gardner, 


462, 


Robinson, Lx parte 


34, 


518, 
744, 


li INDEX OF CASES 


PAGE 
Robinson v. North British we Of o (SH 
Rodger v. Miller ‘ 5 ky) 
Rodney . C . 448 
Rogerson ¥. Rogerson’: s Trustee . 95, 96 
Rollo v. Rollo. alent 
Ronaldson v. Dr ummond & ‘Reid . 820 
Rorison v. Shaw . 472, 484, 485 
Rosehill Creditors v. Thompson’s 
Creditors ; 528, 537 
Ross v. Balnagown . : on 097 
Ross v. Dick 553, 556, 563 
Ross or Munro v. Drummond .. 601 
Ross v. Hay F ; : ; 5 eel 
Ross v. M‘Bean . : : 2 (9, 807 
Ross v. Mackenzie. : ; 5 OR 
Ross v. M‘Laren’s Trustee . , > 472 
Ross v. Millar & Baird 375, (od 
Ross v. Muat : 703, 717 
Ross v. Renton . ; : 3 20) 
Ross v. Ross A : , . 254 
Ross v. Ross’ Trustees ; ‘ 5 OS 
Ross v. Shaw , 2485308) 385, 752 
Ross v. Sutherland. ; ‘ . 447 
Ross v. Waddell . 874, 375 
Ross v. Williamson . : ; - 472 
Ross v. Young & Lauder . 897, 398 
Ross’ Creditors v. Gellie . : 097 
Rossie v. Ogilvie : ; 5 7 ARO 
Rossyth », M‘Gill : 5 Gis 
Rough’s Trustees v. Miller. : = EKO) 
Roughead v. Stephenson 20, 22, 574 
Rousillon v. Rousillon : . 430, 431 
Row v. Meiklejohn . : : 02 
Rowan v, Barr . F ‘ . 168, 490 
Rowan v. Mercer : . 863, 424 
Rowand v. Fleming & Strang 5 5 = a 
Rowand vw, Stevenson . : : 5 lll} 
Rowles v. Senior : ‘ ? 7902 
Roy v. Campbell : . 739, 744 
Roy v. Scott : : - : - 100 
Roy v. Turner : 133, 212 


Royal Bank v. Bain, 
491, 493, 505, 506, 508, 509 
Royal Bank v. Bank of Scotland Pe Xxe! 
Royal Bank v, Dixon . : . 164, 515 
Royal Bank v. Fairholm 45, 104, 585, 607 
Royal Bank v. Scott, ete. 187, 743 
Royal Bank v. Securities Insurance Co., 


Lid 8 pe oun 46 
Roystown ». Brymer : : 7 1875, 189 
Russel v. Paterson. , : 5 ffepe 
Russel v. Scot . ; : 6 fale} 
Russell v. Ballincrieff . 135, 160, 228, 451 
Russell v. Bell’s Trustees . ; 5 GY 
Russell v. Earl of Breadalbane . . 634 
Russell v. Cochrane . : . 483, 486 


Russell v. Hamilton’s Creditors. 676, 681 
Russell v. Hedderwick, 
799, 801, 803, 806, 820 


Russell v. Johnston SiO Oana 


Russell v. Kirk . A : . 405 
Russell v. Mather & Peacock 390, 391 
Russell v, Palmer a. ; LG 
Russell v. Ross’s Creditors . . 68, 621 
Russell v. Simes. , é : 5 Ors: 
Russell v. Stewart 2 : : » 816 
Russell and Dunbar . ; : . 168 
Rutherford v. Bell. , : 597 


PAGE 
Rutherford v. Rankine ; 4 624 
Rutherford v. Scott 484, 487 


Rutherfurd v. Stewart 558, 560, 561 
Rutherford & Turnbull v. Creditors . 65 
Ruthven v. Arbuthnot : 484 
Ryder v. Ross’ Creditors 621, 622, 628 


St. Andrews Commissary v. Watson . 486 
Saltcoats v. Brown. ‘ : 162 
Salton v. Club . 464, 481 
Sampson v. M‘ Cubbin . 856, 365 
Samuel v. Mackenzie & Bell 758, 759, 778 


Sandbach & Co. v. Caldwell F a BE 
Sandeman v. Thomson f é 5. eifal 
Sanders v. Jardine 320, 545 


Sandilands v. Mercer . : 98, 596 
Sands v. Scott . ; : f 5 Here 


Sangster v. Burness, 
180, 183, 355, ee 361, 758 


Sassen v. Campbell. 0 PAS 
Saucel Brewery Co. v. Barrett. . 474 
Saunderson v. Hamilton . . 109 
Sawers v. Kinnair : 50, 466, 473 
Sawers v. Monteith . ; ; : 65 
Scarlet v. Paterson . ; ; -. 629 
Schaw v. Black . 461, 513 
Schaw v. Muir . F : ; 3 608 
Schaw v. Wanse. ; : 5 as: 
Schibsby v. Westenholz . ; . 431 
Schultz v. Robinson & Niven . . 258 
Schulze & Co, v. Ritchie . | LSOFS5 
Schweitzer . . ; : rr 228 
Scotland v. Lawrie. : 4 5 BY 
Scots v. Grieve . : , Sto 
Scotstarbet v. Bosw ell : ; 5 aie} 
Scott (1636) : : : s 5 7 
Scott (1678) : : ; ; . 486 
Scott (1882) : ; 5 ; . 442 
Scott v. Banks . : é F 806 
Scott v. Brown . ‘ ; 579, 598 
Scott v. Carmichael . ' ; 2 666 
Scott v Cook . - 80d 


Scott v. Coutts 542, 546, 547, 548, 549, 562 
Scott v. Drumlanrig ; 48, 229 
Scott v. Curle : 793, 794 
Scott v. Drysdale : : : . 136 
Scott v. Fisher A 35, 321 
Scott v. Fluyder 29) 127220 
Scott v. Fothringham F ; O2S 
Scott v. Keith . : 5 lee 
Scott v. Langton’s Creditors (1750) 527, 542 
Scott v. Langton’ s Creditors (1751) . 542 
Scott v. Letham . 830, 850, 357, 425, 426 


Scott ». Macdonald. . 100 
Scott v. Murray . c : ; . 196 
Scott v. Napier . . 299 
Scott v. North of Scotland Bank 714, 715 
Scott v. Patison . ; . 294 
Scott v. Porcher. : : : o tale} 
Scott v. Price . : F . 3840, 346 
Scott v. Rutherfurd . : : oe 1S 
Scott v. Sandilands. ; - 693, 788 
Scott v. Scheniman . ; : . 596 
Scott v. Scott (1637) . : : 5 eA 
Scott v. Scott (1852). . . 645, 646 
Scott v. Small 75, 79 


Scott v. Stewart. . 3894 
Scott v. Turnbull i : 558, 563 


INDEX OF CASES 


PAGE 
Scott v. Whitstaid’s Tenants 512 
Scott v. Young . 429 
Scott’s Creditors : : 49, 93 
Scottish Heritable Security Co. v. 

Allan, Campbell & Co. 461, 495, 514 
Scottish Heritages Co. Ltd., v. North 

British Property Investment Co., 

Ltd. : 497, 498, 499 
Scottish Poultry Journal Co. 169 
Scottish Property Investment Co. 

Building Society v. Horne 516 


Scottish Provident Institution ». 


Cohen & Co. . . 144, 748 
Scottish Provident ' Institution v 
Robinson 750 
Scottish Union and ‘National Insur- 
ance Co. v. James, 
494, 495, 509, 635, 740, 745 
Scoullar v. Campbell & Co, 358, 360, 365 
Scruton v. Gray 246, 250 


Scudamore v. Lechmere, 
684, 685, 686, 695, 697, 698, 700, 788 


Sdeuard v. Gardner 193, 194 
Sea Insurance Co. v. Gavin 299, 309 
Seaforth’s Trustees v. Macaulay, 
528, 569, 571 
Seaton v. Rosewall 3 Obs 
Seaton’s Executors 48 
Seatoun v. Jack . WEY 
Selby’s Heirs v. Jolly 523 
Selkirk, Earl of, v. Dalrymple 594 
Selkrig v. Bolton : : 187 
Selkrig v. Davies & Salt - 748 
Selkrig v. Dunlop & Co. 297, 399 
Sellars v. Anderson : 732, 735 
Sellers v. Cleughton . 555 ), 556, 557, 568 
Semple v. Semple 321 
Service v. Youngman . 385, 408 
Seton . 5 Lapis) 
Seton v. Countess of Caithness 62 
Seton v. Glass : cons Sages 
Seton v. Hawkins 21, 198, 534, 570 
Seton’s Trustees v. Seton ‘ 2 8 
Sewell v. Burdick 157, 158 
Shand v. Charters . 628, 629 
Shand & Co. v. Winton 390, 392, 393 
Shanks v. Eistons : eee, 
Shanks v. Stevenson & Co. : Pee s13) 
Shanks v. Thomson 101, 196, 198 
Sharp v. Bruce . : ; me og: 
Sharp v. Macdonald & Fraser 121 
Sharp v. Maxwell 3 ; . 484 
Sharp, Fairlie, & Co. v. Garden . 29, 322 
Shaw »v. Browne. . 483 
Shaw v. Dow & Dobie 253, 254, 255, 267 
Shaw v. Morrison : ‘ . 724 
Shaw v. Robertson 792 
Sheddan v. Gibson. : 168 
Shedden v, Shedden’s Trustees , ey: 
Shepherd v. Campbells, Fraser & Co.. 371 
Shepherd vy. Campbell, Robertson & Co. 129 
Sheppard’s Trustee v. Sheppard . 6s 
Sheriff v. Balmer | PA PR: 
Shiell v. Mossman 424, 711, 758, 759 
Shivas’ Trustee v. Shivas’ Trustees 57, 198 
Shortt v. Lascelles. , pO ILD 
Shotton, Malcolm & Oo. v. M‘Neill a 
; 615 


Sibbald (1764) 


liii 
PAGE 
Sibbald (1862) 445 
Sibbald v. Alvas 726 
Sibbald v. Fletcher . 805 
Sibbald v. Sibbald 196, 202, 563 
Sibbald v. Sinclair . 844 
Sidney v. Bailie . 597 
Sill v. Worswick 741 
Sim v. Clark 813 
Sim v. Gibb . 396 
Sim v. Grant . 148, 341 
Sim v. Yuile 279, 282, 711, 712 
Sime v. Balfour . . 44 
Simmonds v. Parminter & Barrow 391 
Simmons v. Rose ; 820 
Simpson v. Brown (1791) 595 
Simpson v. Brown (1888) 379, 757 
Simpson v. Fleming 211, 216 
Simpson v. Fogo ; . 431 
Simpson v, Jack 100, 185, 188, 189, 202 
Simpson v. Liddle . 794 
Simpson v. Taylor 2 ehish Ti 
Simpson v. White ie 48, 68, 69 
Simson v. White 139 
Simson’s Trustees v. Brown 95 
Sinclair v. Brown (1837) 595 
Sinclair v. Brown (1841) 595 
Sinclair v. Bruce . 629 
Sinclair v. Earl of Caithness 641, 642 
Sinclair v. Fraser 4 . 430 
Sinclair v. Gibson (1728) 585 
Sinclair v. Gibson (1729) 641 
Sinclair v. Johnstone . 236 
Sinclair & Co. v. Leith 423 
Sinclair v. Shaw . else 
Sinclair v. Sinclair (1685) 625, 626 
Sinclair v. Sinclair (1704) 330, 332 
Sinclair v. Sinclair (1726) Petey) 
Sinclair v. Sinclair (1734) 620, 635 
Sinclair v. Sinclair (1792), 
581, 612, 645, 646 
Sinclair v. Somerville : : 5. BR 
Sinclair v. Staples 45, 229, 231, 240, 607 
Sinclair v, Stark ; 2 ~ 595 
Sinclair v. Wilson & Maclellan 816, 819 
Sinclair & Doull v. Earl of Caithness & 
Innes. 641, 642, 646 
Sinclair’s Cr editors v. Sutherland 621 
Singer Manufacturing Co. v. Docherty 467 
Singer Manufacturing Co. v. Jessiman 728 
Skelbo’s Creditors 642 
Skene v. L. Carlowry . . 3839 
Skerret v. Oliver 303, 327 
Skirving v. Smellie ‘ . 83800 
Slater v. Henderson 816, 817, 820 
Sloss & Gemmel v. Sees loc 
Small v. Boyd 485 
Smart v. Ogilvy 5 bel 
Smeall v. Clark . 558, 652 
Smellie & Co. v. Norman cas 
Smellome S615 
Smeton & Hepburn v. Brand 344, 348 
Smith v. Baird . ot RH 
Smith v. Bank of Scotl: and Ay!) 
Smith v. Bell , : 96, 97 
Smith v. Beveridge 499, 507, 508 
Smith v, Cameron 16, 201 
Smith v. Christie : 701 
Smith v. Dalmellington Iron Co. 407 


liv INDEX OF CASES 


PAGE 
Smith v Drummond . 418, 414 
Smith v. Flowerdew . . 854, 759 
Smith v. Frier . : ee . 604 
Smith v. Gentle . Fe ‘ : ol 


Smith v. Grant & Leslie, 
789, 790, 802, 804, 805, 811, 813, 814 


Smith v. Hall ; . 286, 415 
Smith v. Harrison & Co.’ 8 Trustee 69, 71 
Smith v. Hepburn & Banuly. 5 . 634 
Smith v. Home . ; ; = eS 
Smith v. Little . ‘ F . 554 
Smith v. Mackintosh (1848) . 196, 205 
Smith v. M‘Intosh (1849) . 5 5 altshe) 
Smith v. Mapleback . . ‘ . 471 
Smith v. Matheson . ‘ : a 234 
Smith v. Earl of Moray OG eLOO 
Smith v. Nicholson . $ 721 
Smith v. Ninian 26, 227, 235 
Smith v. Ogle . : : : 718 
Smith v. Rogerson. ; . . 44 
Smith v. Selby é : : 5 EY 
Smith v. Smith (1871) : : 66 
Smith v. Smith (1880) ; 5 5 yal 
Smith v. Stuart . . ‘ ; . 606 


Smith v, Taylor, 
71, 767, 768, 799, 801, 813, 820 


Smith v, Waugh : : 707 
Smith v. Wilson : é 84, 114 
Smith v. Wood (1621) ; ; = 629 
Smith v. Wood (1892) : c a 
Smith & Campbell . : 95 


Smith & Kinnear v. Burns : 50; Bl, 53 
Smith & Son v. “Oe Spring, 

Owners of : , seeds 
Smith’s Executors . ; 54 
Smith’s Trustees v. Chalmers Bi, 521 
Smith’s Trustees v. Grant, 

62, 136, 160, 441, 443, 444, 445, 446, 
448, 449, 451, 452, 453, 747 
Smith Cunninghame v. Anstruther’s 


Trustees . é a wey 
Smollet’s Creditors v, Smollet : . 601 
Smyth v, Ninian 26, 227, 235 
Smyth v. Rogerson 44, 76 
Smyth v. Walker 281, 319, 662 
Snadon v. Stewart. : 773 
Snare v. Duff. 2) 82 
Snee & Co. v. Anderson’ sT Trustees o | liye 
Snodgrass v. Hare. : : 5 OM 
Somervel v. Herriot . ; ; » 228 
Somerville (1607) F : ‘ 5 fais 
Somerville (1625) : , : 5 Uae 
Somerville (1626) : 332 


Somerville v. Bontine, 612, 613, 667, 668 
Somerville v. Rowbotham . 303, 327 
Souper v. Smith’s Creditors 57, 82 
Southesk, Earl of, v. Marquis of 


Huntly : : . 626 
Southesk, Earl of, v. L. Powrie . . 620 
Southgate v. Montgomerie . : . 430 
Sowell v. Champion . : : OU 
Spalding v. Farquharson 48, 628 
Spalding v. Spalding’s Trustees . 67 
Spalding v. Valentine & Co. 291, 293, 798 
Speirs v. Speirs . : ; c 60 
Spence v. Bisset : 478, 720 
Spence v. Bruce . : . . 656 
Spence v. Mackenzie . : : 070 


PAGE 
Spence v. Morrison . , A 5 YAY 
Spencer’s Case. 2 : : Bas 
Spittle v. Scott . : . 228 
Sprot’s Trustees v. Mackenzie’s Tras- 
tees ; : : : . 657 
Spruel v. Crawford. : ool 
Spruil v. Duke of Douglas . c 5 Be 
Stafford v. M‘Laurin . 20, 531 
Stagg v. Elliott . > 9 - 396 
Stair, Earl of, v. Agnew 202, 570, 573 


Stalker v. Aiton, 
57, 75, 88, 85, 86, 87, 88, 123 
Standard Property Investment Co. ; 
Ltd. v. Dunblane aa Co., 


Ltd. 3 5 Y) 
Stanehill v. “Burd : : > Bil 
Stavert v. Caledonian a Co. . 5 OH 
Steel v. Smith . : . . 759 
Stenhouse v. Black . F ; <2,461 
Stenhouse v. Freen 614, 645 
Stephen v. Smith : : : . 166 
Stephenson v. Dobbins 363, 365 
Stephenson v. Dunlop ; : . 328 
Steuart v. Peddie , . 485 
Steuart v. Stables 313, 463, 465, 471 
Steven v. Craich x . 3850 
Steven v. M‘Dowall’s Trustees . als 
Stevens v. Campbell . 529, 535, 586, 542 
Stevenson v. Barclay . : : . 285 
Stevenson v. Chisholm : = fhlp 
Stevenson v. Cooper 313, 463, 465 
Stevenson v. Dawson . 7 a dsnllss 
Stevenson v. Donaldson . ; . 467 
Stevenson v. Grant 160, 241 
Stevenson v. Innes . : 332, 545 
Stevenson v. M‘Culloch . , . 464 
Stevenson v. M‘Laren s 5 . 447 
Stevenson v, Manson . ’ : LG 
Stevenson v. Paul 229, 240 
Stevenson v. Stewart . : 403 
Stewart v. Bell . 313, 463, 467 


Stewart v. Brown, 
35, 36, 235, 315, 331, 334, 545 


Stewart v. Campbell . : a ie 
Stewart v. Corshill’s Creditors ; . 635 
Stewart v. Dalgleish . ; : . 84 
Stewart v. Dunbar . A : AEEODO 
Stewart v. Ferguson 756, 759 
Stewart v. Forbes , i : SOY 
Stewart v. Fraser ‘ F 5 (KP 
Stewart v. Galloway, Earl of 553, 554 
Stewart v. Hay . : 288, 308 
Stewart v. Home : ‘ : . 503 
Stewart v. Hoome 3 - 520 
Stewart v. Keith Parochial Board 5 aes) 
Stewart v. Leslie 721, 724 
Stewart v. L. Lindores ; . 447, 448 
Stewart v. Lindsay (1809) . : 5 oil 
Stewart v. Lindsay (1811) . ; ODD 


Stewart v. Macbeth & Gray, 

202, 204, 209, 210 
Stewart v. Macdonald (1784), 

761, 794, 801, 808 
Stewart v. Macdonald (1860), 

820, 332, 333, 334 
Stewart v. M‘Ra (1831) : ESO 
Stewart v. M‘Ra (1834) 52, 519 
Stewart v. Murrays . : c - 620 


INDEX OF CASES 


Stewart v. North, 

231, 247, 248, 249, 257, 268, 269, 
Stewart v. Patrick : 
Stewart v. Ritchie 494, 495, 
Stewart v. Robertson . 

Stewart v. Rose 339, 340, 343, 472, 
Stewart v. Russell . 5 88), 
Stewart v. Stewart (1705), 

47, 161, 548, 601, 
Stewart v. Stewart (1751) ; 3 eol2s 
Stewart v. Stewart (1833) . : A 
Stewart v. Wand : . 461, 474, 
Stewart v. York Buildings Co. ; 
Stewart’s Creditors 
Stirling . : 
Stirling v. Aikenhead 236, 
Stirling v. Lady Auldbarr’s Tenants . 
Stirling v. Ballagan’s Creditors . 
Stirling v. Lang. : : : 
Stirling v. Nisbet 529, 530, 
Stirling v. Pearson & Robertson . : 
Stirling v. Tenants : 
Stiven v. Myer . ‘ 432, 
Stiven v. Reynolds & Co. 

89, 90, 181, 185, 

Stocks v. Miller . : : ; 
Stonehewer v. Inglis . 
Stormonth v. Anderson 
Stormonth v. Robertson, 

49, 89, 91, 92, 106, 123, 550, 564, 
Strachan v. Aberdeen, Town of . 558, 
Strachan v. Edzell’s Creditors . 
Strachan v. M‘Dougle 45, 81, 144, 172, 
Strachan v. Stoddart . ; 

Strachan v. Strachan . 
Strachan v. Whiteford 
Strain v. Strain . ; ; 
Strain v. Strain (1886) 728, 730, 
Strain v. Strain (1887) é : 
Straiton v. Bell . 641, 
Straiton v. Scott : 
Strang v. M‘Intosh 178, 
Strathmore v. Ewing . 
Strathmore, Earl of, v. Innes 684, 689, 
Strathmore, Earl of, ». Laing (1823) . 
Strathmore, Earl of, v. Laing (1826) . 
Streit v. Earl of Northesk . ; 
Strother v. Read 187, 
Stroyan v. Murray 47, 
Struan : : 
Struthers v. Dykes (1845), 

761, 770, 771, 806, 807, 822, 


Struthers v. Dykes (1847), 

THAD CHAN, 803, 806, 807, 814, 822, 823, 
Stuart ». Achanay 
Stuart v. Bruce . : 
Stuart v. Cowan & Co. 
Stuart v. Gedd 
Stuart v. Hay 
Stuart v. Marshall 
Stuart v. Miller . : 
Stuart v. Stuart . 47, 161, 548, 601, 
Stuart v. Stuart & Inglis 
Sturrock v. Welsh & Forbes, 

764, 766, 769, 792, 796, 797, 801, 
Summers v. Marianski 
Sutherland v. Duff. 
Sutherland, Earl of, v. Dunbar’. s 


374, 380, 392, ‘ 


PAGE 


270 
566 
500 


lv 
PAGE 
Sutherland v. Gunn, 
293, 298, 317, 409, 410, 411 
Sutie v. Ross 138 
Sutton v. Toomer : 380 
Swan »v. Bank of Scotland . 414 
Swan v. Burnett SunGG2 
Swanston v. Archibald ‘ 391, 392 
Swayne v. Fife Banking Co. (1822), 
66, 106, 448, 452, 671 
Swayne v. Fife Banking Co. (1835) 785, 787 
Swayne v. Fife Banking Co. oe 787 
Swinton 550 
Swinton v. Seton 484 
Swinton v. Swinton » 94 
Syme v. Anderson. 29, 220 
Syme v. Coldingknows 538, 545 
Syme v. Dalzell . 5 Kil 
Symington v. Campbell 2 581, 582 
Symington v. Symington (1874), 
133, 273, 555 
Symington v. Symington (1875), 
16, 20, 201, 213, 529, 531, 537 
Tait v. Gordon S12 SAS aio: 
Tait v. Johnston j . 3833 
Tait v. Kay : 681 
Tait v. Neilson . . 489 
Tait v. Payne 790, 809 
Tasker v. Mercer, 
685, 686, 696, 698, 700, 701, 703 
Tayler v. Scott . 748 
Taylor v. L. Braco 679, 680 
Taylor v. Davidson - 472 
Taylor v. Farrie . 178 
Taylor v. M‘Donald 279, 306, 319, 726 
Taylor v. M‘Dougall & Sons 800 
Taylor v. Macknight . ‘ 476, 482 
Taylor v. Malcolm . 280 
Taylor v. Rutherford, 
761, 762, 776, 798, 799, 803 
Taylor v. Taylors (1820) . 133, 273 
Taylor v. Taylor (1829) 5 ES 
Taylor v. Watson’s Creditors 550 
Taylor v. Williamson : 243 
Teinds Solicitor v. Budge . . 656 
Telfer v. Barrow & Cooper . 334, 411 
Telfer v. Maxton F . 626 
Telfer v. Muir . 699, 702 
Telford’s Executor v. Blackw ood, 
19, 108, 200 
Templeton v. Templeton 754, 755 
Templeton & Son v. M‘Kenna . 168 
Tenant v. Drumkilbo . 344 
Tennant v. Futhie 96 
Tennent v. Crawford . : 371 
Tennent’s Trustees v. Maxwell . . 478 
Tevendale v. Duncan . 728, 729, 730 
Thackray v. Blackett . : - 404 
Thain v. Moncrieff tau 
Thom v. Black . 689, 706 
Thom v. North British Bank 303, 754 
Thomson : . 733 
Thomson v, Barclay 466, 482 
Thomson v. Barrett LO 
Thomson v. Bell 380, 757 
Thomson v. Bousie 5, At! 
Thomson v. Boyd : : . 512 
Thomson v. Butter. ‘ F 53, 66 


lvi INDEX OF CASES 


PAGE 
Thomson v. Christie . 355, 361 
Thomson v. Cross i 396 
Thomson v. Douglas, Heron & Co. . 620 
Thomson v. Duncan . 5 2 230 
Thomson v. Edgar. : ; A PAs) 
Thomson v. Fullarton f : . 143 
Thomson v, Gavin 85, 36, 313 
Thomson v. Handyside . 322 


Thomson v. Kirkeudbright Magistrates 719 
Thomson v. Liddel & Co. 
294, 296, 297, 373, 388, 399, 752 


Thomson ¥. Macandrew . 37, 107 
Thomson v. Macdonell ‘ . 280, 292 
Thomson v. M‘Lachlan_.. : . 3898 
Thomson v. Murthill . ; F . 48 
Thomson v. Ogilvie . : ‘ ees 7. 
Thomson v. Philp (1616) . : » 28 
Thomson v. Philp (1867) . : 5 Ghai 
Thomson v. Robertson : F DG 
Thomson v. Scott i : , . 498 
Thomson v. Scoular . : : . 504 
Thomson v. Sharp. : . 20 
Thomson v. Simpson (1773) : . 133 
Thomson v. Simpson (1870) : 83 
Thomson v. Stewart 596, 631, 656, 661 
Thomson v. Wood . ; 426 
Thomson & Ainslie v. Simpson : . 223 
Thomson, Bonar, & Co. v. Johnstone, 
309, 388 
Thomson’s Creditors . , . 644 
Thomson, Still & Co. v. Galle a2 . 881 
Thorburn v, Cox ; . 22, 574 
Thorburn v. Starr De Wolf A 5 PAl®) 
Thorold v. Forrest & Sinclair 75, 79, 187 
Threapland v. Strachan. . 320, 321 
Tillieoultry v. L. Rollo. : . 3838 
Tod (1869)... iis ww esiy eas 
Tod (1885) . j : ; ; . 441 
Todv. M‘Nab_ . ; : : 5 yal 
Tod v. Maxwell . 403 
Tod v. Merchant Banking Co. of Lon- 
don ‘ 84, 85, 171, 173 
Tod v. Scott ; 5 lal 
Tod & Wright v, Wilson & M‘Lellan . 166 
Tod’s Trustees v. Wilson . : 5 ee 
Toft’s Creditors . 531, 543 
Topham, Davies, etc. v. Marshall . 539 
Torbet v. Borthwick . : . 294 
Torrance v. Murdoch . : 5 OG Ge 
Torrance v. Traill’s Trustees ; . 486 
Tosh v. Hunter . ‘ eel S9 
Touch v. Falkland Tenants k . 497 
Trail . ; 441 
Trappes v. Meredith . "46, 82, 129, 607 
Traquair, Countess, v. Cranston 464 
Traquair, Lady, v. Houatson 51 
Treasury Lords v. Keith Stewart’s 
Trustees . ; , aie 
Trent v. Earl of Lauderdale ; . 628 
Trons v. Laird of Pourie . ; 5 Ue 
Trotter v. Lundie ; : ; e556 
Trotter & Grant v. Dores . ; 386 


Troup v. Begg . : 375, 757 
Trowsdale’s Pr, v. Foreett. Ry. Co. 
29, 80, 81, 82, 118, 246, 347, 2503) 252, 
255, 271, 344, 466 
Trufort, Inre. ; 430, 431, 434 
Tuach v. M‘Kenzie . : - 91, 663 


Tullibardine, Earl of, v. Dalzell. = 562 
Tullis v. Whyte . . 365, 366, 506 
Tulloch v. Davidson . : ~ 821 


Tulloch v. De Eresby . : . . 485 
Tulloch’s Creditors 632, 648, 664 
Turnbull v. M‘Kie . ; . 873, 412 
Turnbull v. Oliver. é a Wh 
Turnbull’s Trustee v. Turnbulls . =. by) 
Turner v. Galway : : > . 42 


Turner v. Mitchell & Rae, 

127, 358, 365, 366, 487 
Turner v. Nicolson . O27 OL 
Turner v. Ross 714, 721, fs 
Turner v. Scott . 
Tweeddale’s Trustees, Marquis ‘of, v. 


Earl of Haddington : : 5 ls} 
Tweedie v. Beattie . : : . 497 
Tweedie v. Din . : ‘ ; me a(t) 
Tyson v. Cunninghame . : . 588 


Union Bank v. National Bank, 
60, 151, 172, 565, 635 


Urquhart v. Bank of Scotland 375, 376 
Urquhart v. Douglas . : a «he 
Urquhart » Grigor. : 0 tell 
Urquhart v. M‘Leod’s Trustee . 5 OR 
Valentine v. Grangemouth Coal Co. 
228, 231 
Vallance v. Forbes. : 5 - ofl 
Vallentine v. Reid : . 3843 
Veitch v. Finlay & Wilson . i . 229 
Veitch v. Pallat. : : 5 lit 
Veitch v. Young : 68, 69 
Vincent v. Chalmers & Co.’s Tr. 
210, 238, 239 
Waddell v. Lawrie. ; : -  1aeul 
Waddell v. Russell. : , . 702 
Waddell v. Waddell . : : . 103 
Wades v. Wade . , ; : . 629 
Waldie v. Ancrum. : ; . 656 
Waldie & Pringle : ; 3 . 584 
Walker v. Bryce . 457, 724, 728 
Walker v. Charles. 473, 779 
Walker v. E. of Eglintoun's s Tutors .° 332 
Walker v. Forrester . . 662 
Walker v. Hunter. - . 548, 546 
Walker v. Irwin. E 352 
Walker v. Macpherson & Forrester 662, 666 
Walker v. Phin . : : elie 
Walker & Johnstone v. F orbes : . 895 
Wallace v. Barclay. : : . 620 
Wallace v. Campbell . ; . 644, 646 
Wallace v. Donald. : : OLS 
Wallace v. Harvey . : - 619, 635 
Wallace v. Hume ; . 334 


Wallace v. Plock & Logan, 
297, 378, 399, 752 


Wallace v. Robertson’s Creditors TSS 
Wallace v. Scot . : 137, 139 
Wallace & Brown v Robinson, Flem- 

ing & Co. 380 
Wallace, Hamilton & Co. v. - Campbell, 


79, 141 

Wallace-Dunlop’s Creditors v. Brown 
& Collinson : 665, 666 
Wall’s Trustees v. Drynan . 248, 249 


INDEX OF CASES 


PAGE 
Wallwood v. Seton . ; : . 596 
Walmsley v. Milne. ; eco 
Walsh v. M‘Intosh’s Creditors F . 595 
Wamphray : 5 . 683 


Wanzer Limited, Zn re, 
191, 192, 193, 745, 751 


Warden v. Berry : : . 196 
Warden v. British Linen Co. ‘ ese 
Wardlaw v. Mitchell . , P . 472 
Wardrop v. Fairholm & Arbuthnot 44, 81 
Wardrop v. Potter. : : 2 Ole 
Watkins v. Wilkie . ; ; . 139 
Watson. . : ; . 584 
Watson v. Adams : : : noo 
Watson v. Baillie : ‘ ; . 664 
Watson v. Bruce ; ; S” Bt 
Watson v. Duncan (1879) . y ZS 
Watson v. Duncan (1896) . : ye eypl 
Watson v. Fleming . . 635 
Watson v. Gardner 718, 791, 792, 802 
Watson v. Earl of Lithgow : 5 OS9 
Watson v. M‘Culloch . : : 5 aE 
Watson v.: Macdonald ee OOl 
Watson v. Marshall 560, 561, 581 


Watson v. Merrilees . ; : . 754 
Watson v. Reid . ; j 345, 504 
Watson v. Singer Manufacturing Co.. 467 
Watson v. Wilson, 

61, 62, 64, 604, 605, 667, 668 


Watt v. Adamson & Shaw . 816, 817 
Watt v. Ligertwood . A . 793, 794 
Watt v. Tawse . : : : 77 


Watt v. Thomson 793, 794, 808, 
Watt’s Trustees v. Pinkney 5 UR BCE 
Watts v. Barbour 292, 317, 409, 410 
Wauchope v. Gall. : : . 467 
Wauchope v. Goldie . 613, 634 
Waugh v. Jamieson 497, 512 
Waygood & Co. v. Bennie . 430, 482 
Weatherly v. Turnbull , ; eles 


809, 810 


Webster v. Donaldson 163, 515 
Wedderburn v. Colville . 604, 607 
Wedderburn v. Hay . : ; . 352 
Wedderburn v. Mann ; ; rset 
Wedgwood v. Catto DOO ROO 
Weir v. Deuchar » 5295530 
Weir v. Falconer ; 5 : 2 
Weir v. Lord Advocate ; OS 
Weir v. Otto . , 20, 5381, 554 
Welch’s Executors v. “Edinbur gh Life 
Assurance Co. ‘ ; eas 
Wells v. Proudfoot 474, 481, 777 
Welsh v. M‘Veachs . ; = 823: 
Wemyss, Earl of, v. Hewat : . 487 
Wemyss, Earl of, v. May & Applecorse, 
135, 228, 451 
West-Nisbet v. Moriston 96, 98 
Weston v. Falconer . ; : 739 
Wheatcroft v. Hawthorns & Co. 2 14 


Wheeler & Wilson Co. v. M‘ Ritchie . 467 
Whish (Black’s Trustee) v. Scott 519, 633 
White v. Ballantine 212, 572, 573 
White v. Briggs 252, 253, 745 


White v. Brown. : ; é . 137 
White v. Christie ; : . 169, 489 
White v. Maxwell i ; ; LOG 
White v. Robertson 719, 720 


Wilts o Simpeot «os «728 


lv 
PAGE 
White v. Spottiswoode : : . 249 
White v. Steel . : . 294 
White’s Trustees v. White (1896) ost 
White’s Trustees v. Whyte (1877) 94, 95 
Whitehaven & Furness Ry. Co. ». 
M‘Fadyen : ; . 389, 300 
Whitehead v. Thompson : ; . 430 
Whitson . : : : . 444 
Whittall v. Christie B16 52259 
Whittinghame v. Spence . ‘ 5 eal 
Whyte v. Watson. 5 : onl) div 
Wick Election . : : 5 . 331 
Wiffen v. Roberts. ; : : 3/2 
Wight v. Dewar. ‘ . 807, 388 
Wight v. Forman ; : . 842, 343 
Wight v. Niblie . ‘ é ‘ . 684 
Wight v. Wight. 35, 133, 226, 231, 242 
Wight’s Trustees v. Allan . 92, 174 
Wight’s Trustees v, Jamieson. » 821 
Wightman v. Seton . 4 - . 140 


Wightman v. Wilson, 
26, 227, 228, 229, 243 


Wilkie v, Cathcart . ; . 432, 443 
Wilkie v. Dunlop & Co... . 295, 396 
Wilkie v. Flowerdew . 582, 587, 588, 595 
Wilkie v. Tweedale . : ; 22, 534 
Wilkie v. Yeaman ‘i 311 
Wilkie’s Trustees v. Wight’ s Trustees, 
94, 95 
Will v. Elder’s Trustees 663, 664 
Will v. Urquhart 3 ; : CAL 
Williams v. Jones ‘ 431 
Williams v. Royal College of Veterinary 
Surgeons x ay 
Williamson v. M‘ ‘Lachlan 279, 280, 291, 292 
Williamson v. Williamson . : 5 BPAY 
Willison v. Dewar 5 F j . 450 
Willock v. ae ee 621, 628 
Wilson (1751) . : : ; 581 
Wilson, Petr. (1891) . = dbeal 


Wilson v. Alexander 281, 758, 767, 770, 
771, 790, re 796, 802, 804 


Wilson v, Burnton 431 
Wilson v. Carrick F ; : 5S 
Wilson v. Drumlanrig ; : iupel4 
Wilson v. Dysart Magistrates > . 591, 603 
Wilson v. Ewing, May & Co. . 309, 388 
Wilson v. Falconer. ; : . 602 
Wilson v. Fraser 493, 494, 497, 504, 513 
Wilson v. Gloag . ae 107, 200 
Wilson v. Hart . : : 375 
Wilson v. Home . : 5 : 578, 664 
Wilson v. Kymer d . , » Li 
Wilson v. Lindsay. : : . 731 
Wilson v. M‘Kay : : : . 823 
Wilson v. M‘Kellar  . , ; . 3858 


Wilson v. Mackie, 
87, 107, 200, 201, 262, 294, 773, 774 
Wilson v. M‘Vicar . 57, 58, 59, 606 


Wilson v. Mitchells. : : 5 ih 
Wilson v. Murray : : : . 664 
Wilson v. Pattie ‘ : : 4. BBY 
Wilson v. Robertson . 4 434, 436 
Wilson v. Russell : ; me G4. 
Wilson v. Sellars 3 661 
Wilson v. Smart 54, 61, 62, 68, 69 
Wilson v. Spankie . . 469 


Wilson v. Stronach 304, 383, 718, 759, 791 


lvili INDEX OF CASES 


Wilson v. Taylor 
Wilson v. Thomson 
Wilson v. Warrock . : ; 5 
Wilson v. Webster . ; OLS: 
Wilson v. Wilson ; ‘ a PS). 
Wilson & Co. . ‘ 2 234; 
Wilson & Co. v. Snody 5 
Wilson & Logan v. Penman 
Wilson & M‘Lellan v. Fleming, 
135, 160, 
Wilson & Philips ; 
inter borers Buckley & Co. v. 
Wright . : 
Winton, ‘Tarl of : 
Winton’s Creditors, Countess of. 
Wishart . 5 é 
Wishart v. Earl of Northesk . 48, 
Witham v. White : 
Wolthekker v. Northern Agricultural 
CO (6251685 M6iy MiSs nlianToos 
Wood v. Cranston & Elliot . 180, 181, 
Wood v. Fullarton . 801, 813, 814, 
Wood v. Hutchinson . : we Od05 
Wood v. Scott (1830) . ; ‘ : 
Wood »v. Scott (1833) . . 633, 667, 
Wood v, Stuart . ; i é : 
Woodward v. Wilson . 
Wordie v. M‘Donald . 
Worrall v. M‘Dowal : ‘ A 
Wotherspoon v, Bell . ; ole, 
Wotherspoon ». Connolly . 484, 435, 
Wright : . . 3829, 
Wright v. Anderson 


Wright v. Karl of Annandale 597, 17, 698, 


Wright v. Clark. é 
Wright v. Crawford . ‘ : 399; 
Wright v. L. Cunninghame : 
Wright v. Denham . : Bel, 
Wright v. Gammell, 

688, 689, 690, 692, 693, 
Wright v. Harley : ; 
Wright v Kemp . : . 466, 
Wright v. M‘Gregor : : 
Wright v. Morgan. : . 461, 


Wright v. Murray 

Wright v. Niblie 

Wright v. O’Henly 

Wright v. Taylor 2 

Wright v. Thomson & Archibald, 
159, 221, 

Wright v. Wightman . ; 

Wright’ s Trustees v. M‘Laren - 

Writers to the Signet v. Graham 300, 


PAGE 
448 
312 

51 
621 
712 
239 
822 
562 


451 
330 


822 
334 
104 
568 
628 
472 


787 
182 
820 
667 
633 
668 


692 
823 
721 


234 
475 
418 
301 


PAGE 

Wyld & Co. v. Richardson . 4 . 487 

Wylie v. Duncan 4 3 . 68, 620 

Wylie v. Forrester . 167 
Wylie v. Heritable Securities Invest- 

ment Association . . 163, 462, 515 


Wylie v. Smith & Hamilton, 
19, 531, 560, 564 


Wyllie v. Lawson : : 424 
Wyness v. Thomson’s Trustees . 3 lle, 
Wyper v. Carr & Co. . j : . 256 


Wyper v. Harveys, 
105, 129, 144, 146, 147, 149, 181, 185 


Yates v. Hoppe . 2 ° ; . 144 
Yeaman v. Trotter. : ; . 382 
Yeaman v. Yeaman . a URS) 
Yester, Lord, v. Laird Innerwick 128, 619 
York Building Co. v. Garden. 5» tl 


York Buildings Co, Creditors, 
580, 581, 588, 589 
York Buildings Co. Creditors v. Camp- 


bell 661 
York Building Co. Creditors ». 

Fordyce . 619 
York Building Co. Creditors v. Threip- 

land : 619 
Young : ; ° 719 
Young v. Amold : 247, 269 
Young v. Aktiebolaget Ofverums 

Bruk : - 110, 113, 123, 259 
Young v. Barclay 65 
Young v. Buchanan 289, 308, 393, 395, 708 
Young v. Buckel : 433, 743 
Young v. Kirk . 5 ; : a Ale 
Young v. Leven . ; : - 763, 774 
Young v. Livingston . 332 
Young v. Ramage. “61, 64, 120, 747 
Young v. Scott . , 778 
Young v. Thomson . : : 657, 659 
Young v. Welsh. ‘ . 166, 483, 485 
Young’s Trustees v. Adam . 521 
Young’s Trustees v. Hill’s Trustees 

(18938, m.7.) . 508 
Yuille v. Lawrie & Douglas 165, 489, 507 
Yuille v Richardson . é - 402 
Yule v. Alexander . 39, 38, 295, 307 
Zinzian v. Kinloch : : - 331 
Zuill v. Buchanan : : - 461 
Zuillv. M‘Murchy . . 295, 296, 298 
——(M. 778) . : é é 7) 1385 
— 1665 . : : : ; . 584 


— 1672 . : ; ; : - 468 


ES a 


INTRODUCTION 


“ DILIGENCE,” says Professor Menzies,’ “is the legal procedure by which 
a creditor strives to obtain performance of his debtor’s obligation.” 
While this is perhaps as good a concise definition as can be given of a 
subject embracing so many and widely differing forms of procedure, it is 
somewhat too vague for practical purposes, and indeed includes not only 
what is commonly known as diligence but also all petitory actions. 
Diligence may be more accurately defined as the legal procedure by 
which a creditor attaches the property or person of his debtor, with the 
object of forcing him either (1) to appear in Court to answer an action 
at the creditor’s instance, or (2) to find security for implement of the 
judgment which may be pronounced against him in such an action, or 
(3) to implement a judgment already pronounced. ‘To the first of these 
classes belong arrestment to found jurisdiction, fugw warrants, and the 
now obsolete border warrants: to the second belong arrestment on the 
dependence or in security, inhibition, sequestration for rent in security, 
and adjudication in security: while the third includes arrestment in 
execution, personal poinding, poinding of the ground, maills and duties, 
sequestration for rent due, adjudication for debt, civil imprisonment, 
and that extension of diligence called summary diligence. 

The origin of the term diligence is, notwithstanding much learned 
research and speculation, still doubtful. Lord Stair says that the 
precepts, writs, executorials, and compulsitors, sanctioned by law to aid 
the creditor in recovering his debt, “are called diligences, because they 
excuse the users thereof from negligence, whereby posterior diligences 
being exactly followed, are preferable to prior diligences being neglected, 
vigilantibus non dormientibus jura subveniunt, which is founded upon 
that great interest to hasten pleas to an end. They are also called 
diligences, because though the effect do not follow, yet the user thereof 
hath endeavoured what he could, and so is held as in the same case 
as if he had obtained the command of the precept. These precepts are 
called executorials before executions be thereupon; but they are only 
called diligences when they are executed in due time.” ° 

Mr. Ross in his Lectures characterises Stair’s view as merely “an 


1 Lect. p. 285. 2A As 
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ingenious conjecture founded upon the common acceptation of the word 
‘diligence; ” and proposes to find the true origin in the still subsisting 
French law-term “ diligence,” meaning a suit.1_ The probability is that 
both the learned authors are right. Owing to the intimate connection 
which subsisted between this country and France, the influence of 
French customs can clearly be traced in the forms of judicial and 
executorial procedure used in this country. While the term therefore 
probably had its origin in the word diligentia as used in Roman law, it 
would like so much else of our legal phraseology reach us through the 
French. 

Mr. Montgomerie Bell’s view seems worthy of acceptance, that 
the word as used both here and in France owes its origin to the 
Latin word diligentia in the sense of eagerness or earnestness. The 
determination of the creditor to obtain fulfilment of his obligation may 
well lead to the steps used by him for that purpose receiving the name 
of diligence.” Following also the French practice, the writs when issued 
were called “executorials,’ when executed “diligence.” The term 
“diligence” has now a wider signification, and includes the warrants 
for execution although no execution has passed thereon. 

The brief sketch of the history of diligence here given deals only 
with its general history and development. The history and progress 
of each special branch is treated under that branch. No attempt has 
been made to compare the Scotch system with similar processes in other 
countries unless this was necessary to elucidate the history of the Scotch 
procedure. 

To seize a debtor’s moveable property is unquestionably the 
readiest means of obtaining payment of the debt and it is therefore 
only natural that we should find some form of seizure of moveables to 
be the earliest diligence. It was also to be expected that in the earliest 
times of this country’s history, when the right to take was too often 
commensurate with the power to hold, such seizure would be limited to 
the “landed estate.” Accordingly we find at a very remote period in 
the history of Scotland that superiors and proprietors of land asserted 
and exercised a right to attach their vassals’ and tenants’ goods for 
recovery of their maills and duties. The vassal or tenant who failed to 
pay his reddendo might by the terms of his grant have been evicted, 
but the superior would prefer to retain his vassal and seize his effects 
in payment of past due arrears. This he could do without any warrant, 
or what in fact amounted to the same thing with only the warrant of 
his own barony Court. The theory was that the moveables were only 
accessories of the ground and that consequently they might be carried 
off by the superior, who had only given out the land on a condition 
which the vassal had failed to fulfil, or by the proprietor in virtue of 
his right of ownership in the land—a theory borne out by the fact that 

1 1. 234; 2 Bell’s Lect. 1, 524, 3 Craig, p. 126. 
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the right of seizure was not limited to the vassal’s own property, but 
extended to all moveables found on the lands whether belonging to the 
vassal, to his tenants, or even to strangers. 

This seizure, practically always made brevi manu, had come to be 
known as distressing or poinding. Creditors of the superior or 
proprietor whose debts were secured over the land claimed and exer- 
cised the same right and this eventually developed into the diligence 
now known as poinding of the ground. Poinding of the ground is 
undoubtedly the lineal descendant and only survivor of the old method 
of brevt manu seizure. But in its earliest stage the goods were seized 
not to be applied in extinction of the debt, but as a pledge in order to 
force or distress the debtor into payment or performance of what he was 
due. The goods seized were kept in a place called a “ pound,” and the 
placing of them there was called “pounding.” This gave rise to the 
term “ poinding,” which is to be found used in the sense in which it is 
now known about the middle of the fifteenth century. 

Seizure of moveables in satisfaction of debt must certainly have 
been in use from the very earliest times, but partly from this very 
obviousness and partly also from the fact that the efforts of the law 
were at first directed as much to the suppression as the regulation of 
such brevi manu procedure, it makes but little figure in what remains 
of our older law. 

Very soon ordinary creditors claimed to exercise the same right of 
poinding brevi manu their debtor’s goods in order to ensure that he would 
attend in Court and find caution for performance. But the illegality of 
the practice was declared by a series of statutes,‘ except in the case of a 
burgess poinding the goods of a stranger.” Thus we find from the Leges 
Burgorum, which were certainly codified as early as the reign of Henry 
III. and must have been in use from a very much earlier period, that 
burgesses had been in the habit of seizing (poinding) the goods or 
person of any one against whom they had a claim and detaining them 
until the debtor either appeared in the Burgh Court to answer their 
claim, or found caution for his appearance; and it was accordingly pro- 
vided that the goods of fellow-burgesses could not be seized without 
leave of the burgh grieve, nor the persons of burgesses of another burgh, 
unless their provost denied justice; but upland (landward) men or their 
goods might be poinded at will until they appeared or gave caution. 
That this was a mere attachment to force the defender to admit the 
jurisdiction is evident, as no power was given to the poinder to sell the 
poind,* but he might allow a poinded horse, cow or other animal to die 
of hunger, retaining its forehead and tail as evidence that it had died 


1 Robt. I.¢ 7; Robt. III. c. 12; Reg. 3 Thomson’s Acts, 1. 333; see also the 
Majest. bk. 4, cap. 2. Quoniam Attachiamenta, p. 647. 
4 Poind or pound at that time meant 


2 Leges Burgorum, ©. 3, ¢. 4. a pledge. 
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and not been sold. Doubtless having once got the defender into Court 
care would be taken that he should not depart until the decree had been 
satisfied. This law was probably in force in all trading burghs in Great 
Britain. As early as the time of Edward the Confessor it was a well- 
recognised custom with a definite procedure in the city of London. 
And strange though it may seem to us, accustomed to the diatribes of 
English lawyers on our so-called barbarous system of arrestment to 
found jurisdiction, this very same rule may still be applied not by 
Scotsmen to Englishmen or foreigners, but by Londoners or men of 
Bristol, Exeter, or Lancaster to all other Englishmen,’ and that under 
the sanction of the House of Lords.’ 

The diligence of distress was thus generally established throughout 
Scotland by superiors and proprietors and their heritable creditors, breve 
manu, by ordinary creditors under the authority of the Court, in both 
cases the object being to ensure the attendance of the debtor at Court 
and to give security for performance. After decree was obtained the 
goods, but in this case always under the authority of the Court, were 
again distressed or pledged until performance of the decree. 

The writ in virtue of which the distress or poinding was executed 
was called the breve de debitis or brieve of distress for debts. It was 
issued from Chancery and was directed to Sheriffs and other judges. 
It empowered the Sheriff to determine the dispute between the parties 
and to enforce obedience to his decree by execution of the moveables, 
gave him a power of sale, and failing a sale authorised him to apprise 
and deliver them to the creditor. A distress was made to force the 
defender to appear and answer. This afforded caution judicio siste. 
When the cause was concluded the debtor was condemned to pay the 
debt within fifteen days, after which execution could proceed against 
the poinded effects or against the debtor or his cautioner. 

As appears from a statute of Alexander ITI.? the brieve authorised 
the attachment not only of the debtor’s goods but those of his tenants, 
and in practice this was extended not only to attachment by heritable 
creditors but also by personal creditors. By a statute of James III. 
the liability of the tenant’s moveables to diligence for the landlord’s 
debts was limited to the rents due by them.‘ 

In course of time poinding ceased to be used as a diligence in 
security. The sheriffs grew tired of executing the poinding personally 
and the ministerial part of their duty fell into the hands of messengers 


or sheriff-officers, “sheriffs in that part.”° The brieves were super- 


1 Brandon on Foreign Attachment, p. 
1 et seq. 

2 Mayor of London v. London Joint 
Stock Bank, 1881, L. R. 6 App. Ca. 393. 
It is said that the Mayor’s Court of Lon- 
don has ceased to exercise its power of 


attachment since this decision but the 
power still remains. Glynn and Jackson 
on Mayor’s Court Practice, p. 7. 

#"Cap. 24; 

4 1469, « 36. 

5 1503, « 66. 
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seded by special writs of execution—letters under the Signet or precepts 
from the inferior judges.’ These remained until the present procedure 
instituted by the Personal Diligence Act 1838. 

Arrestment as a diligence for the attachment of moveable estate was 
of much later date than poinding and is really a branch of that 
diligence. Poinding as has already been seen was at first employed 
to ensure the appearance of the defender and to secure his obligation. 
When a clear separation came to be made between diligence in security 
and diligence in execution, poinding as a diligence in security became 
known as an attachment or arrestment for compelling the defender’s 
appearance in Court and obedience to the judgment. This gave rise to 
what is now known as arrestment in security or arrestment on the 
dependence. 

Arrestinent in execution arose at a much later period. Originally 
poinding was applicable not only to moveables in the debtor’s possession 
but to his moveables in the hands of a third party or debts due to 
him. When the old method of attaching moveables by brieve of distress 
ceased, letters of arrestment, a procedure evidently borrowed from France, 
were issued prohibiting the debtor from making away with the goods 
arrested. The executive part of diligence having been entrusted to 
messengers, arrestments were executed by them, but they had not the 
judicial power of the Sheriff to poind and levy the debts. Thus 
the distinction between poinding and arrestment became well defined, 
the former being used to attach only corporeal moveables, the latter to 
attach debts or corporeal moveables in the hands of a third party.” 

The liability of heritable property to attachment for debt arose at a 
much later period than in the case of moveables.) When execu- 
tion against land was first used in Scotland is quite uncertain. All 
that is known is that in the beginning of the thirteenth century 
diligence against land was in full operation,—Scotland being in this 
respect nearly a century ahead of the sister country, in which the 
writ of elegit—the first writ for attaching land—was introduced only 
in the end of that century. The 24th chapter of the Statutes of 
Alexander II.—who began to reign in 1214—provides that in 
executing the decree under a brieve of distress—the original writ 
in actions for debt—moveables were first to be distrained, and 
failing such the Sheriff was to intimate to the debtor that he 
must sell as much of his land as satisfy the debt within fifteen 
days (the immemorial days of charge), and on his failure to do so the 
Sheriff was himself to sell the debtor’s lands or failing a sale to transfer 
them to the creditor.? What form the proceedings took is not known, 
but as the sale was to be carried out by “the Sheriff and the King’s 


1 1535, c. 9; 1540, c. 72; 1649,¢ 7; 2 For history see Ross’ Lect. 1. 448. 
1661, c. 29. For history see Ross’ Lect. 3 Ersk, 2. 12. 2. 
1, 384. 
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servants” the procedure would probably be left very much to their dis- 
cretion and would be summary in its nature. By the Act 2 Robert I. 
c. 19 afterwards referred to, and which it will be noticed was limited in 
its range, it was provided that in the event of poinding and imprisonment 
for three months not producing sufficient to satisfy the decree or if the 
debtor could not be apprehended the Sheriff of the bounds where the 
debtor’s lands or cattle were found should deliver the same “ under ane 
reasonable extent” to the creditor. 

During the next century so far as is known no change in the mode 
of execution took place, save that the process was by an Act of James 
II. extended to “cursed (excommunicated) persons” who had fled from 
letters of caption. Up to this point the sale of the lands or their trans- 
ference to the creditor had been irredeemable, but by an Act passed in 
1469? the peculiar qualities which belong to and distinguish our modern 
adjudication were introduced. By that Act on production of the King’s 
letters—probably a brieve from Chancery—the Sheriff was, failing other 
means of realising the decree, to sell the debtor’s lands for that purpose 
or failing sale within a reasonable time (six months), to apprise, with 
the assistance of a jury, a part of the lands equal to the amount of the 
debt and expenses and transfer it to the creditor. The debtor's 
superior was also by an important provision required to enter the 
purchaser or creditor: and whether sold or transferred the lands were 
redeemable by the debtor within seven years on payment of the debt and 
expenses. Poinding had now come to refer solely to diligence against the 
moveable estate and apprising to diligence against the heritable estate. 

As the civilisation of the country advanced and apprisings became 
more common, the sheriffs, who were not then chosen from the ranks of 
lawyers but from the noblemen or greater lairds of each county, found 
the duties imposed on them too burdensome and delegated them to 
messengers-at-arms, described, in the familiar phrase, as “ sheriffs in that 
part.” In their hands the procedure laid down by statute was shorn of 
most of the safeguards so precisely laid down in the debtor’s interest. 
The sale was dispensed with and the diligence became a mere process for 
transferring the debtor’s estate to the creditor. The right of reversion 
could not, it is true, be taken away, but this was of little use, as however 
great the rents of the apprised lands might be they were held in law 
only to extinguish each term’s interest of the debt. 

This last anomaly was the first to be removed by the Act 1621, c. 
6 and 7, which required apprisers in possession to account for the rents 
of the lands possessed and to attribute any surplus over the actual 
interest on their claim towards wiping out the principal. The first 
appriser was now in as good a position as possible, but what was the 
lot of the other creditors? The debtor had’no moveables which could 


1 Cap. 36. 


INTRODUCTION | 


be attached, and the first appriser even by an hour had entire control 
of the heritage, and unless his debt, principal, interest and expenses, was 
cleared off before the expiry of seven years it became his irredeemably. 
Such a position was conspicuously open to fraud and collusion between 
the debtor and some favoured creditor, and to avoid it the Act 1661, c. 
62 was passed. By this statute the debtor might apply to the Court of 
Session to have the apprising restricted to so much of the lands as was 
sufficient to pay the interest of the debt, and what was of even more 
importance all creditors leading apprisings within year and day of the 
first effectual were declared to rank pari passu. 

By the Act 1672, ¢. 19, passed on the initiative of Lord Stair, an 
attempt was made to consolidate the law on this branch of diligence, 
and although the new feature—special adjudication—introduced proved 
abortive, and was practically abolished by the Lands Transference Act of 
1847 and the Titles to Land Act of 1868, yet the remainder of the Act 
regulating general adjudication is to this day the leading enactment on 
the subject. It transformed the apprising by messengers into an adjudica- 
tion competent only in the Supreme Court. It also provided a some- 


| what elaborate machinery whereby with the debtor’s concurrence as much 


lands as on a fair valuation was equal to the creditor’s claim and one- 
fifth part more should be transferred to the creditor in satisfaction of his 
debt with a right of redemption to the debtor for five years only. Finally, 
should the debtor prove contumacious and refuse to take advantage of 
the boon proffered him, the creditor could avail himself of the alterna- 
tive of a general adjudication, by which the whole lands of the debtor 
without any valuation or apprising were to be adjudged to the creditor 
in satisfaction of his debt, principal, interest and penalty, but with a 
right of redemption to the debtor for ten years. The two conclusions, 
first for special then for general adjudication, were concluded for alterna- 
tively in the one summons. Although according to Professor. Bell not 
more than two or three special adjudications had occurred in the past 
century and a half, the conclusions of the summons were always 
alternative, first for special then for general adjudication, and this 
continued until 1847 when the Transference of Lands Act brought 
adjudication into its present form. 

Inhibition in its effects occupies the same position to adjudication 
that arrestment does to furthcoming. Inhibition and arrestment are pro- 
hibitory diligences and it is only by the subsequent adjudication in the 
one case, and furthcoming in the other, that a title to the subjects 
affected by the diligence is acquired. Inhibition does not appear to 
have been known, or at all events to have been in general use, prior 
to 1469 when the new form of apprising was introduced. It arose 
out of the practice which prevailed of the creditor receiving in security 
of his debt a hypothec over the whole of the debtor’s property, heritable 
and moveable, and thus inhibition originally affected both heritage and 
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moveables. To make this hypothec effectual application was made to 
the Court for a writ inhibiting the debtor from making away with his 
property. The ecclesiastical Courts had been accustomed from very 
early times to issue a writ of inhibition for the purpose of inhibiting 
or preventing the temporal judge from usurping their jurisdiction. 
Thereafter the bishops had issued similar writs to prevent the pro- 
prietors carrying off the corn till the churchmen had drawn their teind. 
It was therefore to be expected, as was the case, that when application 
was made to the ecclesiastical Courts by creditors who desired to secure 
their hypothec over their debtor’s lands or goods, that the form of in- 
hibition with which the Courts were familiar would be used. Inhibition 
soon ceased to apply to moveable property, and the practice of giving a 
conventional hypothec also ceased. The writ of inhibition was, however, 
retained, and creditors continued to apply for it, alleging that their debtor 
was vergens ad inopiam or in meditatione fuge ; and ultimately it came 
to be granted on debts liquid or illiquid, constituted or unconstituted.’ 
And as early as the middle of the sixteenth century the use of in- 
hibition had become so common that the process of loosing inhibition had 
been judicially recognised and regulated. Unlike apprisings, inhibition 
being the creation not of statute but custom, no fixed form of execution 
was in use, but by common consent the form of publication applicable 
to the cognate process of interdiction was adopted and remained in use 
until the great reforms in judicial procedure in the middle of the present 
century. The first statutory recognition of inhibition was in 1581? 
when Parliament established the Register of Inhibitions as part of our 
great system of registration of writs affecting lands. The changes 
which have been made in the execution of this diligence against the 
debtor and its publication to the leges are fully dealt with under 
“ Inhibition.” 

Last of all was recognised the right of a creditor to enforce pay- 
ment of an ordinary civil debt by the imprisonment of lis debtor. Until 
the time of Robert the Bruce incarceration for civil debts was unknown.® 
Then by a statute usually cited as 2 Robert I.c. 19 a limited power of im- 
prisonment was given within the jurisdiction of royal burghs. The statute 
in question is almost an exact copy of the famous Statute Merchant of 
Bruce’s great opponent Edward I, and like it professes to have been 
passed solely for the encouragement of traders, and was thus limited 
in its operation to debts due to merchants. The authenticity of the Act, 
and its relation to the custom of imprisonment for debt enforced in our 
royal burghs, are both the subject of dispute. Mackenzie, Kames,® and 
Ross ° recognise its authenticity, while Bell’ classes it along with the 
Regiam Majestatem as “one of those spurious laws which are to be 

1 For history, see Ross’ Lect. 1. 459. = Oban le 077, 
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rejected from the genuine collection of Scottish statutes.” Be that as 
it may it is at least certain that at or about the time supposed a 
similar procedure was in vogue in some if not all royal burghs. Under 
it (contrary to the wording of the statute), the practice was first to 
search for any moveables and apply these pro tanto in extinguishing 
the debt, and if none were found or they were insufficient in value then 
to seize the person of the debtor. Its operation was properly confined 
to liquid debts due by residents in the burgh subject to the magistrate’s 
jurisdiction. The warrant called the Act of Warding, could only be 
issued after the grounds—bond bill, etc.—had been registered in the 
burgh books, and the debtor had to be duly charged to make payment 
before poinding or imprisonment was resorted to. 

Ere long imprisonment was extended to debtors in obligations ad 
facta prestanda. But as a general diligence available to any creditor 
against any debtor it came at a late stage in the history of Scotland. 
The liberty of the subject was most jealously guarded. For this tardy 
appearance of imprisonment as a compulsitor for payment of debt many 
reasons have been assigned; but it may safely be affirmed that its 
late appearance in our history was due not to enlightened views of the 
sanctity of personal freedom but to the favour extended to the feudal 
relationship. The services of the vassal were in the first place due to 
his overlord and an interference with the liberty of the vassal would 
deprive the superior of the only reddendo for his land. To this may be 
added that each barony had its own Court whose fines and fees formed 
no inconsiderable proportion of the baron’s income, and that each baron 
claimed and if he were strong enough enforced the right of exclusive 
jurisdiction over his own vassals—a claim which under the form of 
repledging survived down to comparatively recent times. The incon- 
venience however of this system began to be felt as soon as the country 
settled down after the War of Independence, and for a solution of the 
difficulty men naturally turned to the Church, the great civilising 
agency of the Middle Ages. 

The clergy, nothing loth to extend the power of their own Courts, 
first exercised their ingenuity in bringing all or nearly all kinds of 
contracts within the elastic category of religious acts. This was 
generally accomplished by embodying agreements in writing and 
appending thereto an oath of performance, and the Deity having thus 
been invoked breach of contract became a breach of religious duty, 
and as such within the cognizance of the ecclesiastical Courts and 
enforceable by the ban of excommunication or as old writers tersely 
called the decrees, “letters of cursing.” So long as the Church 
retained its power and prestige this compulsitor was found sufficient : 
but by the middle of the fifteenth century even in Scotland the 
censures of the Church had somewhat lost their force and accordingly 
we find the Church making application to the civil or rather royal 
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power for the right to compel performance of its decrees: by less vague 
and intangible means. In quick succession it thus obtained the right 
to (1) letters of caption in the king’s name for imprisoning the excom- 
municated person, (2) execution against his moveables and land, and 
(3) sentence of outlawry.’ It might seem that after the right to 
letters of caption the power to have the debtor declared outlaw was 
an inconsiderable gain, but this was not so for by this ingenious 
fiction the ecclesiastic’s diligence against the person was made a 
practical remedy while the feudal relationship and authority were 
strictly preserved. Royal letters of caption issued to secure recovery 
of debt would only command respect commensurate with the power 
and will of the king to enforce them, which against the vassals of a 
powerful baron were not likely to be great. But while his barons 
might deny his right to enforce payment of debts from their vassals, 
none dared to dispute his right to punish rebellion, so that to turn a 
decree for debt into a sentence of rebellion and outlawry was to convert 
it from a writ which could and would probably be regarded by every 
petty laird as an infringement of his baronial rights into one which, 
as emanating from the paramount superior, ran throughout the length 
and breadth of the country and whose authority overrode that of all 
vassals of the king—that is, subject superiors—great or small. This 
legal fiction of rebellion as the ground of all civil imprisonment 
survived the downfall of the Church Courts with which it originated 
and was only abolished by the Personal Diligence Act of 1838. 

The procedure originally employed in the apprehension and incar- 
ceration of the debtor underwent many changes, but the power of 
imprisonment remained unaltered, with the single exception of debts 
under £8:6:8, until it was, save in a few exceptional cases, abolished 
by The Debtors Act 1880. 

Fuge warrants appeared last of all. In all early procedure the 
presence of the debtor was looked on as almost a necessity. Thus in 
the Twelve Tables proceedings began with the vocatio in jus—a sort of 
haling the defender into Court; in the Zeges Burgorum as has been 
seen the first object of poinding the defender’s goods was to secure 
his presence in Court; and in England down to the present century 
the same purpose was served by the writ of capias ad respondendum. 
These proceedings however only took place after the action had 
begun and could not prevent a defender taking advantage of any 
necessary delay in commencing it and removing himself outwith the 
jurisdiction. To prevent this a power of imprisonment was introduced. 
In Scotland we had two forms of such summary writs, the Border 
warrant and the meditatio fuge warrant. The former was evolved out 
of the peculiar position of the Borderers, whose few possessions and 
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elastic allegiance allowed them to evade the ordinary judicial writs of 
either country by shifting now to one now to the other side of the 
Border. The warrant authorised the apprehension and imprisonment 
of the alleged debtor until caution was found. In England a some- 
what similar writ existed called the ne exeat regno.1 When the Border 
warrant originated is unknown, but in the seventeenth century the 
issue of such warrants on both sides of the Border was already an 
immemorial custom.” They have now fallen entirely into desuetude. 
In course of time a similar practice extended to debtors already in 
prison who were suspected of settling with the incarcerating creditor 
for the purpose of fleeing the country, and at a later date the 
practice was extended to every debtor whom the creditor could prove 
to be 7m meditatione fugew. The warrants in the latter case were 
known as fuge warrants and have always been recognised as con- 
ferring an eatraordinarum remedium. They were introduced certainly 
not earlier than the middle of the seventeenth century.? During the 
last and early part of the present century they formed an important 
branch of the law of diligence, but since the practical abolition of 
imprisonment for debt there are few cases in which they can be used. 

Having now traced the rise of the various diligences for attachment 
of the debtor’s property and person, a slight sketch will be given of the 
steps taken to prevent the debtor’s estate being wasted by his creditors 
running a race of diligence. The first limitation of the creditors’ rights 
was applied to heritable property. In 1661 all apprisings led within 
year and day after the first effectual were ranked pari passu with it, 
as if one apprising had been led for the whole. In moveable property 
there was no restriction on the independent use of diligence, or pro- 
vision for its equalisation, until 1772. In that year a process of 
general attachment was instituted by which the debtor’s estate was 
sequestrated and vested in the Court, while all arrestments and poind- 
ings executed within forty days before sequestration ranked pari passu. 
This was afterwards extended to diligence within sixty days before or 
four months after notour bankruptcy. By the Bankruptcy Act 1856 
this provision was repeated, and extended to creditors producing liquid 
documents of debt within the like period, while sequestration itself had 
the effect of an equalising diligence for the benefit of the general body 
of creditors. 

The divisions of diligence depend on what is attached thereby. 
It is either real or personal, the former applying to diligence against 
the heritable estate, the latter indiscriminately applied to diligence 
against the moveable estate or against the person. Properly speaking 
personal diligence means diligence against the person, but owing to the 


1 Garne v. Martin, 1822, 1 Sh. App. 3 Bell, Com. 2. 450; Mason’s Crs. M. 
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first step therein “the charge” being also the first step towards poind- 
ing, and the word “personal” having come to be synonymous with 
moveable, it was also applied to diligence against the moveable 
property.’ The diligences which may be used against the moveable 
estate are arrestment in its two forms, in security and in execution, 
poinding in its two forms personal and real (called also poinding of 
the ground), and the minor diligences of maills and duties, sequestra- 
tion for rent and executor-creditor. The diligences against the herit- 
able estate are inhibition and adjudication. The diligences against 
the person are imprisonment for civil debts, either in execution on the 
decree or in security on a warrant in meditatione fuga, or imprison- 
ment on letters of lawburrows. 

1 Ersk, 2.11. 1. Bankton’s view (4. and that diligence against every kind of 


37. 3) is that personal diligence is con- estate is real diligence. 
fined to diligence against the person, 
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PART FIRST 


ARRESTMENT 


CHAPTER I 
HISTORY, NATURE, KINDS, AND WARRANTS 


History and Nature of Arrestment.—Arrestment, as now understood, is 
the diligence by which moveables which are not in the possession of the 
debtor himself are attached, either in security of an alleged or constituted 
debt, or in execution of the decree judicially establishing the debt. In 
our ancient law, however, arrestment in security served quite a different 
purpose, while arrestment in execution arose only at a later period. In 
every action the first step was to attach the defender’s goods so as to 
force his appearance in Court, and secure his obedience to the judgment. 
This was done by a process of attachment which afterwards came to be 
known as arrestment on the dependence. Arrestment in execution was 
of later date. At first poinding was the only diligence known in Scotland. 
The brieve of distress which was issued therein made no distinction 
between goods in the debtor’s own possession and goods belonging to him 
in the hands of, or debts due to him by, a third party. The Sheriff seized 
the goods, sold them, and levied the debts. Although the word arrest- 
ment occurs frequently in the Acts of the Jameses it refers only to the 
arrest of criminals ; when goods are to be attached, the reference is always 
to letters of poinding, apprising, and distrenzieing. About the time of 
the institution of the College of Justice the old method of attaching move- 
ables ceased, because the precept or summons then introduced did not, 
like the brieve of distress, contain any warrant for that purpose. Separate 
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letters of arrestment were therefore issued, which, however, did not bear 
an order to seize upon the debtor’s goods, but only to arrest them, that is, 
to prohibit the debtor from interfering with them until he should find 
caution to pay the debt. Breach of the arrestment inferred disobedience 
to the King’s command, and was attended with confiscation of moveables. 
When the execution of diligence was transferred from the Sheriff to his 
officers, the power of seizing goods and levying debts which the Sheriff 
possessed, was deemed too great to bestow on the officers, and they were 
only entrusted with the execution of the prohibitory order arresting the 
goods or debts. This led to a clear separation of the two modes of dili- 
gence, poinding and arrestment, the latter being competent only when 
the moveables were in the hands of third parties, and requiring judi- 
cial authority to make the arrested subjects available to the creditor." 

There can be little doubt that the diligence of arrestment as we now 
have it was borrowed from France, and this led to an important change in 
the effect of an arrestment in competition with others. At first arrestment 
did not confer a preference from its date, it simply detained the fund; 
the preference was regulated by the decree in the action. The law of 
France was different ; following the principle of the Roman law, vigilant- 
ibus jura subveniunt, the arrestment first in date, although decree was not 
first obtained, was preferred, and this was adopted into Scotch law.? 

In its early stages the privilege of arrestment belonged only to those 
creditors whose debts were moveable,’ and the diligence might be used in 
the hands of the debtor himself But for long arrestment has been 
competent to all creditors whether in heritable or moveable debts,’ and 
can only attach moveables then due or belonging to, but not in the hands 
of, the common debtor.® 

Arrestment then is the diligence whereby the debtor in a moveable 
debt or obligation is prohibited and restrained from making payment of 
the debt or satisfaction of the obligation. It also serves as an inchoate 
diligence for transferring the debt or fund to the arrester; but to com- 
plete the transfer to him a decree of furthcoming must be obtained. In 
its first aspect it is a preventive or preservative diligence, in its second a 


diligence in execution.’ The party using the arrestment is called the 
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ARRESTMENT IN SECURITY it 


or 


arrester ; he in whose hands it is used, the arrestee ; and the creditor in 
the debt, fund, or obligation arrested, the common debtor. 

Mstinction from Poinding—Poinding differs from arrestment inas- 
much as the former is the only diligence for attaching corporeal move- 
ables in the hands of the creditor or of the debtor himself?! while the 
latter can alone be used to attach debts due by a third party to him;? 
either diligence, however, being competent to attach corporeal moveables 
in the hands of a third party,’ or (under the Mercantile Law Amendment 
Act, 1856 *) by the seller of goods to attach them while in his hands or 
possession. Poinding is only competent after decree has been obtained 
and after a charge or its equivalent has followed thereon ; it can there- 
fore be used only in execution and not as a security to preserve the 
debtor’s moveables till an action at law is determined. Arrestment, on 
the other hand, proceeds without a charge, and may be used either in 
security of a debt not yet constituted or in execution in virtue of a decree. 
Poinding, again, is a perfect diligence which operates a transference of 
the debtor’s property to the poinding creditor whenever the sale takes 
place; whereas arrestment, as already explained, is an imperfect diligence 
requiring decree in an action of furthcoming to complete it. 


KINDS oF ARRESTMENT.—Arrestment is either in security or in execu- 
tion. Arrestment in security is an attachment of the subject arrested till 
caution is found that it shall be made forthcoming if the creditor is found 
entitled to demand it. Arrestment in execution operates as an attachment 
till the creditor is fully satisfied.° In both cases it can only be used for 
enforcing obligations of a pecuniary nature.® 

Arrestment in Security—Arrestment in security is either (1) on the 
dependence of a summons; or (2) in security of a liquid obligation.’ The 
first proceeds on the dependence of a summons at the instance of a creditor 
whose debt, liquid or illiquid, is only ex hypothest due. The second pro- 
ceeds at the instance of a creditor in a future debt, that is, a debt which 
is liquid, constituted by bill, bond, or decree, but not payable till a future 
day certain to arrive; or at the instance of a creditor in a contingent 
debt, that is, a debt duly constituted and liquid, but which can only be 
exacted on the occurrence of an uncertain future event.? This is an ex- 


1 Bell’s Com. 2. 60. 5 Bell’s Com. 2. 62; Bell’s Pr. secs. 
2 Thid. 2. 68. 22°74, 2275, 
3 Thid. and 2. 60. 8 Bell’s Com. 2. 67. 
4 Sec. 3, repealed and substantially re- 7 Bell’s Pr. secs. 2274, 2275. 
enacted by sec. 40 of Sale of Goods Act, 8 Mitchell v. Scott, 1881, 8 R. 875 (L. 
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ception to the general rule that diligence cannot be used upon a debt 
which is either future or contingent, and that if a creditor desires to 
obtain security for such a debt he must stipulate for it when the contract 
is entered into.! Special reasons must therefore be alleged before letters 
of arrestment can be obtained for such debts, e.g. that the debtor is vergens 
ad inopiam or in meditatione fuge.” -But where the debt does not arise 
out of contract, as where decree has been obtained in an action for damages 
payable by instalments, diligence in security has been sustained although 
the debtor was neither vergens ad inopiam nor in meditatione fuge ; but 
only for those sums which would certainly fall due, not for those which 
were merely contingent. Thus the tenant of an inn under a lease for 
eight years with a break at the end of three years, having raised an action 
of damages against the landlord for setting up a rival inn, obtained a 
decree by which the damages were payable by yearly instalments during 
the remainder of his tenancy. The pursuer had used inhibition and 
arrestment on the dependence which had been recalled by arrangement 
on consignation. After the defender had paid the first instalment of the 
damages and the expenses, warrant was granted for uplifting the consigned 
money on the defender finding caution for the instalments for the three years 
for which they were a future and not a contingent debt.4 Reference may 
be made to a singular case where the Court on petition allowed arrest- 
ments to be used on a vessel about to sail, when arrestment on the 
dependence could not be used.° 

Arrestment in security detains the fund so that it may be made 
available to the arrester in the furthcoming raised after his debt is con- 
stituted and exigible, or until caution is found that the fund shall be 
forthcoming when the term of payment of the debt arrives. 

Arrestment in Execution can only be used when the debt of the 
arrester has been constituted by decree obtained in an action, or if the 
debt is already constituted by bond, bill, or other writing authorising 
summary diligence, after registration thereof and decree obtained thereon.® 
It is said” that in the latter case arrestment may proceed before registra- 


1 Symington v. Symington, 1875, 3 R. Com. 2. 66, 69. This is fully treated 
205 ; Dove v. Henderson, 1865, 3M. 339; under “Inhibition on Future or Contin- 
Bell’s Com. 1. 333; 2.66; Bell’s Pr.sec.46. gent Debt,” chap. xxvi. p. 528. 
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tion and extract, but this only refers to arrestment in security| Such 
arrestment detains the fund in the hands of the arrestee until by an 
action of furthcoming, which may be immediately raised, it can be trans- 
ferred to the creditor in satisfaction of his debt. 


WARRANT FOR ARRESTMENT IN SECURITY.—(1) Where the Debt is illiquid. 
—Before 1838, when arrestment was to be used to secure a claim in an 
action in the Supreme Court, the warrant was special letters of arrestment 
founding on the summons raised for constituting the debt. Before the 
letters could be obtained it was at first necessary that the summons be 
executed? Ags this, however, gave the debtor notice of the creditor's 
intention to arrest, the debtor might render arrestment useless by with- 
drawing his attachable funds. To avoid this it was enacted that letters 
or precepts of arrestment upon a depending action might be granted 
summarily upon production of the libelled summons, and that the 
summons need not be executed or the debt be liquid at the date of the 
arrestment if all other necessary steps were taken without undue delay.’ 
The necessary warrant, therefore, for the issuing of the letters becaine the 
production of the signeted summons. This is re-enacted by the Personal 
Diligence Act, 1838,* which however provides that if the arrestment be 
executed before service of the summons the latter must be served and 
called within a limited period as after noticed. The method of including 
a precept of arrestment in the summons, and which is dealt with below, 
has almost superseded the old practice of obtaining letters of arrestment, 
and the only case where these are now required on a depending summons 
is when warrant to arrest has not been inserted in the summons. The 
procedure in obtaining such letters will be noticed under arrestment in 
execution. 

The warrant now most commonly in use is that introduced by the above 
Act, which provides that all Court of Session summonses concluding for 
payment of money may contain a warrant to arrest moveables, debts, and 
money, until caution be found that the same shall be made forthcoming, 
and that a writer to the Signet may subscribe and the Keeper affix his 
signature to such summons without any other authority than the Act 


1 Bank. 3. 1. 34, 37. The point is 
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might be when arrestments in execution 
were preferred to arrestments in security. 
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itself! In virtue of such warrant arrestment can proceed before the 
summons has been served. But whether the arrestments have been used 
on separate letters of arrestment or in virtue of a warrant in the summons, 
the summons itself must be served on the defender within twenty days 
after the date of the execution of the arrestment, and must be called in 
Court within twenty days after the diet of compearance, or where the 
twenty days expire in vacation on the first calling day after the expiry of 
the twenty days. If these steps are not complied with the arrestment is 
null; but this does not prejudice the validity of any subsequent arrest- 
ment duly executed in virtue of such warrant.” A similar provision is 
made as to the insertion of a warrant to arrest in summonses at the 
instance of the Crown.’ 

In the inferior Courts precepts of arrestment seem always to have 
been issued as part of or along with the warrant of citation. At least such 
a custom was judicially recognised as early as 1750,* and was confirmed 
by successive Acts of Sederunt.2 The Personal Diligence Act made no 
change. The matter is now regulated by the Sheriff Court Act, 1876, 
which provides that a warrant to arrest may be granted in the deliverance 
ordering service.° 

A Sheriff’s warrant of arrestment, whether contained in a summons or 
proceeding on a depending action or liquid document of debt, may be 
executed within the territory of any other Sheriff, but the warrant must be 
endorsed by the Sheriff-clerk of such sheriffdom, and the indorsation dated 
by him.” The Sheriff Court Act, 1876, which dispenses with indorsations, 
only applies to warrants of citation, and not to warrants of arrestment.® 
The Sheriff cannot grant a warrant of arrestment to be executed edictally. 
The Act of 1876 only authorises the execution edictally of warrants of 
citation or charges on extract decrees.’ It has been doubted whether 
without the intervention of a procurator the litigant can obtain letters on 
a precept of arrestment.’° 

Where the pursuer has sisted a mandatory the arrestments must be 
laid on at the instance of both." The warrant for arrestment being a writ 


1 Sec. 16. * Personal Diligence Act, 1838, sec. 

2 See, 17: 19; A.S. 10 July 1839, sec. 155. 

319 & 20 Vict. ¢. 56, sec. 10. See 8 39 & 40 Vict. c. 70, sec. 12 (1); 
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of the Court, the defender must of course be subject to the jurisdiction, 
and if the summons be bad for want of jurisdiction or other cause the 
arrestment will also fall." The warrant in the summons will authorise 
arrestment at any time during the dependence of the process,? and for 
this purpose the principal summons is allowed to be borrowed.’ 

Nature of Summons on which Arrestment may proceed.—At common 
law the summons must contain pecuniary conclusions other than those 
for expenses, and this is simply adopted by the Personal Diligence Act, 
which provides that it must conclude for payment of money.‘ Arrest- 
ment was held competent on the dependence of an action of count and 
reckoning by the representatives of a deceased partner against his co- 
partners, concluding “that such of the defenders as should appear in an 
accounting to be debtors to the pursuers should be decerned to make 
payment of the amount that should appear to be due to them, the pursuers 
being always ready to make payment to the defenders, or any of them, of 
any balance that may be due by the pursuers to them respectively.” ° 
The decision, however, proceeded on special arrangements between the 
parties. Such a conclusion would probably not now be held to justify 
arrestment on the dependence, as it does not ask for payment from either 
all or any particular one of the defenders, but only from one or other of 
several.® 

The summons may also contain conclusions for reduction or declarator 
introductory of or alternative to the pecuniary conclusions, and although 
the former are the leading and necessary conclusions on which the others 
depend, arrestment is still competent. In this respect arrestment on the 
dependence differs from arrestment ad fundandam jurisdictionem, which 
is only competent where the summons contains petitory conclusions, 
or where the declaratory and reductive conclusions are merely ancillary 
to the petitory. Thus arrestment is competent on the dependence of an 
action of declarator of marriage with conclusions for aliment,’ or on a 
declarator of marriage with alternative conclusions for damages for 


1 Bertrams v. Barry and Bruce, 6th 
March 1821, F.C.; Harvey, Hall, &: 
Co. v. Black and Son, 1831, 9 8S. 785 ; 
Bell’s Com. 2. 65; Ersk. 3. 6. 3, note ; 
see Houston v. Stirling, 1824, 2 8. 672 
(N.E. 564); aff. 1 W. & S. 199. 

2 Infra, p. 21. A contrary opinion 
has been expressed (Mackay’s Prac. p. 9, 
and Green’s Ency. 1. 311), but it seems 
clear that the Personal Diligence Act, 
sec. 16, gives the warrant in the summons 
the effect of letters of arrestment, and 


that sec. 17 was intended not to limit, 
but to extend warrants of arrestment by 
authorising arrestment before the sum- 
mons was served. 

3 A.S. 11 July 1828, sec. 104. 

41 & 2 Vict. c. 114, sec. 16; cases in 
following notes. 

5 Telford’s Execr. v. Blackwood, 1866, 
4, M. 369. 

6 Jamieson v. Jamieson’s Trustees, 1895, 
BE SHU MIRS ith 

T Wylie v. Smith, 1834, 12 8. 903. 
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seduction! On the other hand, if the summons contain merely declara- 
tory or reductive conclusions, with no conclusions for payment except for 
expenses, there can be no arrestment on the dependence.” Nor if it 
concludes merely for performance of an act ;* but if there are conclusions 
ad factwm prestandwm or alternatively for damages, arrestment is com- 
petent.! Asa summons of divorce contains no pecuniary conclusions, it 
will not warrant arrestment on the dependence ;° but if the paramour is 
made a co-defender, and there are conclusions for damages against him, 
arrestment of his funds appears competent ;° and on the same reasoning, 
if an action of divorce were also to conclude for payment of aliment or 
jus relicte arrestment on the dependence would be competent to the 
extent of that claim.’ 

Arrestment is competent on the dependence of an action of adherence 
and aliment,® or of separation and aliment.? But as the conclusion in these 
actions is not for immediate payment of a fixed sum of money, but 
imposes only a prospective obligation (i.e. is a contingent debt), there 
must be something special in the nature of the case to justify arrestment 
before the day of payment arrives—either that the debtor is vergens ad 
inopiam, or in meditatione fuge, or is putting away his funds with the 
intention of not fulfilling his obligation.” The proper procedure where 
arrestment is to be used on the dependence of an action in security of a 
debt not then due is by bill (or in the Sheriff Court by petition), setting 
forth that the debtor is vergens ad imopiam, or other sufficient ground for 
the diligence. On the bill letters of arrestment will be obtained.” 

In general there must be a bona fide suit depending between the 


1 Gordon v. Duncan, 1827, 5 S. 544 
(N.E. 511). 

2 Ross v. Renton, 1712, M. 690; Hall 
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Weir v. Otto, 1870, 8 M. 1070; Ketchen 
v. Grant, 1871, 9 M. 966; Stafford v. 
M‘Laurin, 1876, 3 R. 148; Burns v. 
Burns, 1879, 7 R. 355 (L. Pres.); Ersk. 
3. 6. 10. 

3 Blackwood v. Brown, 1702, M. 689 ; 
Ersk. supra, 

4 More v. Stirling & Sons, 1822, 1 
S. 547 (N.E. 502); Bell’s Pr. sec. 2275. 
Arrestment is also incompetent on the 
dependence of an action of wakening or 
transference, or a combined action of 
wakening and transference, Roughead v. 
Stephenson, 1842, 4 D. 1406. 

5 Bell’s Com. 2. 136; Ounningham 
Fairley, 21st May 1814, (mr), see 


Fraser on Husband and Wife, 1. 579; 
Burns v. Burns, supra (L. Pres.). 

6 Fraser v. Fraser, 1870, 8 M. 400. 

" Ketchen v. Grant, supra. 

8 Macgregor v. Macgregor, 1836, 14 8. 
“Ove 

9 Thomson v. Sharp, 1828, 7 S. 1; 
Symington v. Symington, 1875, 3 R. 205 ; 
Burns v. Burns, supra; see James v. 
James, 1886, 13 R. 1153. 

10 Ibid. Burns v. Burns will show 
what circumstances are sufficient. 

1 Symington v. Symington, supra ; 
Campbell on Citation, p. 150; Mackay’s 
Prac. p. 188. The Lord President in 
Symington’s case places the necessity for a 
bill on the ground that the debtor is 
entitled to answer the allegation that he 
is vergens ad inopiam. But the debtor 
has no opportunity of doing so. The 
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parties to authorise the use of this diligence. But it has been allowed 
where the action was brought for the sole purpose of using arrestment on 
the dependence, and thus obtaining security over the funds arrested until 
the settlement of a dispute between the parties in an action pending in 
England ;' and in a later case the principle was carried a step further, 
such action and diligence being allowed, although the Scotch Court had 
no primary jurisdiction to deal with the matter in dispute.” It is thought 
that this case has carried the principle of comity beyond the limits 
pointed out either by principle or by the practice of other nations. 
Amendment of Summons.—If the summons as originally laid is bad as 
a ground for diligence, subsequent amendment will not validate diligence 
already used on the dependence to the prejudice of creditors of the 
defender interested in defeating such diligence; but it will obviate 
objections thereto by the defender or those representing him under any 
subsequent title.’ In a recent case arrestment was used on the depend- 
ence of a summons, which was incompetent as being at the instance of 
five separate pursuers for separate debts. Thereafter by minute the 
action was restricted by striking out the names of and conclusions 
applicable to four of the pursuers. The Court in a competition preferred 
a subsequent arrester, holding that the amendment, though competent 
under the Act, could not validate the previous diligence to his prejudice, 
on the ground that the action as originally laid being incompetent, no 
subsequent amendment could validate diligence on the dependence.* In 
such a case the proper procedure is to arrest anew on the amended summons. 
Period during which Arrestment on the Dependence 1s competent.—As 
already noticed, if arrestment on the dependence is used before service of 
the summons the latter must be executed within twenty days thereafter, 
and called within twenty days after the diet of compearance, or if these 
expire in vacation then on the first calling day after their expiry. 
After the case has been called in Court arrestment may be used on the 
dependence, or if already used will subsist, until the case has been 
finally disposed of. Thus it will endure, or may be used, after a final 
decision by the Court of Session during an appeal to the House of Lords.° 


bill is not served upon him. If acopy ing in another Court in the same 
was served on him he would simply country. 

uplift his funds and render arrestment 2 Fordyce v. Bridges, 1842, 4 D. 13384. 
useless. See “Inhibition,” chapter xxvi. 3 Court of Session Act, 1868, sec. 20. 
4 Fischer & Co. v. Andersen, 1896, 23 


p-. 535, infra. 
1 Hawkins v. Wedderburn, 1842, 4 D. RB. 395. 
924; Seton v. Hawkins, 1842, 5 D. 396. 5 Supra, p. 18. 


The plea of lis alibi pendens is limited to 6 Johnston v. Teudwine, 23rd Jan. 
cases where the same action is depend- 1813, F.C.; Hadinton v. Richardson, 1822, 
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On the same principle it would be competent to arrest on the depend- 
ence after the jury had found for the pursuer; but the verdict had not 
been applied, or even if it had been applied, if an extract decree had not 
been obtained. Until the pursuer is in the position of being able to 
arrest in execution he may arrest on the dependence. If the process at 
any time fall asleep this will not affect an arrestment already used,’ but 
no arrestment can be used on the dependence till it is wakened.” On 
the other hand, as the arrestment depends on there being a subsisting 
action, it will fall if the action has not been called within year and day 
of the expiry of the inducie.® 

Can the Defender arrest in Secwrity ?—The defender cannot arrest on 
the dependence, because the only claim open to him under the action is 
for expenses, and, as has been seen, arrestment on the dependence for 
expenses alone is incompetent. In one case* a defender, who had 
obtained a finding, but not a decerniture for expenses, was allowed to take 
out letters of inhibition in security thereof on the averment that the 
pursuer was making away with his property. In similar circumstances 
arrestment would be competent. This, however, is rather an instance of 
arrestment for a future debt, where the debtor is vergens ad inopiam, 
than arrestment on the dependence. It is thought that in the case 
referred to the judgment had become final; but in like circumstances the 
defender would seem entitled to arrest during the running of the reclaim- 
ing days.” If the judgment has become final, letters of arrestment may 
perhaps be obtained without an averment of vergens ad inopiam. 

(2) Where the Debt is liquid.—lIf the ground of debt is liquid, as a 
bond or bill, and the term of payment is not come, but the debtor is 
vergens ad imopiam or in meditatione fuge, separate letters of arrestment 
may be obtained in virtue of the document itself without the necessity of 
a summons.” The application is by bill—which concludes with the name, 
the signature is not required, of the W.S. who signs the letters—presented 
along with the ground of debt in the Bill Chamber. The letters, which 
are framed by the agent, narrate the ground of debt, and that the debtor 
is squandering his effects, whereby he has become vergens ad inopiam, or 


1 S. 387 (N.E. 362); Bell’s Pr. sec. 
2278; Bell’s Com. 2.65; Bell’s Com. on 
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is in meditatione fuge. They crave warrant to arrest, are signed by a 
W.S., and bear the date of the fiat. On presentation of the bill along 
with the document of debt the Bill Chamber clerk writes the deliver- 
ance “ Fiat ut petitur, because the Lords have seen the” (bond or bill, etc.) 
and adds the date. This is a warrant to the Keeper of the Signet to 
impress the signet upon the letters, and he also adds the date of signet- 
ing. The bill is retained at the Signet Office. The warrant is to arrest 
the defender’s moveable goods, to remain under arrestment until caution 
is found. It is not necessary that the bond or bill should be recorded.) 
In the Sheriff Court the application will be by petition, and a precept of 
arrestment will then be issued by the Sheriff-clerk. The precept may 
be executed within the territory of any other Sheriff on being endorsed 
by the Sheriff-clerk of such sheriffdom.? As in the case of arrestment on 
the dependence of an action, it is necessary that the common debtor be 
subject to the jurisdiction. 

Form of Warrant to arrest in Security—The warrant is to fence and 
arrest all and sundry the whole readiest moveable goods and gear, debts 
and sums of money, and other moveable effects, belonging or addebted to 
the said defender, wherever or in whose hands soever the same may be 
found, all to remain under sure fence and arrestment, aye and until 
sufficient caution and surety be found acted in the Books of Council and 
Session that the same shall be made forthcoming to the pursuer as 
accords of law. Express warrant is usually asked and given to arrest in 
the hands of persons furth of Scotland, but this is unnecessary; the 
ordinary warrant authorises service edictally.* In the Sheriff Court the 
warrant annexed to the petition simply runs, “Grants warrant to arrest 
on the dependence.”* When contained in a precept it is considerably 
longer. 

Arrestment and dismantling of Ships—Under such general warrant 
ships may be arrested, and it is not necessary to specify ships, barques, 
boats, etc.> In practice the concurrence of the Lord Ordinary on the 
Bills is frequently applied for before proceeding to arrest ships, but this 
is unnecessary. When the Admiralty Court was in existence the con- 


1 Ersk. 3. 6.3; Bell’s Pr. sec. 2274 ; 4 Sheriff Court Act, 1876, Sch. A. 
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currence of the Judge Admiral was not required, and as by statute 1 the 
whole powers of the Admiralty Court were transferred to the Court of 
Session and Sheriff Court, the decrees or warrants from these Courts have 
the same effect as decrees or warrants of the Judge Admiral. 

When there is danger of the arrestment being disregarded and the 
ship sailing away, it will be necessary to dismantle the ship. The 
practice in the Admiralty Court was to insert in the summons con- 
clusions for arresting and dismantling; and as the Court of Session 
“exercises original jurisdiction in all maritime civil causes and proceed- 
ings of the same nature and extent in all respects as that held and 
exercised in regard to such causes by the High Court of Admiralty,” ? it 
can now issue all writs which could have proceeded from the Admiralty 
Court. There is thus apparently no reason why the conclusions of the 
summons should not contain a warrant both to arrest and dismantle. 
Where this is done the concurrence of the Lord Ordinary on the Bills is, 
it has been said, unnecessary and can add no force to the warrant.? But 
where the summons contains only a simple warrant of arrestment it is 
doubtful whether this will authorise dismantling, or whether it is 
necessary to obtain the authority of the Lord Ordinary on the Bills. 
Dismantling a vessel is simply completing an arrestment so as to make it 
effectual, and the warrant to arrest should consequently imply authority 
to dismantle. In practice, however, when it is intended to dismantle the 
vessel, the concurrence of the Lord Ordinary on the Bills is invariably 
obtained,* and this it seems he may competently grant, as the foresaid 
Act provides that all applications of a summary nature connected with 
such causes may be made to him.? These remarks apply, however, only 
to arrestment and dismantling on the dependence ; as it has been said 
that where final decree has been obtained the decree carries with it full 
power to dismantle and to perform everything else that was competent in 
virtue of a final decree of the Judge Admiral. Where warrant to 
dismantle a ship is asked in the Sheriff Court, the Sheriff or Sheriff 
Substitute should sign the warrant; and it seems that a warrant to 
dismantle must be specially applied for.’ 


WARRANT FOR ARRESTMENT IN Execution.—(1) Letters of Arrestment. 
——Arrestment in execution formerly proceeded on letters of arrestment, 


1 1 Will. IV. cap. 69, secs. 21 and 22. ° English’s Coasting & Shipping Co. 
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obtained in the Bill Chamber or Sheriff Court on presentation of a bill or 
petition, accompanied by the extract decree. These letters of arrestment 
in execution will seldom be applied for now, as a warrant to arrest is 
found in the extract decree. 

(2) Letters of Horning and Poinding.—Arrestment in execution may 
proceed on letters of horning and poinding which invariably contain a 
warrant to arrest. No statutory authority can be found for such letters con- 
taining this warrant, but such has been the practice from time immemorial, 
and it seems to have originated in the right of a creditor to attach by legal 
diligence his debtor's moveables wherever he could find them. No charge 
is necessary prior to the arrestment.’ Although these letters have been 
rendered almost unnecessary, there are still a few cases in which they 
must be resorted to, c.g. where one who is not the original creditor in a 
bond desires to do summary diligence. These cases will be dealt with 
hereafter. 

(3) Extract Decrees—In practice the ordinary warrant is that which is 
contained in the extract decrees of the Courts or of registration. By the 
Personal Diligence Act it is provided that every extract of a decree pro- 
nounced by the Court of Session or by the Court of Commission for 
Teinds, or by the Court of Justiciary, or of a decree proceeding upon any 
deed, decree-arbitral, bond, protest of a bill, promissory note or banker’s 
note, or upon any other obligation or document on which execution may 
competently proceed, recorded in the Books of Council and Session or of 
the Court of Justiciary, shall contain a warrant to arrest,” which has the 
same effect as if letters of arrestment on quid grounds of debt or letters 
of horning containing warrant to arrest had been granted.* As no charge 
was necessary upon letters of horning before arresting, so no charge is 
necessary on the extracts of decrees obtained under this Act before pro- 
ceeding to arrest. The same provision is made as to extract decrees 
issuing from the Sheriff Courts.* If the debtor has moveables within the 
territory of any other Sheriff than him from whose books the extract issued, 
a warrant for attaching them may be obtained in the Bill Chamber or in 
the Sheriff Court where the moveables are situated. 

A person who has acquired right to an extract decree of the Supreme 
Court may obtain a warrant to arrest by presenting in the Bill Chamber 
the extract, along with the evidence of such acquired right, and a minute 
endorsed on the extract and subscribed by a Writer to the Signet praying 


1 Weir v. Falconer, 2nd Feb. 1814, F.C. 4 See. 9; Sheriff Courts Extracts Act, 
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for authority to arrest! This procedure can only be adopted by those 
acquiring right to an extract. If the changé of creditor took place 
after decree but before extract, or before the deed was presented for 
registration, the procedure is to apply for letters of arrestment or letters 
of horning and poinding.2 A similar provision is made with reference to 
Sheriff Court decrees, the minute being signed by the applicant or his 
agent, and the presentation of the necessary documents being made to the 
Sheriff Clerk. 

Extracts of decrees obtained under the Exchequer Court Act of 1856, 
or of decrees on registered bonds and obligations due to the Crown, also 
contain warrant to arrest in the usual form, so far as consistent with the 
provisions of the Exchequer Act, except that for debts due to the Crown 
the warrant for diligence is addressed to Sheriffs, although it may be 
executed by messengers-at-arms or sheriff officers.* 

Although a note of suspension of a decree has been passed this does 
not prevent arrestment being used on the extract. “The effect of a 
suspension passed, is only to turn the decree to a depending process, on 
which arrestment and inhibition may proceed.” 

Where arrestment is used upon an extract decree or upon a warrant 
of arrestment obtained in virtue of a decree, it is not necessary, as in the 
case of arrestment on the dependence, that the common debtor be subject 
to the jurisdiction when the arrestment is used. It is sufficient that the 
decree was granted by a Court of competent jurisdiction.® 

Form of Warrant of Arrestment in Execution—The warrant is to 
arrest the debtor’s readiest goods, gear, debts, and sums of money in pay- 
ment and satisfaction of the creditor’s debt.’ As already noticed in 
dealing with warrants for arrestment in security, ships and goods therein 
can be arrested in virtue of this general warrant, and such a decree will 
also carry power to perform everything else that was competent in virtue 
of a final decree of the Judge Admiral. It is said that no authority to 
dismantle need be obtained from the Lord Ordinary on the Bills where 
the arrestment is in execution ;® but it is the practice to get such 
concurrence. 

It seems scarcely necessary to say that the warrant, whether in arrest- 
ment or in execution, is a warrant for any number of different arrest- 


1 Sec. 7, Sch. No. 5; see p. 282, infra. 6 Burns v. Munro, 1844, 6 D. 1352; 
2 See p. 284, infra. Wightman v. Wilson, 1858, 20 D. 779; 
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ments, subject to the power of the Court to recall the diligence where 
oppressively used. 

Warrant must be regular.—lt is essential that the warrant be regular. 
Any vitiation therein will be fatal to the diligence. Where in the deliver- 
ance granting letters of arrestment on the dependence, “fiat ut petitur 
because the Lords have seen the dependence,” the word “dependence” 
was written on an erasure, the arrestment was held inept.' The same 
strictness would no doubt be observed in the case of a warrant of arrest- 
ment contained in the summons itself. For a more detailed examination 
of this subject reference may be made to the warrant for the charge.” 


1 Forbes v. Gallie, 1847, 9 D. 806; Mackenzie v. Cameron, 1853, 15 D. 664. 
2 Infra, p. 278 et seq. 
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Mover or Service—The procedure in the execution of an arrestment is 
similar to the service of a charge. This is dealt with fully hereafter, and 
reference may be made to that part of the work. A few general observa- 
tions will here suffice. 

Where the warrant proceeds from the Supreme Court it can only be 
executed by a messenger-at-arms.| Where it issues from the Sheriff 
Court, and is for arrestment on the dependence, it can only be executed by 
a sheriff officer;? but in the case of arrestment on an extract decree, it 
may be served either by a messenger-at-arms or a sheriff officer.® The 
officer leaves with the arrestee a schedule by which he fences and arrests 
in his hands a specified sum due by him to the common debtor with all 
goods, gear, debts, money, and moveable effects in the arrestee’s hands 
belonging to him, all to remain under sure fence and arrestment until the 
arrestment is satisfied, or caution is found to make the same forthcoming, 
as the case may be. The officer thereafter returns an execution written 
on the warrant or separately, bearing that the arrestment was duly exe- 
cuted* If there is no messenger-at-arms in the district, the Court may on 
petition grant warrant to a sheriff officer to execute an arrestment on a Court 
of Session summons or decree. One witness to the execution is sufficient. 
There is no restriction as to the time of day at which an arrestment may 
be served. It may be in the dead of night, and one between twelve and 
one in the morning has been preferred to one between five and six.® 

Service may be Personal, at Dwelling-place, or Edictal—The schedule of 


1 See Pers. Dilig. Act, 1838, Sch. d& Stuart, 1864, 2 M. 1832; Schweitzer, 
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arrestment may be served on the arrestee if within Scotland personally ; 
or if domiciled there at his dwelling-place ; if furth of Scotland it will be 
served edictally. 

At Dwelling-place—The service at the dwelling-place must be at the 
proper residence. An arrestment executed at the counting-house of a 
_ company of which the arrestee is a partner is bad.’ If the company had 
been the arrestees the place of business would have been the proper 
place of execution, Arrestment of a debt due by a domiciled Englishman, 
proprietor of an estate in Scotland, to an English company was not 
validly executed by serving it at a house belonging to him in Scotland 
which was exclusively occupied by his factor.” 

Where the arrestment is not executed personally, and the arrestee in 
justifiable ignorance of it has paid away the arrested fund, he cannot be 
called upon to refund the money.’ If his ignorance is not imputable to his 
own fault it is imraaterial how it was caused, whether through his mere 
absence from home or being abroad.* An arrestment so executed (de, not 
personally) is, however, perfectly valid in competition with others if it 
proceeds on a warrant from the Supreme Court.® But where it proceeds 
on a warrant from the Sheriff Court and is not served personally it is 
invalid, unless the officer also posts a copy of the schedule to the 
arrestee at his last known place of abode. The officer must certify in 
his execution that he has done so, and state the address to which the 
copy has been sent.’ It was held in a recent case by the Lord Justice 
Clerk and Lord Young that service on an incorporation (and the same 
would apply to a firm) at its place of business was personal service, and 
that a copy need not be posted to the incorporation. 
of a different opinion.” 


Lord Trayner was 
It is thought that service by delivery of a copy 
to a partner or servant at the place of business is not personal service, 
and that in terms of the Act a copy must be posted to the company or 
corporation—its abode being its place of business. 
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Edictal—When the arrestee is furth of Scotland the arrestment is 
executed by delivery of a schedule of arrestment at the Record Office of 
Edictal Citations! It is provided by statute ® that such arrestment shall 
not interpel the arrestee from paying to the common debtor, unless it is 
shown that he or those having authority to act for him, were aware that 
it had been used. Although an arrestment thus executed is good in com- 
petition with others, it is advisable, in order to interpel the arrestee from 
paying away the fund, that intimation should be made to him or his 
known agent by registered letter. Where edictal citation had been used 
and intimation of the arrestment left at the house of the arrestee’s agent, 
who, however, said he did not receive it, this was held not sufficient to 
make the arrestee liable for having paid away the fund in ignorance of 
the arrestment.2 Where a warrant granted by the Sheriff is to be 
executed against the arrestee in another sheriffdom, it must be endorsed 
and dated by the Sheriff-Clerk of that sheriffdom.4 The Sheriff’s warrant 
cannot be executed edictally.* 

Citation Act, 1882.—The Citation Amendment Act, 1882,° provides 
that any warrant of service or judicial intimation may be executed either 
by an officer of the Court from which the warrant issued, or other officer 
at present entitled to do so, or by an enrolled law agent, by sending to 
the party’s residence or place of business, or where necessary to the 
Edictal Citation Office, a registered letter by post containing a copy of the 
necessary notice. Under this statute it has been held that the warrant of 
sale under a poinding is properly intimated to the debtor by sending him 
a copy by post.? Such an intimation is, however, a necessary step in a 
judicial process, and it may be doubted whether the statute applies to the 
service of an incidental diligence like arrestment.” It will therefore be 
safer, and is the invariable practice to execute arrestments by an officer in 
the former manner. 

ARRESTEES ; SPECIAL PARTIES.—On whom Service to be made-—Where 
the arrestee is not an individual, but a partnership, corporation, or other 
body or association, care will require to be taken that the schedule of 


11& 2 Vict. c. 114, see. 18; 6 Geo. 


V.¢c 120; sec. 51; Bell's Pr. sec: 22177. 

2-19 & 20 Vict. c. 91, sec. 1; 54 Geo. 
IIT. c. 137, see. 3: 

3 Leslie v. Ashburton, 1827, 6 S. 165. 

4 See p. 18, supra. 

5 45 & 46 Vict. c. 77, secs. 3and 4. See 
p. 319, where this is also dealt with. 

6 Lochhead v. Graham, 1883, 11 R. 
201. Warrants executed under the 


statute, although served upon parties re- 
sident outwith the jurisdiction of the 
Sheriff who granted the warrant, do not 
require the indorsation of the Sheriff in 
whose jurisdiction the debtor is (Loch- 
head vy. Graham, supra); and do not 
require to be served by a law agent en- 
rolled therein (M‘Gregor v. Brown, 1886, 
2 S8.L. Rev. 172). 
7 See Dove Wilson’s Prac. p. 212. 
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arrestment is properly served. It may be laid down as a rule without 
exception that the schedule will be delivered to the party to whom, and 
in the mode in which, the schedule of charge is served—with this addition, 
that intimation should also be made to the agent or servant who actually 
holds the fund, so as to prevent his parting with it before the principal 
can inform him of the arrestment. Reference may be made to “The 
Charge” where the matter is dealt with in detail, only a few of the more 
common cases being here noticed. 

Trustees, Executors, Pupil, Minor, Judicial Factor, Curator bonis.— Where 
arrestments are used in the hands of trustees, service may be made by 
delivering a copy for the trustees at a meeting or by service on all the 
trustees personally or at their dwelling-places. Where individual service 
is made, it would probably be sufficient to serve copies on a quorum, 
which, unless otherwise provided by the trust-deed, will be a majority ; 
but it is preferable, and is usual, to serve on all known trustees so as to 
prevent anything being done by those not served, which might defeat the 
arrestment.' Even if a minority constitutes a quorum, it will be advisable 
to serve the document on at least a majority of the trustees. Service on 
less than a quorum is insufficient.” Intimation of an assignation to one 
of two trustees who held the trust-funds and managed the whole affairs 
of the trust was held sufficient.’ If knowledge of the arrestinent be 
brought to the trustees in any way, they would, it is thought, be per- 
sonally barred from gratuitously doing anything to defeat it, but this 
would not prevent other arresters acquiring a preference. In a case 
dealing with intimation of an assignation where there were seven trustees, 
Lord President M‘Neill remarked: “ Notice to three is not sufficient, but 
notice to the trustees as a body is sufficient. If I find in their minutes 
that there is evidence that the claim came to their knowledge, no matter 
how intimated, whether by factor or not, that is sufficient.”* Where 
there is a plurality of executors, service will be made in the same 
manner as on trustees. It has now been decided that executors, like 
trustees, have an implied power to act by a majority, so that service on a 
majority would probably be sufficient.° 

Where funds belonging to a pupil are arrested, it is sufficient that 
service be made on the tutors.° If they are unknown then service should 


1 Bell’s Pr. sec. 2276; M‘Laren on 4 Watts Trs. vy. Pinkney, 1853, 16 D. 


Wills, 2. 851. 279; E. of Aberdeen v. E. of March, 
2 Black v. Scott, 1830, 8 S. 367 (on 1730, 1 Pat. 44. 
two out of six trustees). 5 Mackenzie v. Mackenzie, 1886, 13 


3 Jameson v. Sharp, 1887, 14 R. RB. 507. 
643. 6 Ersk. 3. 6. 4; More’s Notes, 288. 
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be on the pupil and edictally on the tutors. In the case of a minor it has 
been held sufficient to serve the schedule on the minor alone;’ but it is 
advisable to make service also on the curators, either personally or at 
their dwelling-places, or if they are unknown, edictally.’ If the debtor’s 
estate is under the management of a judicial factor or curator bonis, 
service will be made on the factor or curator.” 

Partnerships—Oorporations.—Arrestments in the hands of a firm with 
a social name are executed by leaving a schedule of arrestment at the 
place of business with any of the partners, clerks, or servants. If the 
company has only a descriptive name, service will be made on the com- 
pany at the place of business and personally on or at the dwelling-places 
of three partners, if there are as many. 

It was for long held, following an old decision,* that arrestments in the 
hands of a corporation were executed either by delivering a copy to the 
Preses for himself and the other members at a meeting of the incorpora- 
tion, or by serving a copy on each of the members individually, personally, 
or at their dwelling-places.° The case in question decided that an arrest- 
ment in the hands of the British Linen Company executed against the 
Governor, deputy Governor, and directors individually, by delivering 
copies to or for each, was preferable to an arrestment executed by leaving 
a copy with a servant in the Company’s office, and by giving a copy 
personally to the Governor there. It has, however, been held in a recent 
case that arrestments may be served on a corporation in the same manner 
as upon a partnership, 7.c. by leaving a copy with a servant at the place of 
business." While the decision accords with the march of the times, which 
tends to the simplification of legal forms, it is thought that the view of 
the Sheriff-Substitute—that service must be made on a servant occupying 
an official position, treasurer, secretary, clerk, ete.—would have been a 


: F 8 F : A 
sufficient and safer relaxation.” A corporation, in the ordinary case, 


1 Robertson v. Ker, 1687, M. 2184; 
Binning vy. Macdoual, 1738, M. 736; 
Lindsay v. L. & N.-W. Ry. Co. 1860, 22 
D. 571 (. Deas, p..597); Bank. 3. 1. 33; 
Ersk. 3. 6. 4; More’s Notes, 288. 

2 Arrestment on the dependence of an 
action raised by a minor without the 
consent of his curator is valid. Munro 
v. M‘Callum, 1893, 9 S.L. Rev. 171. 

3 Bell’s Pr. sec. 2121; Yule v. Alex- 
ander, 1891, 19 R. 167. 

4 Dalrymple v. Bertram, 1762, M. 
752. 

5 Beveridge’s Forms, p. 240; Shand’s 


Prac. p. 240; Campbell on Citation, p. 
37; Mackay’s Prac. p. 203; M‘Glashan’s 
Prac. p. 173; Dove Wilson’s Prac. p. 
115; Jurid. Styles (2nd ed.) iii. 6, (3rd 
ed.) 11.5; Hannan v. Kendal, 1897, L. 
Kincairney (n.r.), see Opinion in Appen- 
dix, infra. 

& Dalrymple v. Bertram, supra. 

* Campbell v. MacAlister, 1898, 5 
S.LT. No. 417; 35 S.LR. 508. 

8 See Keir v. Menzies, 1739, M. 738, 
850, and 2537, 5 Br. Sup. 656; Car- 
michael v. Mosman, 1742, M. 740, 5 Br. 
Sup. 721. 
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differs from a partnership in the magnitude and variety of the departments 
embraced under it. It would be a loose mode of service to deliver a 
schedule of arrestment intended to apply to the Corporation of the City 
of Edinburgh into the hands of an ordinary employee of the Corporation 
in the Cleansing or Lighting Department. In every case it will be best to 
serve the schedule on a principal official, and this should be the treasurer, 
where there is one. Burghs, School Boards, County Councils, Parish 
Councils, Building Societies registered under the Act of 1874, are bodies 
corporate, and have service made on them in this manner. In the case of 
many incorporations, either by special statute, or by the special terms of 
the statute or other title of incorporation, provision is made for a simpler 
form of service than that authorised at common law. Thus companies 
registered under the Joint-Stock Companies Act, 1862, are corporations, 
but service may be made on the company by leaving the schedule, or sending 
it by post in a prepaid letter addressed to the company, at their registered 
office. In proving service it is sufficient to prove that the letter with the 
copy enclosed was properly directed and put as a prepaid letter into the 
Post-Office.' 

Banking Companies, Railway Companies, Savings Banks, ete—With the 
exception of the Bank of Scotland, the British Linen Company,and the Royal 
Bankof Scotland, all Scottish banking companies are registered as joint-stock 
companies, and service will be made on themas such. The service should 
be made at the registered office, not at a branch. Where the money which 
it is desired to attach is lying at a branch office, notice should also be sent to 
the branch to prevent its being paid away in ignorance of the arrestment ; 
and this notice may well be made by serving another schedule of arrest- 
ment there. It is the practice, where an arrestment of funds: lying at a 
branch is served on the head office, for the bank itself to send intimation 
to the branch office. If no intimation is made in the schedule of the 
branch at which the money is supposed to be lying, the bank for its own 
protection usually notifies its agents in the neighbourhood of the debtor’s 
residence or place of business. The arrester, however, should not rely on 
this, but should himself send intimation to the branch office. The Bank 
of Scotland by special Act of Parliament,’ and the British Linen Company 
and the Royal Bank of Scotland® by Royal Charter, are bodies corporate, 
and as their title of constitution contains no provision for the service of 
writs, execution is properly made as on an incorporation at common law.’ 


1 Companies Act, 1862, secs. 62 and 2 17th July 1695. 
63; Hannan v. Kendal, 1897, L. Kin- 3 Royal Bank stock is not arrestable, 
cairney (n.r.), see Opinion in Appendix, but may be attached by adjudication. 
infra. 4 See p. 32, supra. 
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The schedule should be delivered to a principal official at the head office, 
and notice sent to the branch office at which the.fundsare. It is thought 
that arrestment in the hands of a bank, which has its head office in Scot- 
land, service being made at the head office, will attach funds deposited in 
a branch office in another country.1. In the case of companies under the 
Companies Clauses (Consolidation) Act, 1845,’ and railway companies under 
the Railway Clauses Act, 1845 ° (and this includes all the Scotch railway 
companies), the copy may be left at or posted to the principal office of the 
company, or one of its principal offices if more than one, or be given 
personally to the secretary, or if no secretary, to any director.* As in the 
case of banks, service should be made at the head office, and notice sent to 
the branch office at which the goods are; notice by serving a schedule 
of arrestment there will be the preferable method. Service on the branch 
office where the goods lie may perhaps be sufficient if properly intimated 
to the registered office, but this should not be relied on.? 

Where the arrestment is to attach deposits in a Post-Office Savings 
Bank, service will be made on the Postmaster-General by delivering the 
schedule to a chief official at the General Post-Office, Edinburgh.” In 
the case of Trustees Savings Banks service will be made by delivering 
the schedule to a principal official at the head office. In both cases notice 
will be sent to the branch where the money is lying. 

For the mode of service in the case of other associations, e.g. Police 
Commissioners, Industrial and Provident Societies, Friendly Societies, 
Building Associations, Presbyteries, Church Assemblies, etc., reference may 
be made to the service of the charge. 


SCHEDULE AND ExEcution.—The requisites of the schedule of arrest- 
ment delivered to the arrestee, and of the execution returned by the 
messenger, will appear from the forms in the Appendix. They are 
analogous to the schedule and execution of charge, and are dealt with in 
detail under “Charge.” The schedule and execution will narrate the 
warrant for the arrestment (giving its date and designing the parties), 
the arrestee, the sum arrested, and the date of execution, will be signed 
by the messenger, and in the case of the execution will narrate the mode 
of service, and be signed also by one witness.” At common law the 

1 See Rae v. Neilson, 1742, M. 716. ° Aberdeen Ry. Co. v. Ferrier, 1854, 
2°8°&. 9 Victne, 17,<seu 137. 16 D. 422. 
38 & 9 Vict. c. 33, sec. 130, and the 


Commissioners Clauses Act, 10 & 11 ° See Bickerstaff v. Orr, 1886, 2 S.L. 
Vict. c. 16, sec. 99. Rev. 87, and infra, p. 46. 


* Robertson and Johnston v. N. B. Ry. 71 & 2 Vict.c. 114, se. 32; 9 & 
Co. 1892, 9 S.L. Rev. 72. 10 Vict. c. 67. 
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execution must describe all that is essential to the service while by 
statute * the messenger and witness must sign the execution, and must be 
named and designed therein; otherwise the execution is null. The 
execution must also fairly disclose where the arrestment was executed, by 
sufficiently designing the party in whose hands it was laid. Those cases 
which have been specially decided about arrestment will here be noticed, 
and other illustrations will be found under the schedule and execution 
of charge. 

Defects in Schedule and Execution.—It was sufficient that the execution 
stated that the officer “arrested in the hands of A. B., farmer, at Peaston,” 
and that “a just copy of arrestment to the effect foresaid” was “left for 
the said A. B. within his dwelling-house.”? Nor was it fatal that in the 
schedule the common debtor was described as solicitor-at-law, while in 
the execution he was described as merchant in Edinburgh ;* or that the 
summons was raised in the name of A. B., mason in E., and C. D., mason 
in Bridgend of E., carrying on business in E. under the firm of B. and D., 
masons and quarriers, while in the execution the summons was set forth 
as at the instance of A. B. and C. D., masons and quarriers in E° 
But still arrestments and all such diligences are strictly looked at,° and 
the omission from or misstatement in the execution of anything essential 
will be fatal,—as the incorrect description or omission of the warrant,’ or 
of the name or designation of the arrester, common debtor, arrestee, or 
messenger; or a disregard of the requisites of the Acts of 1681 or 1686.° 
Thus, where the execution bore that the Sheriff Court decree was dated 
13th January, and the extract 6th February 1872, the actual date of the 


i Bell's Pr. see. 2.2.77. 

2 1681, c. 5; 1686,¢ 4: these Acts 
apply only to the principal execution ; 
1693, c. 12 applies to the schedule. 

3 Wight v. Wight, 1822, 1 8S. 424 
(N.E. 395); Scott v. Fisher, 1825, 4 8. 
261 (N.E. 266), “in the hands of Sir 
J. H. M. of Springkell, baronet, by leaving 
a copy at his dwelling-house” without 
stating where the house was, was held 
sufficient. See also Montgomery v. L. 
Fergushill, 1632, M. 3749; Creighton’s 
Ors. 1684, M. 3750; Adam v. Barllies of 
Ayr, 1626, M. 3748. 

4 Fraser v. M‘George, 1810, Hume, 
30. It is doubtful if this would now be 
followed. 

5 Mitchell v. Hepburn, 1830, 8 S. 


319. 
6 Ersk. 2. 5. 55; Bell’s Pr. sec. 2277 ; 


Stewart v. Brown, 1824, 3 S. 56 (N.E. 
36). 

’ Graham v. Bell, 1875, 2 R. 972; 
Bell’s Pr. sec. 2277. 


8 Henderson's Trs. 1831, 9 S. 618. 
Where the common debtor was designed 
as W. K. Kendal otherwise William 
Hunter Grinnston, instead of W. H. 
Kendal otherwise William Hunter 
Grimston, the discrepancy was held 
iminaterial, it not being averred that the 
mistakes had caused any misunder- 
standing. Hannan y. Kendal, 1897, L. 
Kincairney (n.zr.), see Opinion in Ap- 
pendix, infra. 

9 Supra, note 2; Holmes v. Reid, 
1829, 7 8S. 5385 (overruling Stewart v. 
Brown, supra); Thomson v. Gavin, 1830, 
8 S. 921; Bell’s Pr. supra. 
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decree as shown by the extract being 30th January 1872, the mistake 
was fatal." 

By statute® the messenger is required to sign the schedule delivered 
to the arrestee, and it must also bear the date of execution and the name 
and designation of the witness.’ The statute, however, does not say that 
failure in any of these particulars will invalidate the arrestment, but only 
that it shall infer deprivation of office on the part of the messenger. It 
was at first held that the omission to insert the name and designation of 
the witness in the schedule rendered the arrestment ineffectual,* but in a 
The distinction thus made 
between the sanctions by which the required forms are enforced, in the 


later case this was expressly overruled.? 


case of principal executions and of copies, is founded on reasonable 
grounds. The principal execution is returned to the creditor, who, if it 
appears defective, can remedy matters by obtaining a second execution 
at any time before the former is produced in judgment ;° while, on the 
other hand, he can know nothing of the copy left with the debtor.’ 
Subject must be clearly identified—The subject arrested must be clearly 
identified in the schedule to interpel the arrestee from parting with it. 
Where arrestment was used in the hands of a public carrier of certain 
specified goods “ belonging to A. B. and addressed to C. D.,” the carrier was 
found not entitled to disregard the arrestment, and was justified in 
refusing delivery to the party to whom they were addressed.” But where 
the arrestment is simply of unidentified goods “belonging to A. B.,” this 
will not entitle the arrestee to refuse delivery of goods addressed to C. D., 
because he suspects or has been verbally informed that the goods really 
belong to A. B.° On the other hand, where a party deposited goods with 
another in such a manner as not clearly to show that he was the owner 
of them, and thereafter a creditor of a third person used arrestments in 
the hands of the depositary, who was informed at the time by the third 
party that the goods were his, and notified by the messenger that the 
arrestment was meant to apply to these goods, the depositary was found 


1 Graham v. Bell, supra. The mis- * Stewart v. Brown, supra. 


take also appeared in the schedule, but it 
was said that the important thing was 
that it was in the execution. It would 
seem, however, that the same mistake 
occurring only in the schedule would be 
sufficient to invalidate the diligence. 

2 1693, c. 12; Bell’s Pr. sec. 2277. 

3 Personal Diligence Act, 1838, sec. 
32: one witness is now sufficient except 
in poindings. 


° Holmes v. Reid, supra; Thomson v. 
Gavin, supra. 

6 May vy. Malcolm, 1825, 4 S. 76 (N.E. 
79). 

" Holmes vy. Reid, supra; Graham v. 
Bell, supra; Bell’s Pr. sec. 2277. 

8 Matthew v. Fawns, 1842, 4 D. 1242. 

9 Metzenburg v. Highland Ry. Co. 
1869, 7 M. 919; Stavert v. Caled. Ry. 
Co. 1895, 3 S.L.T. 17. 
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entitled to refuse delivery to the depositor until his right of ownership 
should be judicially established! Where the sum mentioned in the 
schedule was qualified by the words “more or less,” the arrestment was 
held to attach a sum considerably in excess of that mentioned. 


ARRESTEES ; SPECIAL PARTIES.—Jn whose Hands Arrestment to be used. 
—It may be stated at the outset that the arrestee must be subject to the 
jurisdiction of the Scotch Courts.? Where the arrestment is intended to 
attach a fund personally due by an individual arrestee, nothing requires 
to be said. But where it is to be directed against sums held by him in a 
fiduciary capacity, care must be taken to set forth in the schedule and 
execution the character in which he holds the fund arrested, e.g. trustee,‘ 
executor,’ agent, etc. Thus, where an arrestment to attach money due 
by a bank to the common debtor was laid in the hands “of H. and A. 
M‘Ewan, agents, Union Bank of Scotland, Lochgilphead,” the arrestment 
was held bad. If the words “agents, Union Bank of Scotland” were to 
be taken as merely expressive of the designation of the arrestees, then it 
was simply arrestment in the hands of the firm of H. and A. M‘Ewan. If 
the words were intended to be anything else than designation, 7.¢. to 
describe their representative capacity as agents of the Bank, then the 
arrestees were not designed at all. It would have made no difference 
although the words “as agents” had been used, as in that case the 
arrestees would not have been designed.© With this may be contrasted 
the following case :—The arrestees were designed as “James Currie and 
Company, 16 Bernard Street, Leith, owners or managing owners of the s.s. 
Orient,’ although in point of fact they were not owners or manag- 
ing owners, but merely managers of the steamer. The arrestment 
was held good. The object of the designation was to show that the 
arrestment was used in the hands of the company, “only in the 


1 Craig v. Thomson, 1847, 9 UD. obligation of an executor was a personal 
409. one, but limited to the extent of the 
2 Ritchie v. M‘Lachlan & Ors. 1870, inventory, and that the private funds of 
8 M. 815. the executor could be arrested ad fund. 
3 Stair, 3. 1. 24; Ersk. 3. 6. 3; jurts. in an action again him as exe- 


Couts v. Miln, 1733, M. 4835; Douglas, 
Heron, & Co. v. Palmer, 1777, 5 Br. Sup. 
449; Miller v. Crawford, 1671, M. 7293. 

4 Thomson v. Macandrew, 1826, 4 S. 
450 (N.E. 456); Wilson v. Gloag, 1840, 
2 D. 1233. 

5 Wilson v. Mackie, 1875, 3 R. 18; 
cf. Macadam v. Macadam, 1873, 11 M. 
860, where the Court held that the 


cutor. As to this case, see p. 107, infra. 

6 Graham v. Macfarlane & Co. 1869, 
7 M. 640; Beckerstaff v. Orr, 1886, 2 
S.L. Rev. 87; Henderson's Trs. 1831, 9 
S. 618, where the L. O. expressed an 
opinion that the words “Agent” or 
“ Manager of ” are merely designa- 
tion, and do not show that diligence was 
used against the party in that character. 
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capacity of being the person having control of the steamer, and not in 
any other capacity in which the firm might be in possession of money or 
goods.” 

Pupil, Minor, Judicial Factor, Curator bonis, etc.—If the arrestee is a 
pupil it is sufficient that the arrestment is in the hands of the tutor ;” 
but it should be laid in the hands of both. If the arrestee is a minor 
the arrestment need only be laid in his hands.’ If the debtor’s estate 
is under the management of a judicial factor the arrestment will be laid 
in the factor’s hands, as the estate is vested in him; if under a cwrator 
bonis, in the hands of the ward, as the curator is vested only with the 
management and not with the estate. As the Accountant of Court is, by 
the Court of Session Consignations Act, 1895, the sole custodier of all 
sums consigned or deposited in any bank under orders of the Court, or 
consigned with him or the Clerk of Court in any cause, an arrestment 
thereof will be laid in his hands.2 But as the Act contemplates that 
consignation in the first instance is to be made with the Clerk of Court, 
arrestment will be validly laid in his hands if he has not transferred the 
fund to the Accountant. 

Where the arrestee is not an individual, but a company, association, 
corporation, etc., care must be taken that the arrestment is laid in the 
hands of the proper parties as arrestees. It may be stated as a rule 
without exception, that the arrestment will be laid in the hands of the 
parties who would have been defenders in an action for payment of the 
sum arrested, and who after decree could have been charged there- 
for. The arrestees, therefore, will be designed in the same manner as if 
they were being sued or charged.® A few of the more ordinary cases will 
be considered, but for a more detailed examination reference may be 
made to “The Charge.” 

Partnerships, Corporations, Railway Companies, Banks——In the case 
of partnerships, if the firm has a social name, the arrestment will be laid 
in the hands of the firm without naming any of the partners. The firm 
must be correctly designed. An arrestment used in the hands of Sibbald 


1 Carron Oo. v. Currte & Co. 1896, ander, 1891, 19 R. 167. 


33 S.LR. 578; see Matthew v. Fawns, ° 58 & 59 Vict. c. 19. The Act only 
1842, 4 D. 1242; Kellas v. Brown, 1856, applies to the Supreme Courts. It does 
18 D. 1089. not apply to consignations made in 

2 Ersk. 3. 6. 4; More’s Notes, 288; virtue of an Act of Parliament, unless, 
Bank. 3. 1. 33 contra. it is thought, the consignation is subject 


5 Bank. 3.1.33; Ersk. supra ; Robert- to the orders of the Court; Antrobus, 
son v. Ker, 1687, M. 2184; Binning v. 1896, 23 R. 1082. 
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4 Bell’s Pr. sec. 2121; Yule vy. Alex- Ersk. 3. 6. 5. 
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Bros. was found ineffectual to attach funds due by Sibbald Bros. & Co.! 
An arrestment laid in the hands of a partner will not attach debts due by 
his firm.’ Where the firm has merely a descriptive name the arrestment 
will be laid in the hands of the firm and of three partners thereof named 
and designed as such. 

Where the funds of a corporation are to be arrested, the arrestment 
will be laid simply in the hands of the corporation—giving merely the 
corporate name conferred upon it by custom, charter, or Act of Parliament,’ 
eg. the Lord Provost, Magistrates, and Town Council of * the 
County Council of , the Parish Council of , the North British 
Railway Company, the School Board of , the University of 4 
the Faculty of Advocates, the Governor and Company of the Bank of 
Scotland.’ All Scotch railway companies, Scotch banking companies, and 
companies registered under the Joint-Stock Companies Act, 1862, are 
bodies corporate. 


In many cases the statutes under which bodies or associations act 
declare that a certain official may sue or be sued on their behalf, and in 
these cases arrestment will be laid in the hands of such official although 
the association is an incorporation. Thus arrestments against Police 
Commissioners under the General Police Act, 1862, were used in the 
hands of the clerk; under the Burgh Police Act, 1892, they are laid in 
the hands of the Commissioners for the Burgh, as by the later Act the 
Commissioners are incorporated.® If by the provisions of the Act the title 
to sue is not vested in one individual, but may be in one or other of 
several individuals according to the nature of the action, care must be 
taken that the arrestment is laid in the hands of the party who would be 
sued for the arrested fund. Thus the General Police Act, 1850, provided 
that all proceedings under the Act by or against the Commissioners 
should be in the name of the clerk, or treasurer, or collector. The duty of 
the clerk under the Act was merely to keep the books; the collector's 
duty was to lodge the funds which came into his hands in bank, there to 


1 Henderson’s Tvs. 1831, 9 S. 618. 

2 See p. 114, infra. 

3 Lockhart v. Mags. of Lanark, 1752, 
M. 11993, Kilk. 439; Murray v. York 
Buildings Company, 1733, M. 3780; 
Clarkson v. Mags. of Edinburgh, 1743, 
M. 2538; Whitehaven & Furness Ry. 
Co. v. M‘Fadyen, 1848, 10 D. 1127; 
Campbell v. MacAlister, 1898, 5 S.L.T. 
No. 417; 35 S.L.R. 508. 

4 Lockhart v. Magistrates of Lanark, 
supra. 


5 The reports of the old decisions are 
worth little; the party in whose hands 
the arrestment is laid is confused with 
the person on whom service is made. 
Keir v. Menzies, 1739, M. 738, 850, 
and 2537; 5 Br. Sup. 656; Elch. 
“ Arrest.” No. 10; Kilk. “Arrest.” No. 3; 
Carmichael v. Mosman, 1742, M. 740, 
5 Br. Sup. 721; Elchies, “Arrest.” No. 
19; Ersk. 3. 6.5; see Henderson’s Ts. 
supra. 

8 Secs. 55 and 56. 
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be operated upon by the treasurer. In these circumstances, it was held 
that arrestment must be in the hands of the treasurer, the object being to 
attach the funds of the Commissioners over which the treasurer alone had 
control Lord President Inglis said: “Now, under most statutes of this 
kind there is one officer and one only appointed, in whose name a body 
of Commissioners may sue or be sued, but under the present statute they 
may be represented by either the clerk, the treasurer, or the collector, and 
looking to the nature of the duties devolving upon each of these, it seems 
very plain that it would depend upon the nature of the proceedings which 
is the proper officer to represent the Commissioners in any particular 
instance. The object of the present proceedings on the part of the 
arrester is to attach funds belonging to the Commissioners, but which are 
due and owing by them to the common debtor. . . . In the present case 
the funds of the Commissioners are in the hands of the treasurer. The 
clerk has nothing to do with them, and he never can have anything to do 
with them under this statute. It is clear that the use of arrestments in 
the hands of the clerk can have no effect, as the treasurer, the only 
person who has a right to pay away funds, may do so without the 
knowledge of the arrestee. . . . He ought to have used the arrestments 
in the hands of the treasurer. He is the proper representative of the 
Commissioners in a matter of this kind. It is necessary to explain the 
distinction, because there are certain cases in which a different rule 
might prevail. If the only representative in whose name the Com- 
missioners might sue or be sued were the clerk or the secretary, there 
would be no choice in the matter, and the only way to arrest in that case 
would be in the hands of the only person entitled to represent the body, 
and to use arrestments in the hands of a person not so entitled would be 
an entire mistake. He would be the mere servant or hand of the body 
of Commissioners, and the case would fall under the class of deci- 
sions where it has been held that a person who holds the funds of 
a corporate body as the hand of the corporation is not to be identi- 
fied with the person to whom, as representing the corporation, the 
funds belong.” If there is a choice of persons who may be sued 
arrestment should be laid in the hands of the person who holds the 
fund. 

The arrestment of deposits in Post-Office Savings Banks will be Jaid in 
the hands of the Postmaster-General.? Trustees Savings Banks are not 
bodies corporate, and strictly the arrestment should be laid in the hands 


1 Macdonald v. Reid, 1881, 9 R. 211. 1886, 2 8.L. Rev. 87. As to this case see 


9 


* 24 Vict. « 14; Bickerstaff v. Orr, p. 46, infra. 
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of the trustees nominatim ; but in practice it is sufficient to arrest in 
the hands of a principal official, ¢.g. the treasurer. 


MopDE oF ARRESTMENT OF SuIpPs.—The arrestment of a ship is made 
by affixing the schedule to the main or only mast, and chalking above it 
the Royal initials V.R.1| A ship may be arrested either when it is lying 
in the harbour or is anchored in the roadstead,? but not when it has set 
sail on its voyage.’ Ifthe ship is not completed, but is merely building 
on the stocks, it can be arrested there, and the schedule is then affixed to 
the sternpost.* It is illegal for the messenger under a mere warrant to 
arrest to interfere with the ship, or to remove any part of it, eg. the 
machinery of the pump.? 

It has been already noticed how far it is necessary to obtain a special 
warrant to dismantle. Assuming authority to dismantle to have been 
properly obtained, how is it to be executed ? 
officer “to take the sails, rudders, and anchors from the said vessel (the 
same being always in a safe harbour).” These latter words are ambiguous. 
What is meant only is, that if the vessel is in a harbour where she may 
be safely dismantled this may be done. The warrant to dismantle does 
not authorise the removal of the vessel to a safe harbour for the purpose 
of dismantling.° In Kennedy v. M‘Kinnon the vessel was safely anchored 
in a bay, distant from the shore about twenty fathoms, to which she was 


The warrant authorises the 


attached by a hawser. The messenger removed her for about a mile, ran 
her aground on the sand, and then removed the sails and cargo and stored 
them on the shore. He was found lable in damages for injury which the 
vessel sustained in consequence of this removal, “not being entitled to 
take possession of the ship or cargo, or to remove her from:the place 
where she was at anchor.” In a similar case, where the vessel was safely 
lying at anchor in the roadstead, the arresting creditor was held liable for 
invading and taking possession of her and carrying her into the harbour, 
“the illegal invasion of a vessel and carrying her off from her anchorage” 
being “a legal wrong for which the parties committing it are unquestion- 
ably liable in damages independent of every other consideration.”” The 


dismantling or removal of the vessel, where that is competent, must be 


1 Bell’s Com. on Statute, p. 16; “Arrest.” No. 5; Mill v. Hoar, 18th 


Menzies’ Cony. p. 315; Campbell on 
Citation, p. 158; Ersk. 3. 6. 3, note c. 

2 Kennedy v. M‘Kinnon, infra; 
Peterson v. M‘Lean, 1868, 6 M. 218; 
Carlberg v. Borjesson, infra. 

3 Carlberg v. Borjesson, infra. 

4 Balfour v. Stein, 1808, M. App. 


Dec. 1812, F.C.; Menzies, Campbell, Ersk. 
supra. 

5 Kennedy v. M‘Kinnon, 1821, 1 8S. 
210 (N.E. 198), 20 F.C. 496. 

6 Kennedy v. M‘Kinnon, supra. 

7 Petersen v. M‘Lean, 1868, 6 M. 
218 (L. Pres. 221). 
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carefully done. “The mere circumstance of having a warrant to arrest 
a vessel will not justify the handing her over to grossly ignorant and 
negligent persons who will cause damage.” ’ 

In practice, dismantling is effected in the case of sailing-ships by 
removing the sails; in the case of steamships by removing a necessary 
part of the machinery. 

Removal of Vessel—A special warrant is necessary to authorise the 
removal of the vessel. The Lord Ordinary on the Bills, as representing the 
Judge Admiral, has power to grant such warrant.” The Sheriff of the 
county where the arrested vessel lies would also seem to have the same 
power. The Admiral-Depute had power to loose arrestments laid on not 
only under his own warrants, but under the warrants of the High Court, 
and “also the power of preventing and punishing breaches of said 
arrestments, and of taking such other steps as are necessary and usual in 
this department of judicial procedure.” As the Sheriff of the county 
where the arrested vessel lies has in his own district the powers which 
formerly belonged to the Admiralty Judge, this would seem to include 
power to grant authority to remove the arrested vessel to a safe harbour 
where she could be dismantled. 

Where may the Vessel be arrested.—As already noticed the ship must 
be lying in the harbour or in the roadstead. Ifshe has set sail on her 
voyage, arrestments effected by a messenger who has pursued and over- 
taken her are illegal.* Nor does it alter this that the vessel ought not to 
have proceeded on her voyage, as where arrestments had already been 
used ad fundandam jurisdictionem when she was lying in the harbour, 
and disregarding these the captain had set sail.‘ The remedy in such 
cases, if the vessel be still within the territorial limits.of the jurisdiction, 
might be a petition to the Court for warrant to take possession.> If this 
course is impossible or inconvenient, the defender, if the arrestment has 
been on the dependence, may be ordered to find caution or consignation.® 

When by an illegal act the vessel has been placed in a position in 
which she would in ordinary circumstances be arrestable, she will not be 
liable to arrestment by the person whose illegal act brought her there ; 
nor by those who were parties thereto—for example, the granter of the 


1 Petersen v. M‘Lean, 1868,6 M. 218 contained the usual warrant to arrest and 


(L. Pres. 221). dismantle, and bore also the concurrence 
2 Turner v. Galway, 1882, 19 S.L.R. of the Lord Ordinary. 

892. > Ibid, p. L. Mure; see Lucovich, 
3 Carlberg v. Borjesson, 1877, 5 R. infra. 

188, aff. (H.L.) 215. 8 Meron v. Umland, 1896, 3 S.L.T. 


4 Ibid. In this case the summons No. 444, 
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mandate which authorised the illegal act by which the vessel was so 
placed; the mandatory in his private capacity; or parties who had 
granted authority to the mandant to act for them against the managing 
owner of the vessel against whom the arrestments were used, and who 
were working along with the others for a common end to detain the vessel 
and get the managing owner removed from the management.' 

A special case may here be noticed. A bottomry bond was granted 
abroad over a vessel, by the master who was not a part owner. The 
vessel having arrived in this country, the bondholder, on the master’s 
failure to pay, was proceeding to raise an action for payment against him 
and for sale of the vessel, and being apprehensive that the ship might be 
removed beyond the jurisdiction, he presented a summary petition to the 
Inner House craving warrant to arrest. The Court ordered service on 
the master, and granted warrant to messengers-at-arms to arrest ad 
interim on exhibition of a certified copy of the interlocutor? It was 
stated at the bar that the master not being a part owner the vessel could 
not be arrested on the dependence of an action against him, and that the 
owners not being personally liable under the bond, action could not be 
directed against them so as to make arrestment available. It is thought 
that the petition was unnecessary. Where the action is against the 
master as representing the ship, the ship may be arrested.’ 

1 Carlberg v. Borjesson, 1877, 5 R. 3 See Morison and Milne v. Massa, 


390, aff. 5 R. (HL) 217. 1866, 5 M. 180; see p. 244, znfra. 
2 Lucovich, 1885, 12 R. 1090. 


CHAPTER III 
WHAT SUBJECTS ARE ARRESTABLE 


GENERALLY.—All personal debts due to the common debtor, or moveable 
property belonging to him in the hands of an independent third party, 
may be arrested.1 Among things arrestable are corporeal moveables, a 
balance due by a bank on cash account, money with them on deposit 
receipt, the share of profits or stock due to the partner of a company or 
joint adventure,” although the partnership assets should consist of heritage,’ 
or be situated abroad at the date of the arrestment (¢g. in the hands of a 
supercargo at sea or factor abroad),* a debt due by a partner to the 
company, arrears of or current rents of lands or houses due by the 
tenants,> arrears of or current interest on heritable debts,° the unpaid 
price of moveables or lands, and moveable bonds of every kind. The debts 
may be pure or conditional, constituted or unconstituted, liquid or 
illiquid. In short, every claim of a moveable nature, though its extent 
or validity depends on the issue of a suit, may be arrested.’ Carriages, 
trucks, etc., belonging to one railway company can be arrested while in 
the possession of another.8 Ships, shares of ships,’ or a ship which is 
only on the stocks, can be arrested.!° A ship may also be arrested for the 
debt of a part owner, and this although it has been chartered for a foreign 


1 Stair, 3. 1. 25 et seg. ; More’s Notes, 
284 et seg. ; Mack. 2.321; Bank. 3. 1. 35; 
Ersk. 3. 6. 5; Bell’s Com. 2. 70; Bell’s Pr. 
sec, 2276. The one statutory exception 
to this rule by which a seller, under the 
Sale of Goods Act, 1893, is allowed to 
arrest in his own hands is treated under 
a separate head ; infra, p. 146 et seq. 

2 Neilson and Murdoch v. Colquhoun 
and Rae, 1745, M. 723; Rae v. Netlson, 
1742, M. 716; Bell’s Com. 2. 3. 

3 Sime v. Balfowr, 1804; M. App. “Her. 
and Mov.” No. 3; Murray v. Murray, 
1805, tbid. No. 4; Bell’s Com. supra. 

4 Rae v. Neilson, 1742, M. 716. 


5 Stair, 3. 1. 28, 29; More’s Notes, 
285; Bell’s Com. 2. 72; Bell’s Pr. sec. 
2276; see p. 49, infra. 6 Ibid. 

7 Ersk. 3. 6. 6, 8; Wardrop v. Fatr- 
holm and Arbuthnot, 1744, M. 4860; 
Smyth v. Rogerson, 1832, 10 S. 433. Bank. 
3. 1. 35. 

8 Lindsay v. L. & N.-W. Ry. Co. 1860, 
22 D. 571. By statute (30 & 31 Vict. 
c. 126, sec. 4), the rolling stock and plant 
of a railway company are exempt from 
diligence in execution. 

9 Monteith v. Murray, 1677, M. 3685 ; 
Clark v. Loos, 1853, 15 D. 750. 

10 Mill v. Hoar, 18th Dec. 1812, F.C. 
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voyage ;* or for a bottomry bond granted by the master.2 The sum ina 
policy of insurance is arrestable during the life of the insured, and if he 
die before the next premium falls due the arrestment is effectual? It 
has also been held in the Outer House that the arrestment does not fall 
by the payment of another premium, and this, it is thought, is sound.t 
Shares in a Company ; Capital called and wncalled.—Shares of a joint- 
stock company which are moveable can be arrested by creditors of a 
shareholder ;° and shares of a company declared by Act of Parliament to 
be heritable are attachable by arrestment after the company is dissolved. 
The liability of shares or stock of a banking company to arrestment 
depends on the constitution of the company, whether registered under the 
Joint-Stock Companies Acts, or incorporated by special Act of Parliament 
or Royal Charter. If there is no provision made in the title of constitution 
bank shares or stock are arrestable, but it is sometimes declared that the 
shares shall not be attachable by arrestment. Inquiry should therefore 
be made before diligence is used. The stock of the Royal Bank of 
Scotland can only be attached by adjudication.’ A change in the general 
law of the country as to the diligence for attaching the property of a 
company can only be made by statute or Royal Charter. 
itself has no power to do so by its Articles of Association.® 
Where a company has made a call on its shareholders, the amount of 
the call due by a shareholder may be arrested by a creditor of the 
company.? Whether the arrestment would attach the amount of the 
subscribed shares not called up has never been decided. On this point 
Lord Moncreiff said: “ There is evidently a material difference between a 
debt which is not only constituted im obligatione, but which has been 
rendered fully exigible and payable by a call made under the terms of the 
contract and statute, and a debt which, though constituted in obligatione, and 
liable at any time, by a legal act or demand, to be made fully demandable, 
has not yet been brought into that state that the party is bound to pay 


The company 


1 Malcolm v. Cook, 1853, 16 D. 262; 
M‘Aulay v. Gault, 6th March 1821, F.C. 
The other owners will be entitled to have 
the arrestment loosed on caution being 
found. See Bell’s Con. on Statute, p. 16. 

2 Lucovich, 1885, 12 R. 1090 ; see also 
Morison & Milnev. Massa, 1866, 5 M. 130. 

3 Strachanv. M‘Dougle, 1835,138. 954. 

4 Bankhardt’s Trs. v. Scot. Amic. Ass. 
Soc. 1871, 9 M. 443. 

5 Sinclair v. Staples, 1860, 22 D. 600 ; 
Lindsay v. L. & N.-W. Ry. Co. supra ; 
Bell’s Com, 2. 4. 


6 Alison v. Directors of the African and 
Indian Co. 1707, M. 707. 


7 Royal Bank v. Fairholm, 1770, M. 
App. ‘ Adjudication,” No. 3. 

8 Clark v. West Calder O1l Co. 1882, 
9 R. 1017 (L. Shand, 1033). See Hill 
vy. Colleye of Glasgow, 1849, 12 D. 46. 


9 Hill v. College of Glasgow, supra ; 
Queensiand Merc. and Agency Co. Ltd. v. 
Australian Invest. Co. Ltd. 1888, 15 R. 
935; 1891, LR. 1 Ch. 536, aff. 1892, 
LR. 1 Ch. 219. 
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it at a fixed date... . For anything I have yet seen, I should not think 
there was any legal objection to the mere competency of an arrestment 
covering the entire obligation of the partner. I do not enter into the 
point. But no doubt such an arrestment might be liable to be defeated, 
or the stock subscribed might never come into such a state that the 
arrestment could take any actual effect.”' It has been decided that a 
company can mortgage its uncalled capital, and that if the liquidator of 
the company make the calls, he will hold the fund realised from the 
capital mortgaged for behoof of the mortgage creditors.” This, however, 
does not show that an arrestment can attach the uncalled capital, as a 
right may be assigned which cannot be attached by diligence, eg. a spes 
successionis® It is thought that arrestment would not attach capital un- 
called—the obligation to pay is contingent, and may never arise. 

Savings Banks’ Deposits—It is stated in the rules issued by the Post- 
Office, and has been held in the Sheriff Court,* that deposits in Post-Office 
Savings Banks are not arrestable. This is founded on statute having 
referred to arbitration any disputes between the bank and a depositor or 
creditor of a depositor.2 It is thought such deposits are arrestable. If 
the arrestee, the bank, admit its liability, no dispute has arisen ; if it does 
not, then the action of furthcoming can be sisted to obtain the award of 
the arbiter, and thereafter decree of furthcoming may be granted or 
refused. Deposits in Trustees Savings Banks are in the same position.° 


Bonps.—1. Personal Bonds.—Personal bonds without a clause of 
interest have always been moveable, and therefore attachable by arrest- 
ment. Where such bonds bore a clause of interest, they were moveable 
until the term of payment, or if interest was payable before the principal 
sum until the term of payment of interest.’ After the term of payment 
of principal in the one case, or of interest in the other, such bonds became 


1 Hill v. College of Glasgow, supra. 

2 In re Pyie Works Lim. 1890, L.R. 
44 Ch. Div. 534. In England an entry 
in the company’s mortgage register of a 
deed charging or assigning uncalled 
capital will be sufficient. In Scotland, 
the ordinary mode of completing an 
assignation must be adopted, 2. inti- 
mation to the debtors (the shareholders). 
In Clark v. West Calder Otl Co. 1882, 
9 R. 1017, where a limited company 
assigned to trustees for the debenture 
holders, in security for sums advanced on 
debentures, certain leases of minerals, the 


assignees, who had given intimation to 
the landlord, but not entered into posses- 
sion, had no preference over the ordinary 
creditors in the liquidation of the com- 
pany. Robertson v. Brit. Linen Co. 1891, 
18 R. 1225. 

3 Trappes v. Meredith, 1871, 10 M. 38. 

4 Bickerstaff v. Orr, 1886, 2 8.L. Rev. 
87. 
5 24 Vict. c. 14, sec 14; 26 & 27 
Vict. c. 87, sec. 48. 

6 26 & 27 Vict. c. 87, sec. 48. 

7 Ker v. Knows, 1635, M.699; Ersk. 
2, 2. 9 et seg.; 3. 6.6. 


BONDS 47 


heritable." By statute,” bonds thus rendered heritable were made move- 
able as to the succession of the creditor, except in questions between 
husband and wife and as to the fisc. This did not alter their character 
quoad diligence, so that adjudication was necessary. But it is thought 
that a later statute rendered them also attachable by arrestment.? The 
debentures issued by most companies, though heritable, will therefore be 
attachable both by arrestment and adjudication. 

2. Heritable Bonds.—Heritable bonds duly constituted by infeftment 
cannot be attached by arrestment even after the term of payment.‘ 
Anciently, if such bonds bore an obligation for infeftment or annualrent, 
though no infeftment followed, they could not be arrested, being considered 
heritable destinatione.” But it was atterwards enacted that the sums due 
by bonds, contracts, and obligations, though bearing clause of annualrent, 
could be attached by arrestment if no infeftment had followed thereon.® 
Adjudication of course also remains competent.’ The Act, however, 
relates only to debts which are truly constituted by personal obligation ; 
it does not extend to personal rights to lands, which are not properly 
debts, as a disposition on which no infeftment has followed, nor to 
While the Act would seem to contemplate 
only bonds on which infeftment could have followed, but has never been 


adjudications, wadsets, etc.® 


taken, the words are wide enough to include personal bonds made 
heritable destinatione, or by bearing interest after the term of payment. 
A debt constituted a real burden on heritage by reservation, and which, 
prior to the Conveyancing Act, 1874, was transmissible by assignation 
followed by intimation, cannot be arrested even if a personal bond has 
been granted in corroboration of the debt.!? Nor can a debt secured by 
the assignation to a lease of a heritable subject followed by possession," 
but such a debt remains moveable in questions between heir and executor.” 
Where heritable bonds under the above statute,'® or moveable bonds, are 
attachable by arrestment, the principal sum, as well as all past interest, is 


1 Lugton v. Dishington Ors. 1634, 2.321; Bank. 3.1.35; Stuart v. Stuart, 


M. 699; Ersk. supra. 

2 1661, « 32. 

4 Bank. 3. 1. 35. 

5 Stair, 3.1.27. The cases are not 
clear: Coupar vy. Atkman, 1620, M. 
696; Lindsay v. L. Lauriston, 1629, M. 
698; Simpson v. White, 1633, M. 698 ; 
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6 1644, c 41; 1661,c: 51; Ersk. 
3. 6. 6; Stair, 3. 1.27 and 4.50. 24; Mack. 


3 See note 6. 
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1666, M. 701. 
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10 Rowand v. Fleming and Strang, 
1825, 3S. 469 (N.E. 326). 
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attached, and consequently all the future interests until payment as 
accessory to the right itself! In other cases atrestment only attaches 
past due and current interest.? The term of payment of the principal 
need not have arrived ; it is sufficient that the debt is due, though not 
payable. Execution on the decree of furthcoming will be superseded 
until the day of payment is come.’ Since 1868 heritable securities are 
moveable as to the succession of the creditor, except in questions between 
husband and wife, in computing legitim, or as to fisc, but this does not alter 
the nature of the diligence by which they are attached, ze. adjudication. 
Effect of Requisition, Adjudication, Consignation, ete—If the debtor in a 
heritable security has been served with a requisition calling up the bond, 
or has been charged to pay, both principal and interest are attachable by 
arrestment.* But bonds heritable destinatione are not made moveable by 
a charge.’ Adjudication led on a moveable bond makes the debt heritable 
and excludes arrestment.® Although only a small part of the debt for 
which adjudication is led is made effectual by it, the remainder being 
afterwards recovered from personal effects of the debtor, the whole debt is 
heritable.’ If a heritable bond has been made moveable by a charge, a 
subsequent adjudication by the creditor will again make it heritable,’ but 
a bond made heritable by adjudication will not be restored to moveable by 


a subsequent charge.? Where there has been a ranking and sale arrestment 


1 Ersk. 3.6.9; Bank. 3.1.35; Samp- 
son v. White, 16383, M. 698. 

2 Infra, p. 49, note 7. 

® Stair, 3.1.29; Bank. 3.1.35; Brown 
y. Johnston, and Renton v. Acheson, 1624, 
M. 8127; Scot v. L. Drwmlanrig, 1628, 
M. 846; Jumeson v. Sharp, 1887, 14 R. 
643; Learmonts v. Shearer, 1866, 4 M. 
540 (L. Curriehill). 
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M. 696; Mowat v. Richardsows Crs. 
1615, M. 695; Gray v. Graham 
1626, M. 697 and 5569: the arrest- 
ment was used upon the bond, and at 
that time the debt on which arrestment 
was used required to be moveable. 
Lindsay v. Town of Edinr. 1630, M. 
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in the purchaser’s hands by a creditor of one of the creditors ranked is 
ineffectual, his debt being heritable till payment! Arrestment will not 
even attach the reversion belonging to the debtor;? and if by agreement 
with the creditors the debtor consents to a sale the price is heritable until 
payment. While a requisition by the creditor renders the bond move- 
able, the act of the debtor will not change the nature of the security. 
Although the debtor consigned money to redeem a wadset and duly used 
an order of redemption, the fund was not thereby rendered moveable. It 
only became moveable and arrestable when decree of declarator, finding 
that the wadset was dissolved, had become final,‘ or when the creditor had 
accepted of the consignation.> The sum in a heritable bond would be move- 
able after the debtor had obtained from a notary an instrument narrating 
the consignation and thereby discharging the debt. 


RENTS AND INTERESTS, ANNUITIES.—Rents and Interests— Although 
heritable estate corporeal, or if incorporeal completed by infeftment, is not 
the subject of arrestment, the rents and interests which are due or current 
may be arrested.” But in the case of current rent or interest the arrest- 
ment can only be effectual where the common debtor is in right of the 
rent or interest when it becomes due. If he has been denuded of the 
subjects before then, e.g. by adjudication and infeftment, the arrestment 
is ineffectual.” An arrestment therefore used between terms will attach 
the rent or interest legally due at the ensuing term.? The whole of the 
term day must elapse before the new term begins; so an arrestment used 
on the term day will only attach the rent or interest for the preceding 
term of which that day is the last, and not the rent or interest for the 


1 Mackenzie v. Graham, 1742, M. 765; Scott’s Ors. 1673, M. 702; Brown 
722. v. Tenants, 1624, M. 765; Lesly v. 
2 Gardiner v. Spalding, 1779, M. Ounningham, 1669, M. 766 ; Lovingston 
730. v. Kinloch, 1795, M. 769; Corse v. 


3 Brown v. Brown, 1779, M. 5593. 

4 Stormonth v. Robertson, 24th May 
GH, DOL Ro Siminee ch ls sia Oy JIE Ziad 
Mack. 2. 304; Bank. 3. 1. 35; Bell’s Com. 
2.7; Mackenzie v. Tuach, 1739, M. 713; 
Hepburn vy. Hay, 1624, Spottiswoode, p. 16 ; 
Cunningham v. Wemyss, 1758, M. 727 ; 
Dunbar v. M‘Kenze, 1681, M. 5568. 

5 Stair, 2.1.4; Nicol v. Laurie, 1673, 
M. 14095; Leys v. Forbes, 1675, M. 
286; Arbuthnot v. Lockwood & Gibson, 
1739, M. 3077. 

6 Titles to Land Act, 1868, sec. 119 ; 
Conveyancing Act, 1874, sec. 49. 

7 L. Halkerton v. Falkner, 1628, M. 


Masterton, 1705, M. 767; Lvtster v. 
Aitown, 1667, M. 2765 ; Clunie’s Crs, v. 
Sinclair, 1739, M. 713; Pundar v. 
Davidson, 1824, 3 S. 69 (N.E. 45); 
Stair, 3. 1. 28, 29; More’s Notes, 285 ; 
iehale, Gh dl, Bk SF Mee Bh (oy WS AE IME Ashe 
Bell’s Com. 2. 72; Bell’s Pr. sec. 2276 ; 
Mowat v. Dick, 1612, M. 765, is over- 
ruled. 

8 Stair, 3. 1. 29; More’s Notes, 286 ; 
Bank. 3. 1. 35. See p. 52 as to effect of 
death of common debtor; also “ Effect 
of Arrestment in Competition with 
Adjudication,” chap. vii. p. 161. 

9 Ersk. cbid. 
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term beginning to run after the term day is ended.’ To attach the subse- 
quent rents or interests a new arrestment, which, however, may proceed 
in virtue of the same warrant, is required when these become due or 
current. The arrestment in the case of current rent or interest only 
attaches that for the current term. Thusif the rent or interest is payable 
half-yearly, arrestment during the currency of the first half year will not 
attach the subsequent half year’s rent or interest.’ So if the rents or 
interests were not payable according to the legal terms, but quarterly, 
monthly, or weekly, an arrestment for each current quarter, month, or 
week would be required. As in burgage subjects possession only begins 
on the 28th of May or November, while the rent is payable at Martinmas 
or Whitsunday, arrestment used between the term and the 28th of the 
month would not attach the rent for the ensuing half year.° 

Backhand and Forehand Rents——Although the rents or interests have 
been conventionally made payable after the legal term, the arrestment 
still has effect according to the legal terms of payment. An arrestment 
therefore used in January attached the rents legally due for the current 
term at Whitsunday, although payment thereof was conventionally post- 
poned till Martinmas following.” It seems to follow from this rule that 
an arrestment used in the above circumstances would attach (1) the rent 
legally due for the term ending the previous Martinmas, but convention- 
ally payable at the Whitsunday after the arrestment, as past due rent ; 
and (2) the rent legally due for the term ending Whitsunday after the arrest- 
ment, but conventionally payable at Martinmas thereafter as current rent. 

If the rent is payable forehand it is impossible to arrest current rent, 
unless the arrestment is used during the period of possession for which it 
is the rent, and before it is actually paid.® If it is paid prior to the 
arrestment it cannot be attached; and the arrestment used during one 
term would not attach the rent payable beforehand for another term’s 
possession. Thus if rent is payable at Whitsunday for the possession 
from that Whitsunday to the following Martinmas and so on, an arrest- 


1 Wright v. L. Cunninghame, 1802, 
M. 15919 overruling Bazllie v. Burton, 
1736, Elchies, “ Arrest.” No. 4; Pindar 
v. Davidson, supra. 

2 It will be remembered that on the 
other hand an assignation of rents, al- 
though unaccompanied by a real right 
in the lands, carries future rents in a 
competition with the cedent or his 
personal creditors. 

3 Livingston v. Kinloch, supra; L. 
Halkerton v. Falkner, supra. 


4 Smith & Kinnear v. Burns, 1847, 
9 D. 1344; Stair, 3. 1. 29. 

5 See Sawers v. Kinnair 1897, 25 
R. 45. 

6 Bell’s Com. 2. 8. 

7 Handyside v. Corbyn & Lee, 15th Jan. 
1813, F.C.; overruling Mowat v. Dick, 
1612, M. 765. 

8 In stating this rule it is assumed 
that the rent is paid at the stipulated 
term. If not it can be attached like any 
arrears. 
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ment used after Whitsunday could not attach the rent which was already 
paid at Whitsunday, and would not attach the next rent which fell to be 
paid at Martinmas, that being for the period after that term. If the rent 
payable at Whitsunday had not in point of fact been paid it would of 
course be attached. The diligence of creditors could thus be excluded by 
making the rents payable on the day of entry.’ The creditor’s only 
remedy would then be by adjudication so as to attach the estate. 

Effect of Prepayment by Debtor—Where the legal and conventional 
terms are the same, and the tenant has in bond fide made payment of his 
rent before the term, the question arises whether he can be compelled to 
make a second payment to a creditor of the landlord arresting in his 
hands before the legal term. By a series of old decisions it was settled 
that it was not a good answer toa purchaser or donatory of the Crown 
that payment had been made in good faith before the legal term,? and the 
same rule was said to apply in the case of creditors, by which it is 
thought was meant heritable creditors. 

In the case of a personal creditor arresting the rule cannot be said to 
have been so fixed;* the only case being a very old one, in which the 
question of bona fides was not clearly raised.© There seems little doubt 
that at the present day proof of bona fides on the part of the tenant would 
protect him from the demand for a second payment by an arresting 
creditor.6 There is no reason why the law should display any partiality 
for arresters,’ and where there is no collusion between the common 
debtor and the arrestee, it is settled that the arrester takes the estate 
tantum et tale as it stood in the person of the common debtor. The rule 
never applied so as to entitle the trustee on the landlord’s sequestrated 
estate to exact second payment where the first payment was made in 
good faith,® nor where payment was made after the legal but before the 
conventional term.!® Feu-duties and interests will be in the same position 


Co. v. Mills, supra; Lardlaw v. Smith, 


1 See p. 53, infra. 

2 Home v. Carncross (donator), 1802, M. 
10021; Latrd of Cleghorn, 1628, M. 
10022; Gray v. Campbell, 1629, M. 
10023 (donator); Davidson v. Boyd, 
1868, 7 M. 77. 

3 Ersk. 3. 4. 4; Bell’s Pr. sec. 562; 
Glasg. & W. of Scot. Savings Invest. Co. 
y. Mills, 1882, Guthrie’s Sh. Ct. Ca. 2. 
258; Lady Traquair v. Howatson, 1667, 
M. 10024 (a very doubtful decision). 

4 Davidson v. Boyd, supra. 

5 Wilson v. Warrock, 1611, M. 10022. 

6 Glasg. & W. of Scot. Savings Invest. 


1838, 16 S. 367, aff. 2 Rob. 490; Bell’s 
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D. 1344 (L. Fullerton). 

8 Chambers Trs. v. Smiths, 1877, 5 
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infra. 

9 Davidson v. Boyd, supra. 
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M. 1784. 
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as rents; but a debtor is always entitled to make payment of the debt 
before the term of payment.’ 

It will be borne in mind that a tenant may have a right to retain or 
compensate the rent. While in competition with a heritable creditor it 
is necessary that the right of retention or compensation should be for a 
debt connected with the lease, and should be constituted by the lease or 
validly imported into it,? the right may be made good against personal 
creditors of the landlord arresting or poinding, for any debt and no 
matter how the right is constituted.® 

Effect of Apportionment Act.—When the common debtor (the landlord) 
died between terms, arrestment of the rent at common law attached 
nothing,t unless the rent was payable forehand and was due at the date 
of his death but not actually paid.® By the Apportionment Act® rents, 
interests, and other periodical payments vest de die in diem, and an arrest- 
ment will attach the proportion of the rents, etc, due to the common 
debtor to the day of death. The Act operates in favour of the executor 
but not against him, therefore it applies only to rents payable at or after 
the legal terms, and not to forehand rents.’ But as has been seen, fore- 
hand rents could have been attached before the Act so far as not paid ; 
and the only difference now between these classes is, that in the case of 
legal and backhand rents the arrestment will attach the amount due up 
to the date of death, while in the case of forehand rents only the rent, so 
far as not paid, will be attached. In each case what is vested and unpaid 
is arrestable.’ 

Annuitrves—Arrestment of an annuity is regulated by the same 
principle. The arrestment only attaches what is past due or due for the 
current term.’ As at common law if the annuitant died between terms no 
part of the annuity for that term vested in him, an arrestment would only 
attach what was past due before that term.? The Apportionment Act, 
however, is applicable to annuities, and an arrestment would now attach 


1 Ersk. 3. 4. 4; Bell’s Pr. sec. 562. 


2 Ersk. 2. 6. 24, 29; Bell’s Pr. sec. 
1202; Bell’s Com. 1. 72; Arbuthnot v. 
Colquhoun, 1772, M. 10424; Fraser v. 
Maitland, 1824, 2 Sh. App. 37; Stewart 
v. M‘Ra, 1834, 138. 4; Stewart v. Camp- 
bell, 1834, 13 8S. 7; Turner v. Nicolson, 
1835, 13 S. 638. 

8 In Turner v. Nicolson this distinc- 
tion is overlooked. So far as the personal 
creditors of the heir are concerned, the de- 
cision seems unsound. See infra, “ Effect 
of Arrestment in Competition,” p. 175. 


4 Stair, 3. 1. 29; More’s Notes, 286; 
Bank. 3. 1. 35; Bell’s Com. 2. 8; Corse 
v. Masterton, 1705, M. 767. 

5 Murray Kynnynmound y. Cathcart, 
1739, M. 15906, 5415 and 5590. 

6 33 & 34 Vict. c. 35, sec. 2. 

7 L. Herries v. Maawell’s Curator, 
1873, 11 M. 396. 

8 Corse v. Masterton, supra; Clunie’s 
Crs. v. Sinclair, 1739, M. 772; Seton v. 
C. of Caithness, 1761, M. 772; Ersk. 3. 
6.9; Bell’s Pr. sec. 2276; Bell’s Com. 2. 8. 
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the proportion of the half year’s annuity from the past term to the date 
of death. If, as is common, the annuity is payable in advance, only 
unpaid arrears will be attached, and the payments may by arrangement 
be made either yearly, half-yearly, quarterly, weekly, or in any way. So 
arrestment of an annuity payable weekly in advance attaches only unpaid 
arrears, including the sum for the current week if unpaid! It in no way 
attaches the principal nor interpels future weekly payments. To effect 
this adjudication is required. Lord Fullerton remarked, “Though in the 
ordinary case the law has fixed certain terms, yet if parties fix on terms 
for themselves, we cannot interfere by saying that the legal terms must 
be adopted by them. We must take the contract as it stands... . There 
cannot be an arrestment of more than a week’s annuity. Moreover, there 
is no necessity for stretching the law merely to favour arrestments.”? So 
wages payable in advance cannot be arrested, and adjudication would be 
incompetent. On the same principle as that applicable to the arrestment 
of rents and interests currente termino, an arrestment by the creditor of an 
employee in the hands of his employer before the work is completed will 
attach the price in preference to a claim made after the work is finished.* 


Trust Funps.—In considering the competency of attaching by 
diligence trust funds in the hands of trustees, a distinction may be made 
between an inter vivos trust for behoof of creditors, where the radical 
right remains in the truster, and a trust constituted for family or testa- 
mentary purposes. The distinction between these two classes of trusts 
is well brought out in a leading case.° If the trust-deed is granted by 
an insolvent for behoof of his creditors, and for proportional division of 
the funds among them, the deed confers on each creditor a vested interest 
in a share proportioned to his debt, and the trustee is held not to repre- 
sent in any sense the granter of the trust, but to hold for the creditors 
themselves in their just proportions, and preference by arrestment by 
individual creditors is excluded. But in trusts executed for family or 
testamentary purposes, even although containing a clause for payment of 


1 Smith & Kinnear v. Burns, 1847, 
9 D. 1344; Davidson v. Mackay & 
Skene, 1887, 4 S.L. Rev. 100 (relief 
to pauper paid in advance); see Ersk. 
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His Ors. 1835, 13 8. 1112 (point not 
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4 Marshall vy. Nimmo & Co. 1847, 10 
D. 328. 

5 Globe Insurance Co. v. Scotts Trs. 
1849, 11 D. 618 (esp. L. Fullerton), 
aff. 7 Bell’s App. 296; also Thomson v. 
Butter, 1798, M. 1224. 
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debts, the trustee is merely the representative of the truster, and all action 
and diligence are as competent against the trustee as they would have 
been against the truster himself. 


I. Trust- DEEDS GRANTED FOR THE BEHOOF Or CREDITORS’ — 1. 
Diligence by a Creditor of the Creditor of the Truster.—If the estate 
conveyed to the trustee was wholly moveable there could never be any 
question that arrestment was the proper diligence by which to attach a 
creditor’s interest in the hands of the trustee, but if the estate consisted 
mainly or altogether of heritage a different view was at first taken. It 
was maintained that the conveyance to the trustee was the same as if 
made directly to the creditors, and therefore while the property remained 
unsold it rendered all the debts in security of which it had been granted 
heritable.? This, however, has long been departed from. The creditor 
does not get real security by the trustee’s infeftment on such adeed. The 
trustee is vested with the estate in order that, being held separate from 
the right of the original owner, it may be more effectually used for the 
purposes of the trust and for satisfying the interests conferred on third 
parties. The object of the trust is payment of debts, and the beneficial 
interest which each creditor of the truster has is merely a jus credit or 
right to call the trustee to account for and to pay a personal debt. The 
creditors cannot claim pro indiviso shares of the heritable subjects, or call 
upon the trustee to convey the property tothem. The diligence therefore 
by which a creditor of one of the truster’s creditors should attach the 
estate in the hands of the trustee is arrestment.* It is the same as 
creditors of a partner arresting in the hands of the company, although 
the partnership stock is composed of heritable subjects. In Grierson v. 
Ramsay, the first leading case on the subject, it was observed by the 
Court : “ Were the idea of a pro indwwviso interest accruing to creditors in 
the whole estates conveyed to trustees to prevail it would render the 
execution of trust rights inextricable. The effect of the trust-deed now 
in question was not to give such an interest, but merely to found against 
the trustee a personal action arising to the creditors from their jus crediti 
in the estate of their debtor, in order to make him account to them for 


1 A trust for the constitution of a 3 Hawkins v. Hawkins, 1843, 5 D. 
security is in the same position. 1035; Kyles’ Trs. v. White, 1827, 6 S. 

2 Ersk. 2.2.15; Bell’s Pr. sec. 1488; 40; M‘EHwan v. Thomson, 1793, M. 
Bel’s Com. 1. 33-386; 2. 5; Murray 5596; Grierson v. Ramsay, 1780, M. 
Kynnynmound, 1739, M.5590 and 5415; 759, Hailes, 855; Wilson v. Smart, 31st 
Dunbar v. Brodve’s Execrs. 1748, M. 5591, May 1809, F.C.; More’s Notes, 144; 
Elch. “Her. and Mov.” No. 14; Smith’s  Ersk., Bell’s Com., supra. 
Execrs. 1737, Elch. “Her. and Moy.” No.6. 
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his intromissions. This jus crediti could not be affected by adjudication, 
and therefore is the subject of arrestment ; for by one or other of these dili- 
gences, a creditor is entitled to attach every estate belonging to his debtor.” 

It makes no difference that the trust is granted for behoof of all the 
creditors * or for particular creditors named in a list engrossed in the 
trust-deed,’ or for the benefit of one particular creditor. The creditor’s 
or creditors’ right is merely a right to call the trustee to account. Nor 
does the fact of the creditor or creditors having acceded to the trust 
constitute the trustee the holder of the security in trust for them so as to 
make their right heritable.® 

The trust-deed, however, may be conceived in such terms that the 
creditor or creditors for whose benefit it is granted have right to claim a 
specific share of the heritage conveyed, or to take out of the hands of the 
trustee the security which he holds for their behoof. In such a case the 
creditors’ interest would be heritable, and attachable by adjudication, as 
they have acquired a specific real right. A familiar instance is the con- 
stitution of a security by ea facie absolute disposition and back-bond, the 
creditor being here the trustee. The test simply is whether the creditor’s 
right is to demand payment of his debt or to demand a share or the 
whole of specific heritable subjects. It is not, however, sufficient to 
make the creditors’ rights heritable, that they are specially named in the 
trust-deed, and that it is declared therein that their debts are to be real 
burdens affecting the estate and infeftment to follow thereon. Thus a 
debtor executed a trust-deed by which he conveyed for behoof of his 
creditors named in a list engrossed therein his landed estate to trustees, 
and “declared the debts to be real burdens upon and affecting this 
present trust right and infeftments to follow hereupon which shall subsist 
and continue as a security to all my said creditors, until the sums due to 
them respectively as aforesaid be fully paid and discharged”; power was 
given to the trustees to sell the estate to pay off the debts. The interest 
of the creditors was held to be moveable.® Lord Fullerton said: “One 
point is plain, viz. that where a creditor acquires a specific real right, his 
debt becomes heritable. In one sense it may be said that a creditor who 
gets a security through a trust-deed, stands in the same situation; but a 
conveyance of land to a trustee, for behoof even of specified creditors, is 
neither in form nor in substance the same as a real right being made 
over to them. In the first place, even in form no specific real right is 


1 Grierson v. Ramsay, supra. 4 Hawkins v. Hawkins, supra ; Durie 
2 Hawkins v. Hawkins, supra. v. Coutts, 1791, M. 4624 and 5595; 
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created in favour of any one of the creditors. All that the trustee is 
bound to do, is to apply the estate in payment of their debts. If the 
estate is sold by the trustee under the power of sale, what becomes of the 
creditors’ real right? If they had a real burden, it would remain till 
their debts were paid; but here they would have only a claim on the 
price. It is on this that I do not exactly agree with the Lord Ordinary 
as to a trust for one creditor. I think it would leave his debt just as it 
was. I can conceive a trust that would change its character as, for 
instance, a security granted in trust for behoof of the creditor, which, 
though in the hands of a trustee, might be taken out of his hands by the 
creditor for whose behoof he acted. No creditor could take the real 
right out of the trustee’s hands under a general trust-deed for payment of 
debts. The decisions bring out this distinction.” The law as laid down 
by Erskine’ and Bell? must be modified in accordance with what is 
stated above. Unless the trust shows that the trustee is infeft in specific 
heritable property as trustee for a particular creditor or creditors, their 
enumeration in a list and accession to the deed does not show this. 

The right of a creditor to attach the estate by diligence in the hands 
of the trustee does not appear to be limited to creditors of those creditors 
who have acceded. As non-acceding creditors are entitled to sue the 
trustee,® arrestment by their creditors in the hands of the trustee seems 
competent. 

If the creditor of the truster is dead his creditor will attach his 
interest, if heritable, by action of constitution and adjudication, if move- 
able, by confirmation as executor-creditor. 

2. Diligence by a Creditor of the Truster—Cenerally—Where a trust- 
deed has been granted for behoof of creditors, acceding creditors are not 
entitled to do diligence against the estate so as to secure a preference so 
long as the non-acceding creditors remain passive. On the other hand, 
non-acceding creditors are in no way bound by the trust, and may take 
steps for obtaining a preference by diligence. As the non-acceding 
creditors have ignored the trust, the nature of the jus credit constituted 
thereby in favour of the creditors is immaterial, and does not rule the 
diligence which they must employ. The nature of the estate in the 
trustee’s hands affords the criterion: if moveable, arrestment; if herit- 
able, adjudication. The usual case which occurs in practice is a con- 
veyance of moveable estate, and arrestment will thus be the diligence 
employed. Subject to this explanation, the following section deals with 
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arrestment as the proper diligence, and the cases in which adjudication 
has been found competent are subsequently dealt with. 

Diligence by non-acceding Creditor.—Where a truster has conveyed his 
whole estate to a trustee for behoof of his creditors, arrestment by a non- 
acceding creditor in the hands of the trustee is quite competent, but as 
the funds may be held to be specifically appropriated towards payment of 
the debts of the general body of creditors, subjects specially appropriated 
not being arrestable, difficulty may arise as to the subjects attached by 
the arrestment. 

If the trust-deed is good, that is, containing no extraordinary pro- 
visions which vitiate it in toto, and is not cut down by the truster being 
made notour bankrupt within sixty days after its execution, arrestment 
used by a non-acceding creditor will only attach the reversion after 
payment of the debts of the general body of creditors. The funds being 
held by the trustee as specially appropriated for that purpose, diligence 
which would defeat that object is excluded.’ If, however, the truster has 
been rendered notour bankrupt within sixty days of the trust-deed, the 
trust will be cut down as a voluntary alienation under the Act 1696, c. 5, 
and the whole trust estate will thereby be opened to the diligence of 
The creditor arresting will thus attach the whole estate and 
The other creditors to cut down that pre- 


creditors. 
acquire a preference therein.” 
ference must also arrest (or judicially produce liquid documents of debt), 
so as to get the benefit of the equalising rule introduced by the Bank- 
ruptcy Act, whereby all arrestments within sixty days before notour 
bankruptcy and four months after, are equalised and rank pari passu.* 
If no other creditors arrest within that time the arrester will have a 


1 Souper v. Smith’s Crs. 1756, M. 744; to acquire a preference. Posterior credi- 
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tors, on the other hand, have no claim 
till the prior creditors are satisfied ; but 
if there is a reversion they may acquire 
a preference over it by diligence. See 
Shivas Tr. v. Shivas’ Trs. 1883, 27 J. of 
J. 556. 

2 Johnston vy. Fairholm’s Crs. 1770, 
M. App. ‘‘ Bankrupt” No. 5; Snee & Co. 
v. Anderson’s Trs. 1734, M. 1206; Z£. 
Aberdeen vy. Lows’ Crs. 1736, M. 1208 ; 
Nicholson y. Johnstone and Wright, 1872, 
11M. 179; overruling Mwirhead v. Wat- 
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complete preference, unless the debtor is sequestrated (1) within sixty days 
after the arrestment, which is then cut down; or (2) within the four months 
after notour bankruptcy, in which case it is thought that the sequestra- 
tion, being equivalent to an arrestment and furthcoming, operates as an 
equalising diligence for the benefit of the other creditors, so as to rank 
them pari passu with the arrester. As this has never been decided the 
individual creditors will do well to arrest for their own behoof. 

The trust-deed may be cut down not only by notour bankruptcy, but 
because it contains conditions of so extraordinary and inequitable a char- 
acter as to vitiate the trust in toto. It is difficult to say what conditions 
would have this effect. Probably any conditions not consistent with 
equitable division of the whole estate among the creditors would. Such 
conditions as that payment of a dividend shall be held to be payment of 
the debt,’ that the trustee shall have power to discharge the debtor on 
being satisfied as to his conduct, or that the truster shall be entitled to his 
discharge on the estate being divided,’ although not binding upon the non- 
acceding creditors, do not invalidate the trust so as to enable them to 
acquire a preference by diligence. It was for long doubted whether a 
trust-deed with such conditions could stand as a conveyance so as to bar 
separate diligence, the conditions being read pro non scriptis, or whether 
the trust was not wholly invalid. Professor Bell* was of opinion that it 
was only when the truster was willing to dispense with the conditions 
that the trust-deed could stand and separate diligence be excluded. But 
this view has not been adopted, as it would make the validity of the 
diligence depend on the will of the truster, and does not indicate whether 
the expression of the will must precede or may follow the use of diligence.° 

Diligence by acceding Creditors.—As already stated, acceding creditors 
cannot do diligence against the trust estate by arresting in the hands of 
the trustee so long as the non-acceding creditors remain neutral.° Even 
accession to a foreign trust-deed bars arrestment in Scotland.” But 
where non-acceding creditors are doing diligence the acceding creditors 
may also do diligence, as it is an implied condition of the trust that all 
the creditors shall accede. It is, of course, only when the trust-deed has 
been cut down that acceding creditors require to resort to diligence.® 

1 Nicholson v. Johnstone and Wright, 4 Com. 2. 384. 


supra ; see p. 184 and p. 181, infra. 5 Henderson v. Henderson’s Trs. 1882, 
2 Ogilvie & Son v. Taylor, 1887, 14 10 R. 185. 
R. 399. 6 Globe Insurance Co. v. Scott's Trs. 


3 Henderson v. Henderson’s Trs. 1882, 1849, 11 D. 618, aff. 7 Bell’s App. 
10 R. 185; Nicholson v. Johnstone and 296. 


Wright, supra (L. Deas, p. 185). See 7 Rhone v. Parish, 1776, M. 4593. 
Wilson v. M‘Vicar, 1762, M. 1214. 8 See p. 57, supra. 
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Creditors may be barred by Acquiescence—Where the conduct of the 
arrester is inconsistent with the notion that he claimed or intended to 
take any steps to obtain a preference, and shows that he was prepared to 
concur in the general course of measures taken for the advantage of all 
the creditors, he will be barred by acquiescence from doing separate 
diligence against the trust estate. 
question of circumstances.! 


What amounts to acquiescence is a 
Where, with the knowledge of the arrester, 
a family trust had for long prior to the arrestment been treated as a 
trust for creditors, and he had been participant in the measures taken by 
the trustees with the trust estate for behoof of the creditors, his diligence 
was excluded.” Active acquiescence or some positive act approving of 
the change is not necessary. It is sufficient that, in the knowledge of 
the arrester, the trust has been administered by the trustees under the 
guidance of the creditors as a trust for creditors, and that he has lain by 
for a length of time without making objection. Where a family trust 
had for some years been converted into a trust for creditors, and notices 
of meetings and reports of the insolvency of the estate had been sent to 
all concerned, including the arresters, who, while not actually attending 
any of the meetings, made no objection, the arrestment was held incom- 
petent.2 It must be clear, however, that the arrester had notice that the 
trust had come to be a trust for creditors. “What is the very first step 
Is it not 
notice to the creditors, and a summons to these creditors to meet and 


which trustees must take as indicative of such an intention ? 
give their directions in regard to the administration? That or some 
analogous measure is indispensable in order to intimate that they 
abandon their management as ordinary representatives of the truster, 
and in future place themselves under the guidance of the creditors as 
properly trustees for those creditors.” * 

Although a creditor has acceded to the trust, if the trustee take no 
steps to realise the estate within a reasonable time the creditor is 
entitled to do diligence.’ 

Nature of Diligence to be employed—Where the whole estate is open 
to attachment according to the rules above mentioned,—if the estate is 

4 Globe Insurance Co. v. Scotts Trs. 
supra (L. Fullerton, 644). 

5 E. Breadalbane v. Macdonald, 1824, 
2 S. 621 (N.E. 529). Adjudication was 
here employed. This would seem to 


be correct ; as the trustees had neglected 
to carry out the trust the creditor had to 


1 Wilson v. M‘Vicar, 1762, M. 1214; 
Marianski v. Wiseman, 1871, 9 M. 
673; Croll’s Trs. v. Robertson, 1791, M. 
12404. 

2 See Globe Insurance Oo. v. Scotts 
Trs. supra; decision by L. Jeffrey there 
referred to, p. 643. 


8 Macdougall v. Stevenson, 1834, 13 
S. 55. 


attach the estate by diligence according 
to its nature. 
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moveable and in the hands of the trustee, the diligence employed will be 
arrestment in his hands; if the estate is heritage in which the trustee is 
infeft, then the diligence will be adjudication directed against the trustee 
as representing the debtor.’ 

Where it is competent to attach the reversion only ’—Is the nature of 
the estate in the trustee’s hands, when the diligence is used, or when the 
purposes of the trust have been executed, to be considered in determining 
the validity of the diligence, or is the truster’s right to be looked upon 
from the beginning as a mere personal claim irrespective of the nature of 
the property in the trustee’s hands? If the subjects conveyed are 
moveable, or if heritage, if they have been converted into moveable before 
the diligence is used,’ arrestment will of course be employed. Where 
the subjects in the trustee’s hands remain heritable, the trust is a mere 
burden on the title of the truster, in whom the radical right still remains. 
The title of his heir is completed by service, which points to adjudication 
as the proper diligence. It has been held that adjudication is com- 
petent,* though in one case° the Court doubted whether arrestment was 
not the proper diligence. As it has been held in cases where the trust 
did not appear in gremio of the conveyance, but was constituted by a dis- 
position ew facie absolute qualified by a separate back-bond, that adjudica- 
tion was the appropriate diligence to attach the truster’s reversionary 
right,° it is a fortiorc that adjudication is the proper diligence where the 
trust appears ex facie of the conveyance. The former is a much weaker 
case for the use of adjudication, as the truster is divested of the radical 
right, and is only a creditor in the trustee’s personal obligation to 
reconvey.’ The adjudication will be directed against the truster. 


1 Ker & Ors. v. Graham’s Trs. 1827, 6 
8. 270; Hutchison v. Middleton, 1830, 
88. 709. Acceding creditors entitled to 
do diligence will proceed in the same 
manner, E. Breadalbane v. Macdonald, 
supra. 

2 Eg. trust-deed valid, and diligence 
by creditors subsequent to trust. 

3 Cameron v. M‘Ewen, 1830, 8S. 440 
(subjects conveyed by ex facie absolute 
disposition) ; Adamson v. Adamson, 1834, 
12S, 359. Arrestment in the trustee’s 
hands is effectual whether the price has 
been paid to him or not. 

+ Campbell of Edderline, 1801, M. 
App. “Adjn.” No. 11; Barbour v. 
M‘Minn, 1826, 4 S. 806 (N.E. 813); 
Renton v. Girvan, 1838, 12 S. 266; 


Speirs v. Speirs, 1850, 13 D. 81 (LO. 
87, and cases there); Harrowar’s Trs. v. 
Couper’s Trs. 1827, 5 S. 374 (N.E. 347); 
see Herries, Farquhar & Oo. v. Brown & 
Ors. 1838, 16 S. 948. 

5 Barbour v. M‘Minn, supra. 

6 Jackson v. Haliday, 1758, M. 2769 ; 
Brugh v. Forbes, 1715, M. 10213; 
Menzies v. Brown, 1710, M. 185, 4 Br. 
Sup. 815; Lady Huttonhall v. Cranston, 
1631, M. 138. 

7 Robertson v. Duff, 1840, 2 D. 279 
(L. Fullerton, 291); M‘Clelland v. Bank 
of Scotland, 1857, 19 D. 574, 581; 
Union Bank v. National Bank, 1885, 13 
R. 380, 14 R. (HLL) 1. 

8 Cases in note 6; Campbell of Edder- 
line, supra. 
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If the truster dies, his right will be attachable by confirmation as execu- 
tor-creditor where arrestment would have been used had he been in life, and 
by constitution and adjudication where an adjudication would have been led. 

3. Diligence by Truster himself—The truster is not entitled to do 
diligence against the trustee to secure his reversion.! If anything 
improper is being done by the trustee which will have the effect of pre- 
judicing his right of reversion, his remedy is to apply for interdict. 


I]. TeSsTAMENTARY TRUSTS OR TRUST CONVEYANCES FOR FAMILY 
PURPOSES OF AN IRREVOCABLE NaTurE.—1. Diligence by Creditors of 
the Beneficiaries.—Creditors of a beneficiary may attach the trust estate in 
so far as specifically destined to their debtor. They cannot, however, use 
such diligence as would lay a general embargo on the whole trust estate, 
and thus prevent its being realised by the trustees for the benefit of the 
general body of beneficiaries. Thus, inhibition by the creditor of a 
beneficiary to prevent the execution of the trust by debarring the trustees 
from exercising a power of sale has been invariably recalled by the Court.* 

Kind of Diligence depends on jus ereditt.—The kind of diligence to be 
employed will depend, as in the case of trust-deeds for creditors, not on the 
nature of the subjects forming the trust estate, whether at the date of vesting 
in the trustees, or at the date when the diligence is used, but solely on the 
nature of the right existing in the person of the beneficiary at the latter date.° 
If his interest is moveable it is attachable by arrestment,’ or if he is dead by 
confirmation as executor-creditor’; if heritable, adjudication is the appro- 
priate diligence.* The creditor may, if such action would have been com- 
petent to the beneficiary, make his right effectual by adjudication in 
implement.° 

The nature of the beneficiary’s right, whether heritable or moveable, 
will be determined by the ordinary rules. For these reference must be 
made to works dealing specially with this subject, but the leading principles, 
so far as applicable, may be briefly mentioned. As has been said, the only 
question in so far as diligence is concerned, is, what is the character of the 


1 FE. Lauderdale v. E. Fife, 1830, 8 8. 
675; E. Breadalbane v. Macdonald, 1824, 
2S. 621 (N.E. 529). See Mag. of Dun- 
dee v. Taylor and Grant, 1863, 1 M. 701, 
and cases on p. 64, infra. 

2 EH. Lauderdale v. LE. Fife, supra ; see 
p. 64, infra, and cases there. 

3 Wilson v. Smart, 31st May 1809, 
F.C.; Young v. Ramage, 1838, 16 8. 572 ; 
M‘Laren on Wills, 2. 851. 


4 Wilson v. Smart, supra. 

5 Grierson v. Ramsay, 1780, M. 759, 
Hailes, 855; Douglas v. Mason, 1796, 
M. 16213; see p. 54, supra. 

8 Learmonts v. Shearer, 1866, 4 M. 
540; and cases in note 5, 

7 Maxwell v. Wylie, 1837, 15 S. 1005. 

8 Learmonts v. Shearer, supra. 

9 Watson v. Wilson, 1868, 6 M. 
258. 
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beneficiary’s right at the date of the attachment—the nature of the estate 
as actually held by the trustee being immaterial? Thus in Wilson v. 
Smart} the trustees under their power of sale had more than once changed 
the character of the estate from heritable to moveable, and back again. 
While the estate was wholly heritable the creditor of a residuary legatee 
arrested his share, and another creditor used inhibition thereon. The 
Court preferred the arrester on the ground that the legatee’s right under 
the trust-deed was not to a share of the heritage thereby conveyed, but 
only to a share of the proceeds thereof, and therefore moveable. 

If the estate consist of moveables only, the beneficiary’s interest 
(unless there is a direction to convert into heritage) is a claim for payment 
of a sum of money, and can only be attached by arrestment. If it be 
partly heritable and partly moveable, or even altogether heritage, the 
nature of the beneficiary’s right will be decided by the terms of the 
bequest in his favour; and so long as it is not a claim several or pro 
indiviso to heritage, but merely a right to payment out of the general 
estate, it is still moveable and arrestable.? 

Where, however, the claim of the beneficiary is to a conveyance, either 
to himself alone or jointly with others, of heritable subjects, the jus credite 
in him is heritable, and can only be attached by adjudication.2 Such a 
direction to convey may be either specifically declared in the trust-deed 
or implied from its provisions. Thus trustees were directed to divide the 
residue of the trust estate, heritable and moveable, among certain bene- 
ficiaries. The moveable estate was more than exhausted by payment of 
debts ; but as there was no direction or power to sell the heritage, the 
right of the beneficiaries was held to be a claim to a conveyance of a share 
of the heritage, and arrestment was thus incompetent.* From what has 
been said, it will be apparent that, wherever the trust estate consists 
wholly or partly of heritage, the deed should be examined in order to 
ascertain whether its terms, either directly or impliedly, show the truster’s 
intention to have been that the heritage should be converted into move- 
ables before division or conveyance, thus rendering the right of the bene- 
ficiary moveable and only attachable by arrestment. The converse case of 
conversion from moveable into heritable estate is nowadays so rare that 
it may in general be neglected ; but where it does occur the same rules 
mutatis mutandis will apply. 

Conversion of Heritage into Moveables.—It would be beyond the scope 


1 31st May 1809, F.C. 3 Watson vy. Wilson, 1868, 6 M. 
2 Douglas v. Mason, Grierson v. Ram- 258; Learmonts v. Shearer, 1866, 4 M. 
say, supra; Wilson v. Smart, supra; 540. 
Smiths Trs. v. Grant, 1862, 24 D. 1142. 4 Learmonts v. Shearer, supra. 
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of this work to consider from what circumstances an intention to convert 
is to be inferred, especially as the subject is one on which the judicial 
mind does not seem as yet to have arrived at any very well-settled con- 
clusions. For detailed information on the subject the reader may be 
referred to the works of Lord Fraser on Husband and Wife! and Lord 
M‘Laren on Wills,’ where the whole of the cases will be found carefully 
collated and considered. The general principles may, however, be summed 
up in two rules: (1) Where the truster directs heritage to be sold, and 
the proceeds paid over to the beneficiary or beneficiaries, the right of the 
latter being to receive a certain amount of moveables is a moveable right, 
whether the sale has been in fact carried out or not; and (2) Where the 
trustees are given a discretion to sell or not, or where the direction to sell 
is conditional on the arrival of a certain time, or the happening of a certain 
event, the right in the beneficiary will remain heritable until in the one 
case the trustees have in fact exercised their discretion to sell, and in the 
other case the time or event has arrived. 

Lord Chancellor Westbury, in the leading case of Buchanan v. Angus, 
thus lays down the law on the subject: “Conversion is a question of 
intention, and depends on the nature and effect of the directions given in 
any settlement or will. If real or heritable property be vested in trustees 
upon an absolute and unconditional trust for sale, either declared‘ or 
necessarily implied, and the proceeds of such sale are disposed of, there is 
an out-and-out conversion for the purposes of that disposition ; and the 
interest of every beneficiary taking under the disposition is of the nature 
of personal or moveable property.° But if, instead of an absolute and un- 
qualified trust or direction for sale, the right to sell is made to depend on 
the discretion or will of the trustees;" or is to arise only in case of necessity ;*® 
or is limited to particular purposes, as for example to pay debts;° or is not, 
in the appropriate language of Lord Fullerton in the case of Blackburn,” 
‘indispensable to the execution of the trust’; ' then in any of these cases, 
until the discretion is exercised, or the necessity arises and is acted on, or 


1 1. 725 et seq. 1047; Artken v. Munro, 1883, 10 R. 


2 1, 223 et seq. 1097. 

3 1862, 4 Macq. 374, reversing 22 D. 8 Buchanan v. Angus, 1862, 4 Macq. 
979. 374, revg. 22 D. 979; Gardner v. Ogilvie, 

4 M‘Gulchrist’s Trs. v. M‘Gilchrist, 1870, 1857, 20 D. 105. 


8 M. 689. 

5 Kippen’s Trs. 1889, 16 R. 668; 
Brown’s Trs. v. Brown, 1890, 18 R. 
185; Baird, &c. v. Watson, 1880, 8 R. 
233; Weir v. L. Advocate, infra. 

6 Cases in notes 4 and 5, supra. 

7 Seton’s Trs. v. Seton, 1886, 13 R. 


9 See Hawkins v. Hawkins, 1843, 5 D. 
1035. 

10 Adv.-Gen. v. Blackburn’s Trs. 1847, 
10 D. 166. 

ll Sheppard's Tr. v. Sheppard, 1885, 
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after the particular purposes are answered, or if the sale is not indispensable, 
there is no change in the quality of the property ; and the heritable estate 
must continue to be held and transmitted as heritable.” 

Where a creditor has attached by adjudication a beneficiary’s right to 
a conveyance of land from trustees, and they decline to execute a convey- 
ance in his favour, he is entitled to follow it up by an action against the 
trustees to have the lands adjudged from them and decerned to belong to 
him heritably and irredeemably in implement of the previous decree. 
The plea that the value of the subjects exceeded the debt was not listened 
to, as the trustees had no interest to oppose. The beneficiary’s right of 
redemption would, however, remain unaffected.’ 

2. Diligence by the Beneficiaries themselves—The beneficiaries are not 
entitled by diligence to prevent the execution of the trust. They are not 
entitled, unless in very special circumstances, by arrestment in the hands 
of the trust debtors, to attach the trust funds before they come into the 
hands of the trustees,” or by the use of inhibition or adjudication to stop 
the management of the trust.? Thus, where one of the beneficiaries under 
a trust settlement, within three months after the testator’s death, raised 
an action of count and reckoning against the trustee, who was in the 
regular course of discharging his duty by realising the trust estate, and 
used inhibition and arrestment on the dependence to attach the whole 
trust estate, the Court recalled the diligence without caution. There had 
been no delay on the part of the trustee; no fault had been committed by 
him, and his solvency was not disputed. Lord Mackenzie observed: “If 
this course of proceeding were to be sanctioned, any party whatsoever 
who had an interest under a trust might at pleasure stop the whole 
management of the trust. ... If a debtor will not pay his debt, the 
creditor may use inhibition against him, and prevent alienations by him ; 
but I do not think it competent for one party interested under a trust to 
inhibit the trustee, and stop the whole trust management, merely because 
he entertains some suspicion as to the conduct of the trustee.”* If there 
are reasonable grounds for apprehension that the beneficiaries’ rights will 
be endangered by the action of the trustee, the proper remedy is to apply 
for suspension and interdict.? If the objection is that the trustees refuse 


cate, 1865, 3 M. 1006; Adv.-Gen. v. 16 8. 1273; Young v. Ramage, 1838, 
Blackburn’s Trs. supra; Brown’s Trs. v. 16 8, 572. 
Brown, supra. 3 Hay v. Morison, supra; E. Lauder- 
: ; dale v. EH. Fife, 1830, 8 S. 675, M‘Laren 
Watson v. Wilson, 1868, 6 M. 258. on Wills, 2. 861. 
2 Mags. of Dundee v. Taylor and Grant, 4 Hay v. Morison, supra. 
1863, 1 M. 701; Hay v. Morison, 1838, ° ‘Ibid. ; E. Lauderdale v. E. Fife, 
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to exercise the powers conferred upon them and carry out the trust, 
the proper course of procedure is to get the estate put under judicial 
management.! 

3. Diligence by the Truster’s Oreditors—The creditors of the truster 
may attach his interest. If the truster is a beneficiary, the observa- 
tions already made as to attaching a beneficiary’s share will apply. Few 
cases will occur in the trusts now dealt with of the truster having a 
reversionary interest. If there is a right of reversion in the truster, what 
has been said as to attaching the reversionary interest in a trust for 
creditors will apply.’ 

Creditors of Executry cannot arrest within Sia Months of Debtor’s Death. 
—Where there is a testamentary trust nominating executors, or where 
executors are appointed, and confirmation has been expede, are creditors 
of the deceased entitled to arrest in the hands of the trust debtors so as to 
prevent the trust funds coming into the executors’ hands, and with the 
effect of acquiring a preference over other creditors? Within the six 
months after the testator’s death no diligence can be done which will 
prevent the executors ingathering the estate or secure a preference to the 
creditor. The executors have the benefit of that time in which to collect 
the estate, and within that period are not entitled to make payment to 
any one.® But if diligence is necessary to equalise a preference acquired 
by another creditor by diligence, it may be executed to this effect. The 
rule only applies to executors administering the moveables. Where the 
deceased left heritage to which the heir served ewm beneficio inventarwi, and 
which was sold to pay the debts of the deceased, creditors of the deceased 
were entitled within the six months to arrest in the hands of the purchaser 
so as to acquire a preference. The analogy between the heir and an executor 
or trustee for creditors was rejected.” After the six months have expired, 
it is now well settled that if the executors have confirmed, any creditor 
may acquire a preference by arresting in the hands of the debtors to the 


deceased and suing the executors. Formerly it was thought that priority 
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of citation after the six months would regulate the preference, but this 
has long been departed from! If the executors have not confirmed, then 
arrestment in the hands of the debtors to the deceased is incompetent. The 
proper diligence to attach the debts is by confirmation as executor-creditor.’ 

As in the case of trust-deeds for behoof of creditors, a creditor of the 
deceased may be barred by acquiescence in the executors’ management 
from attempting to secure a preference by diligence. If with his know- 
ledge a testamentary trust has been treated as a trust for creditors, and 
he has appeared at a meeting and acquiesced in the management, or 
has sanctioned a course of management inconsistent with the notion that 
he claimed or intended to take steps to secure a preference, he will be 
barred from doing diligence with that object.® 

It has been assumed that moveables were to be attached. In 
attaching heritage the creditor will use adjudication against the trustees, 
and this may be done whether they have or have not made up a title.* 
In the latter case an action of constitution and adjudication directed 
against the heir at law is also competent, and this may be raised within 
the six months after the truster’s death. 


III. RevocaBLe Trusts.—There is a third class of trusts which also 
requires notice—where the trust is ofa private and revocable nature, 
constituted only for the convenience of the granter. Such a trust, whether 
constituted by trust-deed or by ex facie absolute disposition, can make no 
alteration on the right of the creditors to attach the estate or the mode to 
be employed by them in doing so. It is no more than a transference of 
the power of managing the estate. Thus a party entitled under a testa- 
mentary trust to a liferent of an estate in Scotland, having executed a 
disposition thereof to trustees for payment of his debts, and of the free 
annual income to his wife for the maintenance of the spouses, arrestment, 
jur. fund. causa, by a creditor of the husband in the hands of the testa- 


in this case is very misleading. Lear- 
month’s arrestment was not used in the 
hands of the next of kin before confirma- 
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mentary trastees was held effectual. The objection that the arrestment 
should have been used in the hands of the other trustees, who were 
debtors to the common debtor, was repelled. Lord Balgray said : “ It 
[the trust-deed] is in substance a sort of bond of voluntary interdiction. 
There is no real intention in it to divest the granter, but a mere transfer- 
ence of a power of managing the trust estate for his behoof. The pursuer, 
therefore, in any question as to attaching the fund, cannot be told that 
the trustee is a different and distinct person from the truster; in a 
question with the trustee, she is just in a question with the truster.”! 
Where a truster by inter vivos deed conveyed certain heritable property to 
trustees, directing them to pay therefrom any sums which they might 
borrow on the security of the trust estate, to pay the surplus of the rents 
to his wife during her life, and on her death to convey the trust estate to 
his daughter, the creditors, in a bond and disposition in security granted 
by the trustees, were found to have no title to call them to account for 
their intromissions with the trust estate. Their remedy was by diligence 
against the trust estate, “and that right is in no way affected by a trust 
which the debtor constitutes for his own benefit or that of his family, 
because it is a universal rule that no man by creating a trust for behoof 
of himself can place his estate beyond the diligence of his creditors.” ” 
An action against the truster, and arrestment in the hands of the trustees, 
or in the hands of the trust debtors (the trustees being mere hands or 
managers who could be superseded at any time), was the proper course. 


PRIVATE CREDITORS OF TRUSTEE CANNOT ATTACH THE EsTaTE.— While 
creditors of the trustee, as trustee, have the same rights and powers to attach 
the trust estate as creditors of the truster would have had,’ it will be borne 
in mind that private creditors of the trustee have no title to attach 
the estate. Whether the trust estate consists of moveables® or of 


1 Rigby v. Fletcher, 1833, 11 S. 256; 
Lindsay v. L. & N.-W. Ry. Co. 1860, 22 D. 
571 (esp. Lord Deas, 596, quoted on p. 
118); Globe Insurance Oo. v. Scoti’s Trs. 
supra; Forrest v. Robertson’s Trs. 1876, 4 
R. 22, and cases there; Spalding v. 
Spalding’s Trs. 1874, 2 R. 237; Byres’ 
Trs. v. Gemmell, 1895, 23 R. 332; 
Barbour v. M‘Minn, supra (Adjudication 
was directed against the trustee); cf. 
Shedden v. Shedden’s Trs. 1895, 23 R. 228. 

2 Lucas’ Trs. v. Beresford’s Trs. 1892, 
19 R. 943. Contrast with Bon Accord 
Marine Assur. Co. v. Souter’s Trs. 1850, 
12 D. 1010 and 13 D. 295, showing that 


if the trust is for creditors, or is a testa- 
mentary trust in operation, the trustees, 
as representing the general body of 
creditors in the one case and the deceased 
in the other, are the debtors, and the 
action is against them. 

3 Stewart v. Forbes, 1888, 15 R. 383. 

4 Bell’s Com. 1. 33. 

5 Mackenzie v. Watson, 1678, M. 
10188; Black v. Guthrie, 1705, M. 
10189; Monteith v. Douglas, 1710, M. 
10191; Gordon v. Cheyne, 1824, 2 S. 
675 (N.E. 566); Redfearn v. Somerville, 
1813, 1 Dow's App. 50; Dingwall v. 
MCombie, 1822, 1 S. 463 (N.E. 431), 2 
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heritage,’ and whether the trust be ex facie of the trustee’s title or latent, 
his general creditors or his trustee in bankruptcy eannot attach what does 
not in point of fact belong to him.’ If the trustee is himself the 
individual, or one of the individuals for whose security the trust is 
granted, then his interest as a beneficiary may of course be attached. 
Where, as is common, a trust is constituted by delivery of moveables, or 
by an ex facie absolute conveyance of heritage, but only in security of a 
debt due to the trustee, his creditors can attach the estate, by poinding if 
moveables, or by adjudication if heritage, but only tantum et tale as it 
stood in the person of the creditor. On the other hand, as already 
noticed,® the creditors of the real owner may also attach his reversionary 
right, if the estate is moveable by arrestment, if heritable by adjudication. 
The case now dealt with, of one who is not the beneficial owner, but is ex 
facie of the record proprietor, must be clearly distinguished from one who 
is owner, but has come under an obligation to convey the property. In the 
latter case his general creditors or the trustee in bankruptcy will carry off 
the estate.* 

It follows from what has been said that there is no place for the 
doctrine of conversion being applied to the estate where it is the truster’s 
interest that is being affected. Diligence will, therefore, in all such cases be 
that appropriate to the estate in its natural character, as it actually exists 
in the trustee’s hands—if heritage, inhibition or adjudication; if move- 
ables, arrestment. 


MOVEABLES MADE HERITABLE D&STINATIONE.— Property which is 
moveable sua natwra, but has been made heritable destinatione, is attach- 
able by arrestment and not adjudication.? “The character thus accidentally 


S. (N.E.) 567, note. These were cases of 10269; Mansfield v. Walker's Trs, 1833, 
incorporeal rights, but corporeal move- 11S. 813, aff. 1 S. & M‘L. 203; Herit- 


ables would be in the same position 
unless the doctrine of reputed ownership 
applies, and few if any circumstances now 
amount to this. 

1 Heritable Reversionary Oo. v. M‘Kay’s 
Tr. 1891, 18 R. 1166, rev. 19 R. (HL) 
43. 

2 Adjudgers infeft have no higher 
right. See “ Adjudication,” chapter 
XxxL p. 620. But bona fide heritable 
creditors would be secured. 

3 See p. 56, supra. 

4 Russell v. Ross's Ors. 1792, M. 
10300; Mitchell v. Ferguson, 1781, M. 
10296; Wyle v. Duncan, 1808, M. 


able Reversionary Co. v. M‘Kay’s Tr. 
supra. Since the Mercantile Law 
Amendment Act, 1856, this did not 
apply to goods sold but undelivered, and 
by the Sale of Goods Act, 1893, the 
property passes when the contract of sale 
is complete. 

5 Veitch v. Young, 25th May 1808, 
F.C.; M. “Service and Conf.” App. No. 4; 
Wilson v. Smart, 31st May 1809, F.C. ; 
Galbraith v. Lennox, 1637, M. 700; 
Simpson v. White, 1633, M. 698; Bell’s 
Com. 2. 3, 7; Bell’s Pr. sec. 1475; Ran- 
kine, “ Land Owner,” 121; see “ Inhibi- 
tion—Subjects affectable,” p. 549, infra, 
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impressed cn subjects by destination is not admitted to change them in 
respect to diligence.”* The rule applies both to corporeal * and incorporeal 
moveables.’ Thus, materials to be used in the building of a house, but 
not yet fixed to the building, were attachable by poinding;* and house- 
hold furniture and books, conveyed by the granter of an entail to the 
same heirs as those mentioned in the entail, remained liable to arrestment.° 
Heirship moveables (now abolished) were also attachable by arrestment.$ 


MOVEABLES HERITABLE BY ACCESSION; FIXTURES.—It is outwith the 
scope of the present work to consider what articles are fixtures; but, 
assuming the articles to be fixtures, it is necessary to consider by what 
form of diligence they are to be attached. Whether this be arrestment 
or poinding on the one hand, or adjudication on the other, it is convenient 
to deal with the question fully under the head of arrestment. All move- 
ables annexed to the ground, ic. fixtures, whatever the object with which 
the annexation was made, are partes soli. They are a part of the inherit- 
ance, though in some cases a power is given to the person making the 
annexation, or his representatives, of bringing the “ fixtures” back to the 
state of moveables by severing them from the fundus.’ The two kinds 
of fixtures which require to be considered are trade fixtures, and fixtures 
made for domestic or ornamental purposes. Of these the former is by 
far the more important. The principle on which it is determined whether 
trade fixtures pass absolutely to the owner of the inheritance, or are 
removeable by the annexer or his representatives, differs according as the 
question arises between heir and executor, or landlord and tenant. In 
the former case the material element for consideration is the intention 
with which the annexation was made. If the annexation was made for 
the profitable use and enjoyment of the property, the article annexed, 
although capable of being removed without deterioration, is heritable and 
passes to the heir. In the latter case, physical annexation of the move- 
able to the land, and whether its removal would involve its destruction 


1 Bell’s Pr. supra; Forbes v. Drum- 4 Forbes v. Drummond, supra. 
mond, 1772, 5 Br. Sup. 583. 5 Veitch v. Young, supra. 
2 Forbes v. Drummond, Veitch v. 6 Bell’s Pr. sec. 1475; Walson v. 
Young, Bell’s Pr., supra. Smart, 3lst May 1809, F.C.; Vettch v. 
3 Galbraith v. Lennox, Simpson v. Young, supra. 
White, supra ; Cowpar v. Aikman, 1620, 7 Brand’s Trs. v. Brand, 1876, 3 R. 


M. 696, is also an authority, as the bond = (H.L.) 16 (Opinions there); Miller v. 
was only found heritable after the term Muirhead, 1894, 21 R. 658; Smith 
of payment; 1661,c. 51; seep. 47, supra. v. Harrison & Co's. Tr. 18938, 21 R. 
Adjudication is also competent, see 330. 

“ Adjudication,” chap. xxix. p. 601. 
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or material deterioration, is chiefly considered. If capable of being 
removed without injury to the land and to the thing itself, it may be 
severed and removed by the tenant. 

Questions as to the diligence to be employed in attaching trade 
fixtures may arise in various circumstances; (1) Where moveables have 
been affixed to heritable subjects by the owner thereof,’ the criterion 
employed in determining whether these fixtures pass to the heir or 
executor will also determine the nature of the diligence to be used. If 
they would pass to the heir they are attachable by the creditors of the 
owner by adjudication directed either against the land or merely against the 
Although the owner of the 
land has received the moveables on an agreement that the property shall 
not vest in him, eg. machinery on the hire-purchase system, such fixtures 
have been held to pass to his heritable creditors.? But it is thought that 
an adjudger, who takes the estate tantum et tale, would be bound by the 
condition. (2) If the owner has granted a bond over the subjects the 
fixtures constitute a part of the creditor’s security, and these are deter- 
mined by the rule applicable to heir and executor.’ The fixtures may 
have been attached to the subjects before or after the mortgage was 
granted.* Personal creditors cannot therefore by diligence, personal or 
real, compete with the real right of the bondholder. (3) Where the 
subjects are let, and moveables are affixed thereto by the tenant, it has 
been seen that these become the property of the landlord, subject to the 
tenant’s right to remove them. Whether the tenant’s right is attachable 
by adjudication or by arrestment in the landlord’s hands has never been 
determined. Where goods have been sold but not delivered, at common 
law the property remains in the seller, but the purchaser’s jus ad rem 
might be arrested in the hands of the seller. The difference between that 
and the present case is that the purchasers had right to moveable pro- 
perty, while the tenant has right to that which is heritable, but which he 
could by severing from the soil reconvert to moveable. Notwithstanding 
this difference, it is thought that the diligence to be employed is arrest- 


fixtures; if to the executor then by poinding. 


1 The case of a liferenter is the same. Fraser, 1856, 2 K. and J. 586; Walms- 


2 Hobson v. Gorringe, 1897, L.R. 1 
Ch. 182. 

3 Nien v. Pitcairn, 1823, 2 S. 270 
(N.E. 239), explaining Arkwright v. 
Billinge, 3rd Dec. 1819, F.C.; M‘Gregor 
v. Tolmie, 1860, 22 D. 1183; Bell’s 
Com. 1. 786 et seq. The English cases 
are very clear: Cullwick v. Swindell, 
1866, LR. 3 Eg. 249; Mather vy. 


ley v. Milne, 1859, 7 O.B, N.S. 115; 
Climie v. Wood, 1869, L.R. 4 Ex. 328; 
Longbottom v. Berry, 1869, L.R. 5 Q.B. 
123; Holland v. Hodgson, 1872, L.R. 7, 
C.P. 328; Hobson v. Gorringe, 1897, L.R. 
1 Ch. 182; Meua v. Jacob, 1875, L.R. 7 
H.L. 481 (assignation of lease). 

4 Cullwick v. Swindell, Walmsley v. 
Milne, Longbottom v. Berry, supra. 
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ment. What is attached is the tenant’s right at the termination of the 
lease to call the landlord to account for removeable fixtures. This view 
is supported by the tenant’s right being transmissible by assignation and 
intimation.’ The tenant’s right may be validly attached by his creditors 
in competition with singular successors in, or heritable creditors over the 
property. A lease, although a personal contract, is a real right; it runs 
with the land and is binding on singular successors, and a fortiori on 
heritable creditors. All obligations enforceable against the original land- 
lord gwa landlord are enforceable against his successors in the land. On 
the other hand, the landlord, as owner of the fixtures, has a right of 
retention over them in security of all his claims, which is preferable to 
the tenant’s creditors.’ 

The rules applicable to fixtures made for domestic or ornamental 
purposes are, so far as the nature of the diligence to be employed is 
concerned, the same as those applicable to trade fixtures. 


RIGHT OF CoMMON DEBTOR TO CALL ARRESTEE TO ACCOUNT, OR OBLIGA- 
TION ON ARRESTEE TO ACCOUNT TO Common DEstTor.—As a general rule it is 
necessary for the validity of an arrestment that the person in whose hands 
it is used should be actually possessed of funds or goods to which the 
common debtor is entitled. But the right which the common debtor has 
to call a party to account may be arrested in the hands of the party who 
is under the obligation to account, although the latter has not at the time 
of the arrestment any funds or goods in his possession. It is not, 
however, every obligation. to account which may be arrested under 
these circumstances, and it is somewhat difficult to state a test for the 
validity of the arrestment which will be reconcilable with all the decided 
cases. 

Distinction where the Arrestee is a Trustee or is merely an Agent.—It 
may be laid down as a general rule, that arrestment in the hands of a 
trustee is, while arrestment in the hands of an agent, factor, or mandatary 
is not competent. A trustee is under a general obligation of accounting 
which may be arrested in his hands although he is not actually possessed 
of funds,—all that is required is that funds should afterwards come into 
his possession. On the other hand, an agent, factor, or mandatary, 
although he is bound to render an account to his constituent, is under 
no obligation to account until he has received the funds, and no 


1 Miller v. Muirhead, 1894, 21 R. 658. 3 Bell’s Com. 2. 71-2 j Bell’s Pr. sec. 
2 Smith v. Harrison & Co’s. Tr. 1893, 2276, and cases in following notes. 
21 R. 330; Miller v. Muirhead, supra. 
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debt exists till then, so that arrestment in his hands before that time is 
ineffectual." 

Thus a merchant consigned a quantity of oil for sale and return to an 
agent, endorsing the bill of lading to him, and receiving from him various 
advances on the security of the consignment. The agent sold the oil on 
the merchant’s account to different parties, from one of whom he got a 
bill in his own name. Arrestment by a creditor of the merchant in the 
hands of the agent before the price of the oil was paid to him was in- 
effectual. It was thought of no importance that the agent had taken a 
bill, discounted it for his own accommodation, and applied the proceeds 
in payment of his advances. Lord Justice-Clerk Boyle distinctly recognised 
the difference in this respect between a trustee and an agent: “The 
great point endeavoured to be made out by the pursuer is, that Newall is 
to be viewed as an ordinary trustee liable to account to Gallaway ; and as 
it has been settled that arrestment is competent in the hands of such a 
trustee, so it ought to be found here. But the question is, gwo effectu or 
in what manner was Newall bound to account to Gallaway? He held 
no del credere commission. As a factor employed in the usual way, he was 
bound to render an account to the individual for whom he sold the oil; but 
an arrestment in his hands was not available at a time when no part of 
the price of the oils sold had been paid to him. Under the circumstances 
there does not appear to me to be any peculiarity in the fact of a bill 
having been granted and discounted.” ” 

The same principle was recognised in a later case.* A company 
granted to a creditor in security of his advances an order upon their agent 
(Paton), through whom they consigned goods, for payment of the proceeds 
of certain consignments. Intimation was made to the agent at a time 
when no part of the proceeds had come into his hands. The company 
having afterwards been sequestrated, the trustee was found entitled to the 
proceeds of the consignments, as at the date of the intimation there was 
nothing in the agent’s hands which could be assigned. Lord Fullerton 
remarked: “It does not follow that, in every case, it is indispensable 
that the party against whom the claim is assigned, and to whom the in- 
timation is made, should have the funds actually in his hands. He may 
be a trustee, and the jus exigendi may be effectually assigned, although the 
trustee has not actually received the funds for its discharge. There is a 


' Bell’s Com. 2. 71-2; Bell’s Pr. sec. S. 904; see also Dunlop v. Jap, 1752, 
2276 ; Bell’s Com. on Statute, p. 13; M. 741; Pewtress and Roberts v. Thorold, 
cases in following notes. 1768, M. 756, note. 

2 Johnston v. Dundas’s Trs. 1837, 15 3 Pearson v. Brock, 1842, 4 D. 1509, 
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strong case of Gordon in 1740, where a party drew a bill in favour of an 
individual as trustee, and arrestment was held to be competent in the 
hands of the trust-holder of the bill. If it had been made out that there 
was an actual conveyance to Paton in trust, a great deal might be said as 
to the effect of the intimation to him as trustee. But that is not the case 
here. Paton was a mere agent or mandatary, and no trustee. And the 
effect of the letter to him was merely that of a direction by the real pro- 
prietors of the proceeds to pay them over when he should receive them. 
But the sequestration intervened and rendered this direction ineffectual.” 
Again, an auctioneer was employed to sell furniture, under an agreement 
that it should be sold at the sight of the owner in his own house, and the 
price forthwith handed over to him. A creditor of the owner used an 
arrestment during the sale in the hands of the auctioneer, who had then 
only received the price of some of the articles sold. The arrestment was 
effectual only to the extent of the funds in his possession. The auctioneer 
himself could not have demanded the money ; the owner could have agreed 
with the purchaser to cancel the transaction, keeping the goods, and allow- 
ing the buyer to retain the price.’ 

On the other hand, the rents of an estate conveyed to trustees for the 
purpose, after payment of debts, of executing an entail, and until that was 
done to pay annually the free proceeds to the truster’s heir, were attach- 
able by arrestment used before the rents had been received by the trustees.’ 
And where an arrestment had been used in the hands of a trustee in a 
sequestration, who at the time had no funds in his hands, an opinion was 
expressed that the arrestment would attach all dividends which became 
payable before the arrestment prescribed.° 

“ Trustec” is used in a wide sense—The decisions show that “trustee ” 
is in this matter used in no limited sense, but will include one who is 
negotiorum gestor for another, as one to whom has been given authority 
and title to recover a debt, or to sell stock and receive payment of the 
price or draw bills therefor. Thus bills were drawn by one Gordon on 
his debtors payable to Falconer, which by the latter’s oath were instructed 
to be for the drawer’s behoof, and for the value of which he was to pay 
or account to the drawer. A creditor of Gordon, the drawer, having 
arrested in Falconer’s hands before he had recovered payment from the 
debtors, the arrestment was found effectual, “for this reason that by the 
very draught of the bills the right of the money was transferred to 


1 Adam v. Anderson, 1837, 158.1225. 3 Hay v. Baillie, 1868, 7 M. 32 (L. 
2 Pindar v. Davidson, 1824, 3 8. 69 Cowan). 
(N.E. 45). 
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Falconer, who thereby became liable to account; and for that reason 
arrestment in Falconer’s hand was not only thought habile, but indeed to 
be the proper method of affecting the money ; though it was at the same 
time observed, that had an arrestment been used in the hands of the 
debtors, it might favore creditorum have been sustained, evidence being 
given that Falconer was but an interposed person.” Where a party was 
authorised by the tenant of a farm to sell his stock, draw bills on the 
purchaser, and receive cash from them for the price, and after satisfying 
the landlord to account to the tenant for any surplus, arrestment in the 
hands of this party before payment of the bills had been made to him 
was found good.? Again, arrestment by a creditor of the disponer in the 
hands of a disponee under an ex facie absolute disposition, but 
really in security of debt, and who had sold the estate and taken a 
bill for the price, was effectual although the bill had not then been 
paid.® 

Principle of the Decisions—The principle which runs through these 
decisions, and the distinction between the two classes of cases of which 
Johnston, Pearson, and Dunlop on the one hand, and Gordon, Lothian, 
Cameron, and Mackintosh on the other, are examples, is perhaps most 
clearly seen by looking at the respective rights of the principal and 
agent on the one hand, and the truster and trustee on the other, at the 
time of arrestment. In the first class of cases certain estate is placed in 
the hands of the “agent” to be converted into money. Until the estate 
is parted with by the agent the title thereto is still in the owner, and 
even after this the title to sue for its value is in him alone. Hence, after 
the agent has parted with the estate there is no obligation on him to 
account unless and until he receives the price, and till then arrestment 
in his hands is incompetent. In the latter class of cases the title to 
certain estate is transferred to the “trustee,” who is thereafter ex facie 
owner, and (subject to the duty to account) may deal with it, sell it, and 
sue for the price in his own name. Hence, holding as he does the estate 
from the moment of the inception of the trust, his obligation to account 
exists from that time and can be arrested in his hands. In the case of 
Tindsay v. L. and N.-W. Ry. Co.,* where arrestment of shares held in 
name of certain persons for the Company was sustained in the hands of 
the Company, Lord Deas seems to have had this distinction in view 

1 Gordon's Ors. v. Innes, 1740, M. 2 Lothian v. M‘Oree, 1828, 7 S. 72. 
J 1G Kilke “ Arrest,” No, 8, p. 39. 3 Cameron v. M‘Ewen, 1830, 8 S. 
This decision has been approved in 440; Mackintosh v. Macdonald, 21 May 


subsequent cases: Johnston v. Dundas, 1831, F.C., 9 S. 626. 
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when he said: “It is not the least like the case of trustees under a 
mortis causa trust-disposition and settlement, where the deceased is 
divested, and where they hold with certain powers and duties which 
cannot be interfered with, or which the beneficiaries cannot supersede. 
It is not like the case even of a trust for creditors, in which certain 
powers are committed to the trustee, which he must go on to exercise till 
the whole trust is worked out . . . . the gentlemen who hold this trust 
are entirely under the direction of the London and North-Western 
Company in everything they do. . . . The latter may stop their proceed- 
ings at any moment and interpel them from doing anything more . 
they are the mere hands and instruments of the London and North- 
Western Company, just as much as if the stock had stood in the com- 
pany’s own name. I am not aware of any authority for holding that, in 
a case of that kind, it is necessary to use arrestment in the hands of the 
interposed person, any more than it is necessary to use it in the hands of 
a factor or agent, he being the mere instrument and representative of the 
other.” 

In several cases” where an agent or factor held bills indorsed to him 
by his constituent (and which he had therefore a title to recover), arrest- 
ment before the bills were paid was found ineffectual. These are not 
exceptions to the foregoing rule ; the bills were not handed over to the 
agent as “trustee,” and his title to sue was a mere accident arising out of 
the nature of the documents used in the transaction. The same principle 
applies to the transference of bills of lading or other documents of title.’ 
The somewhat special case of Haddow v. Campbell* probably represents 
the extreme limit to which mere “agency” will be recognised. There A. 
who was B.’s debtor for £38, sent him bills payable by C. ‘for £200, 
intimating to B. that he intended to draw bills on him in favour of 
unnamed creditors for the balance. Arrestment in B.’s hands before he 
had received payment of the bills from C. was held ineffectual. The 
ratio decidendi was, that the bills were in themselves mere vouchers of 
debt and not arrestable, and until payment were merely a security in 
Bs hands, just as if a bond had been lodged with a trustee. Here, as in 
the former cases, the true nature of the transaction was looked for, and 
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the fact of the title to sue being transferred was treated as merely 
incidental to the transfer of a bill.’ 

The application of the rule is well seen in the following case, where 
the state of facts was different from any of those above referred to. A 
subtenant claimed damages from the landlord. He was found to have no 
title to sue direct, but to have the right to require the principal tenant 
to sue the landlord for his behoof. The principal tenant accordingly 
raised an action for, inter alia, the damages claimed by the subtenant. 
Arrestment used by a creditor of the subtenant in the hands of the 
principal tenant to attach the former's claim for damages was preferred to 
one used after these damages had been recovered.? The ground of the 
decision as stated in the interlocutor was, that at the date of the arrest- 
ment there was a vested right in the subtenant to call the principal 
tenant to account. The principal tenant was alone, it is clear, in tatulo 
to sue for the damages, and he held that right as trustee for the 
subtenant. 

It may here be noticed that, although arrestment is competent in the 
hands of a person under an obligation to account, it by no means follows 
that arrestments laid in the hands of the principal debtor who has pos- 
session of the funds would not also be competent.* Where the trustee is 
merely interposed for the convenience of the truster in the administration 
of the trust estate, and with no real intention to divest the truster, 
arrestment by a creditor of the truster in the hands of the debtors 
to the trust estate is competent. 


PROPERTY OF WHICH THE ComMoN DEBTOR HAS A POWER oF APPOINT- 
MENT.—It has never been decided whether property of which the com- 
mon debtor has a power of appointment can be attached by his creditors.° 


1 Prof. Bell (Com. on Statute, p. 13), 


1742, 5 Br. Sup. 721, M. 740 and 
in dealing with arrestment of a jus 
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It has, however, been assumed in two cases! that the donee under 
a general power of appointment may exercise the power for the 
benefit of his creditors, although in one of these, proceeding upon 
specialities, a general trust disposition for behoof of creditors was found 
ineffectual to carry property over which the granter had only a power of 
appointment.? The question was raised, but not decided, whether the 
creditors of the donee of the power could compel the donee to exercise 
the power in their favour.*? If the power of disposal is to be exercised 
only by mortis causa deed it cannot be exercised in favour of creditors.‘ 


Goops SOLD UNDER SUSPENSIVE CONDITION OR ON HIRE- PURCHASE 
SysTEM.—The question here generally arises where poinding is executed 
by the possessor’s creditors, and it will be dealt with under that diligence.° 
Until the conditions of the sale are fulfilled no property passes to the 
purchaser, so that the goods cannot be attached by his creditors. Until 
the property is passed the goods could be arrested by the creditors of the 
seller or lessor in the hands of the purchaser or lessee, but always subject 
to the right of the latter to implement the condition and defeat the 
arrestment. 


whether he will not rather accept some 3 Ibid. ; M‘Laren on Wills, 2. 1098; 


substitute or equivalent in its stead.” Sugden on Powers, 8th ed. ch. 9. 3. 11. 
1 Watt v. Tawse, 1829, 8 8S. 107; 4 Colville v. James, 1862, 1 M. 41. 
L. Rollo v. Rollo, 1843, 5 D. 446. 5 Infra, “ Subjects poindable,” chapter 


2 L. Rollo v. Rollo, supra. xvi. p. 341. 


CHAPTER IV 


WHAT MOVEABLES ARE NOT ARRESTABLE 


1. BILLS AND OTHER NEGOTIABLE INSTRUMENTS.—Erskine says “debts due by 
bill, for those pass from hand to hand as bags of money,” are not arrestable ; ? 
and Professor Bell also says that “where the debt is due by bill or promissory 
note arrestment is not held the proper diligence.”? If these statements 
mean that a debt due by bill cannot, by reason of the mode of its consti- 
tution, be arrested in the hands of the acceptor, they are clearly inaccurate. 
Bills themselves as corpora, being merely documents or vouchers for debt, 
are certainly not arrestable. But a debtor who gives his creditor a bill 
does not satisfy the debt nor extinguish the relation of debtor and creditor 
between them; and, therefore, the fact of a bill having been accepted 
will not prevent the debt due by the acceptor to the drawer being 
arrested. If, however, the creditor in the bill indorse it to a third party, 
the debt due to him having thereby been assigned, subsequent arrest- 
ment by his creditor in the acceptor’s hands attaches nothing ; and if the 
indorsation be to an onerous bona fide holder, this will, from the favour 
shown to negotiable instruments, apply, although the arrestment is prior 
to the indorsation. Therefore in arresting debts or obligations to account, 
where bills have passed between the parties, the point to be kept always 
in view is, that neither the bill nor its contents can ever be attached ; 
that it is the debt or obligation that alone is arrestable; but that a bill 
may in certain circumstances act as an assignation of the debt. 

Most of the cases dealing with bills have already been considered 
under the head of “obligation to account” ;* but it may be convenient 
here to summarise the results of the decisions in so far as they refer to 
the subject directly under consideration. 

Special Rules.—(1) Bills as corpora are not arrestable. They are 
merely documents of title, and the proper procedure to attach them is an 


1. Prins 3,6) 45 Insto 326) 7: 2 Com. 2. 68; Prin. sec. 2276. 
3 See p. 71, supra. 
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action of exhibition.' (2) Where the common debtor is the payee in the 
bill, and in reality the creditor therein, and the bill is not indorsed, the 
sum in the bill may be attached by arrestment by his creditors in the 
hands of the acceptor. (3) The same rule holds, although subsequent to 
the arrestment the common debtor has indorsed the bill gratuitously.” 
(4) Or to one who has notice of the prior arrestment.? (5) But if the 
indorsement, though subsequent to the arrestment, is made to a bona fide 
onerous indorsee, arrestment in the hands of the acceptor will not avail 
against the indorsee.* (6) The mere fact of the arrestee holding a bill 
in his favour, the proceeds of which belong to the common debtor, does 
not render arrestment in his hands competent, the bill as a corpus not 
being arrestable.” (7) But if the payee or indorsee has received the bill 
from the drawer or holder as his trustee, that he might do diligence 
thereon and account therefor, arrestment in his hands is good before the 
bill is paid. (8) And the same rule applies where the arrestee is a com- 
missioner with authority from the common debtor to take bills in his own 
name. (9) But where the payee, being the mere servant, factor, or agent 
of the common debtor, takes bills from his constituent’s debtors payable 
to himself, or receives bills so payable from his constituent, arrestment 
should be in the hands of the acceptor. Arrestment in the hands of the 
factor or agent before the bills are paid is bad.” If the bills were paid 
arrestment in the hands of a factor or agent would be good ;® but in the 
case of a servant, arrestment in his hands by a creditor of his master can 


1 Jameson v. Leckie, 1729, M. 711; 
Haddow v. Campbell & Co. 1796, M. 763 
(Bell’s Com. 2. 68, note); Dunlop v. Jap, 
1752, M. 741; Deck v. Goodall) & Co. 1st 
June 1815, F.C.; Bell’s Com. 2.68; Ersk. 
BH Ch 7 

2 Smith v. Home, 1712, M. 1502; 
M‘Master, etc. v. M‘Michans, 1776, M. 
App. “ Fraud,” No. 1. 

3 M‘Aul v. Logan, 1728, M. 1694; 
Smith v. Home, supra. 

4 Smith v. Home, supra; L. Rosste, 
v. Ogilvie, 1709, M. 1501; Bell’s Com. 
2.68. This is assumed throughout in 
the decisions; Forbes v. Innes, 1739, M. 
712; Freer v. Richardson, 1806, 13 F.C. 
579; M. App. “ Bill of Exchange” No. 
19 (bill protested); Campbell v. Glass, 
1803, 13 F.C. 282; M. App. “Implied 
Assign.” No. 2. At first promissory 
notes had not the privilege of bills of 
exchange, and arrestment was preferred 
to a subsequent bona fide endorsement ; 


Forbes v. Innes, supra ; More v. Paxton, 
LAGGS MaRI205 9° Bell'ss Com, 22568: 
They are now in the same position as 
bills. Where the creditor in virtue of a 
bill has been ranked on a sequestrated 
estate, indorsation will not carry the 
dividend ; assignation is required ; arrest- 
ment was therefore preferred ; Valluce, 
Hamalton & Co. vy. Cumpbell, 1821, 1S. 
54 (N.E. 56) aff. 2 Shaw’s App. 467. 

5 Dunlop v. Jap, supra; Jameson v. 
Leckie, supra. 

8 Gordon's Crs. v. Innes, 1740, M. 715, 
Kalk. “ Arrest.” No. 8, p. 39; Dunlop v. 
Jap, supra ; Lothian vy. M‘Cree, 1828, 78. 
72; Cumeron v. M‘Ewen, 1830, 8 S. 440. 

7 Thorold v. Forrest and Sinclair, 1767, 
M. 753; Pewtress and Roberts v. Thorold, 
1768, M. 756; Scott v. Small, 1779, 3 
Fol. Dict. 41; Johnston v. Dundas’ Trs. 
1837, 15 S. 904. 

8 Pewtress and Roberts v. Thorold, 1768, 
M. 756. 
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never be valid! (10) Where the payee, a creditor of the drawer, has 
received the bill from him in security of his debt, or partly in security of 
his debt and to hold the balance for the drawer until he has drawn drafts 
in favour of his creditors to the extent of the sum available under the 
bill, arrestment in the hands of the bill-holder before the bill is paid is 
incompetent.” 

Principle of the Decisions.—It will be observed from the above rules, 
that the competency of an arrestment by a creditor of the common debtor, 
in the hands of the drawer or payee of a bill who is really holding for the 
common debtor, where the bill has not been paid, depends on the applica- 
tion of the same principle that determined whether an obligation to 
account was arrestable. If the drawer or payee is really trustee or com- 
missioner for the common debtor, with the title to sue and call the debtors 
to account, his obligation to account to the principal is arrestable although 
the bill is not paid. If, on the other hand, he is a factor or agent, who 
has merely taken the bill in his own name, or to whom the drawer has 
indorsed the bill merely to hold it, with no title to do diligence thereon 
for the drawer, or to sue the debtors in his own name, arrestment is only 
competent when the money is in his hands. 

The same rule will apply to other documents of title, the transfer of 
which passes the property, e.g. bills of lading. A prior arrestment will be 
defeated by a bona fide onerous transfer of the bill of lading.’ 


2. WRITS, PAPERS, Business Books, ETc.— Writs, documents, evidents, 
papers, plans, business books, etc., which possess no intrinsic mercantile 
value, are not arrestable.* “Goods are the proper subjects of arrestment, 
but papers and books are not in the proper sense goods. If the papers 
were what we call ‘evidents,’ not in themselves substantially valuable, 
but valuable to the owner only as documentary proofs, they are clearly 
not capable of arrestment. Take the case of family letters, or certificates 
of character, or testimonials of fitness for a professorship: it is obvious 
that an arrestment of these would be preposterous, because it would not 
lead to the arrestee paying any money, while the articles themselves are 
not saleable. No Court would allow them to be exposed for sale, and it 
may generally be said that jurisdiction can be founded by the arrestment 
only either of a money debt, or of something which could be made the 


1 Dunlop v. Jap, supra. 3 Buchanan v. Cochrane, 1764, M. 
14208. 

2 Haddow v. Campbell & Co., Dick v. * Trowsdale’s Trustee v. Forcett Ry. Co. 

Goodall & Co., supra. 1870, 9 M. 88 ; Bell’s Pr. sec. 1276, 2289, 
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subject of furthcoming and of a poinding and sale. But how could you 
poind these documents? The essence of poinding is that the goods 
poinded may be taken to the market-cross and sold; but these are extra 
commerciwm and unsaleable.” ! 


3. CONTINGENT AND Future Dests.—Debts and claims which are 
truly contingent, that is, debts and claims to which at the time of arrest- 
ment the common debtor has no vested right, which exist only in spe, are 
not arrestable.? Where, however, the right has vested in the common 
debtor, although it is not yet prestable or is liable to be defeated by the 
occurrence or non-occurrence of some event before payment, arrestment 
will be sustained for what it may ultimately prove to be worth? Thus 
rents, interests, and annuities, already due or current but not payable, 
belong to the second class and are arrestable ;* so also a legacy which has 
vested but subject to defeasance. Claims again which depend on the 
issue of a suit are not truly contingent debts; for decree in the action 
merely constitutes the debt which existed at the commencement of the 
case.® Nor is the price of a contract for work yet to be performed, for 
what is really arrested here is the tradesman’s right under the contract to 
receive payment.” Thus, where a tradesman had entered into a contract 
to slate a house—the price to be ascertained according to measurement on 
the completion of the work—and had laid down the materials on the 
premises, arrestment by the party who furnished the slates, before any 
part of the work was commenced, in the hands of the employer, was pre- 
ferred to an arrestment subsequent to the completion of the work, not 
only to the extent of the materials on the premises at the date of the 
diligence, but also for the contract price.® Arrestment will-also attach 
the sum in a policy of insurance if the debtor dies before a new premium 
falls due,? and even, it is thought, after other premiums are paid.’ 

Spes successionis—Right vested subject to Defeasance—A spes succes- 
sionis may be sold or assigned, so as to give the assignee a good title to the 
subject, if the cedent eventually acquires a vested right therein ; but it 

1 Trowsdales Trs. v. Forcett Ry. Co. 5 Infra, p. 129. 


supra (L. Neaves, p. 95). 6 Wardrop & Fairholm v. Arbuthnot, 


? Stair, 3. 1. 31; Bank. 3. 1. 35; 1744 M. 4860; Ersk. Prin. 3. 6. 4. 
Ersk. 3. 6. 8. The word used is “future,” Petit oe Nanos Oo 1847, 


but it is plain the writers meant con- 


tingent debts; Bell’s Com. 2. 72. ee 

8 Ersk. 3. 6. 9; Corse v. Masterton, os 
1705, M. 767; Caithness’ Crs. 1761, M. 9 Strachan v. M‘Dougle, 1835, 13 S. 
772; Marshall v. Nimmo & Oo. infra; 954. 
Chambers Trs. v. Smiths, infra. 10 Bankhardt’s Trs. v. Scot. Amc. Ass. 


4 Supra, p. 49. Soc. 1871, 9 M. 443. 
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cannot be attached by diligence! In the event of the holder of the spes 
becoming bankrupt and obtaining his discharge before the right has vested 
in him, it will not be carried to the trustee in the sequestration ;* nor 
can the bankrupt be required to assign the spes to the trustee.’ On the 
other hand a right which has vested though subject to defeasance may 
be arrested? The arrester, however, has no higher right than the common 
debtor and if the defeating condition should come into operation the 
diligence will be ineffectual.? Until the condition arrives the arrestment 
is effectual to secure the interest effeiring to the vested right. If the 
right, though vested, is defeasible at the will of trustees, they are entitled 
to exercise their power and annul the vesting after arrestment has been 
used. Arrestment in the hands of a trustee in a sequestration, who had 
at its date no funds in his hands, will attach all dividends payable to the 
common debtor before the arrestment prescribes.’ 


4, SUBJECTS SPECIALLY APPROPRIATED.—Where goods or funds have 
been destined to a particular purpose they cannot be arrested by the 
The 
effect of the appropriation is to vest in the creditor for whose benefit the 
deposit or consignation is made, the jus guesitwm.® 


depositor’s creditors, so as to defeat the object of the appropriation. 


So far as the goods 
or funds are not required for the object of the appropriation, they may of 
course be arrested by the consignor’s creditors. 

Illustrations.—In the earliest decision a sum in the hands of tenants, 
ordered by decree of Council to be employed by them in repairing a house 
liferented by a third party, or to be paid to the landlord for that purpose, 
was held to be specially appropriated and not arrestable.? Again, A. gave 
to B., his creditor, a letter addressed to auctioneers instructing them to 
sell his furniture and pay the proceeds to B. ; B, handed it to the auctioneers, 
who took possession of the furniture and made an advance of £60 to 
account of the proceeds. It was found that there had been a special 
appropriation of the furniture in favour of B., whose claim was thus pre- 


ferable to an arresting creditor of A.!? So where A. drew a bill in favour 


1 Trappes v. Meredith, 1871, 10 M. 38. 
2 Ibid. 
3 Reid v. Morison, 1893, 20 R. 510, 


Cowan, 37). The common debtor must 
claim and be ranked, Barbour v. William- 
son, 1835, 14 S. 27. 


overruling obiter dicta in Kirkland v. 
Kirkland’s Tr. 1886, 13 R. 798. 

4 Chambers’ Trs. v. Smiths, 1878, 5 R. 
97, rev. (H.L.) 151. 

5 Ibid. 

6 Tbid., see p. 129, infra. 

" Hay v. Baillie, 1868, 7 M. 32 (L. 


8 Cases in following notes; Bell’s 
Com. 2. 71; Bell’s Pr. sec. 2276; Ersk. 
Shattn i/e 

9 Baillie v. Nasmyth, 1674, M. 703. 

10 Mackenzie & Co. v. Finlay, 1868, 
7M. 27; Trowsdales Trs. v. Forcett Ry. 
Co. 1870, 9 M. 88; Souper v. Smith’s 
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of B. for £1000, and addressed to him a letter to the effect that he had 
arranged that B. should pay C. £200 out of the proceeds of the bill, and 
requested him to pay C. accordingly, which B. agreed to do; it was found 
that, on A.’s subsequent sequestration, before the whole sum of £200 had 
been paid to C., the balance thereof remaining in B.’s hands fell to be paid 
to C, and not to the trustee in the sequestration.! So the claim of a sub- 
contractor, who had obtained a letter from the contractor authorising 
direct payment to himself, which the employer had agreed to make if 
such a letter was obtained, and had delivered it to the employer, was pre- 
ferred to an arrestment by a creditor of the contractor.2 A mandate thus 
conferred upon a creditor constitutes him a procurator in rem suam and 
is irrevocable. To secure the creditor against diligence by other creditors 
it is, of course, necessary that the mandate be intimated to the holder of 
the fund.® 

A trust-deed for proportional division of the estate among creditors 
affords a good illustration of the special appropriation of funds to the ex- 
clusion of diligence by individual creditors. It has already been noticed 
that where bills have been indorsed or made payable to a party that the 
proceeds thereof may be paid to particular creditors, the amount in the 
bills is specially appropriated towards the payment of these creditors and 
not attachable by other creditors of the drawer.° 

Appropriation must be Complete.—In order that the appropriation 
should be complete, it is necessary, as in the case of consignments after 
noticed that notice should be given to the particular creditor, or that the 
appropriation should be made in virtue of a prior contract with him, or 
that the holder of the fund should come under an obligation to hold for 
him. When the holder has received the fund for a different purpose, 


Crs. 1756, M. 744; Stalker v. Atton, 
1759, M. 7465. 

1 Brierly v. Mackintosh, 1843, 5 D. 
1100; 5 Bell’s App. 1; Ea parte Imbert, 
1857, 1 De G.and J. 152; Thomson v. 
Simpson, 1870, L.R. 5 Ch. App. 659. 
See also Macadam v. Martin’s Tr. 1872, 
11 M. 33, where a sum sent by clients 
to a law-agent to be invested and paid 
by him into his own bank account, which 
showed a balance in his favour, was held 
not to be carried to his trustee in bank- 
ruptcy, having been sent for a specific 
purpose and being still distinguishable 
from his funds. Also Field and Allan 
vy. Gordon, 1872, 11 M. 132, where an 
employer was found not entitled to 


retain, in extinction of a claim of damages, 
an instalment of the price, payable 
according to the contract at the sight of 
the architect, and which had been sent 
to the architect for behoof of the con- 
tractor, but returned by the architect 
to the employer with a request that he 
would send it direct to the contractor. 
An arrestment by a creditor of the con- 
tractor was therefore preferred. 

2 Baillie v. Wilson, 1840, 2 D. 495. 

3 Bell’s Pr. secs. 228, 229. 

4 See p. 57, supra, and cases there ; 
also Goldie v. Aitken, 1729, M. 7742. 

5 See p. 80, supra. 

6 Natl. Bank v. M‘Queen, 1881, 18 
S.LR. 683; Brit. Linen Co. v. Kansas 
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but is also agent for the creditor claiming appropriation, there must be a de- 
finite act by the holder to constitute an appropriation in favour of his con- 
stituent, “I cannot think that by the mere mental resolution of the holder 
he can cease to hold in one character and begin to hold in another.” * 


CoNnsIGNMENTS.—Consignments in security or in satisfaction of debt 
are held to be specially appropriated or not according to the following 
rules :-— 

(1) Where the Consignment is made directly to a Creditor—Where a 
merchant consigns to a creditor directly a cargo to be sold and the pro- 
ceeds applied in extinction of the consignor’s debt, the transference of the 
bill of lading divests the original owner, and vests a “special property” 
in the consignee to the extent of and with the effect of securing the debt 
due to him.2 The goods so far as required for the creditor’s security are 
not arrestable by other creditors of the consignor. If the consignment is 
made not to a then creditor, but to one on whom the consignor draws 
bills for the value of the goods or part thereof, or who makes advances to 
the owner, or incurs liabilities to third parties on the faith of the consign- 
ment, the result is the same and the consignee will be secured to the 
extent of the debt so incurred.? Thus, a party in Virginia contracted 
with a firm in Glasgow to send goods to them to be sold, and the proceeds 
to be placed to his credit in payment of goods which they were to send 
to him ; the cargo was accordingly sent and the bills of lading trans- 
mitted. The House of Lords, reversing the judgment of the Court of 
Session, held that the cargo had been specially appropriated to the 
Glasgow merchants, and was not arrestable at the instance of the con- 
signor’s creditors. Where there is no debt due to the consignee, or if 
the bills drawn on him are dishonoured, the consignor is in no way 
divested of his property and his creditors can attach the goods in the 
hands of the consignee.® 

Creditor must retain Possession—The creditor's real security depends 
on his having and retaining possession of the goods or the documents of 


Invest. Co. 1895, 3 S.L.T. Nos. 208 and ¢& Oo. 17th Dec. 1814, F.C.; Smith v. 


320. See pp. 85, 86, infra. Wilson, 1890, 7 S.L. Rev. 58; see Tod & 
1 Stewart v. Dalgleish, 1882,19S.L.R. Son v. Merchant Banking Co. 1883, 10 R. 
599. 1009 ; N.-W. Bank, Ltd. v. Poynter, supra. 
2 Bell’s Com. 2.12; Nor.-West. Bank, 4 Arthur v. Hastie and Jamieson, 1770, 


Ltd. v. Poynter, Son, and Macdonald, M. 14209, 2 Pat. App. 251; Hunter & 
1894, 21 R. 513 (L. Trayner, 524), rev. Co.’s Ors. v. Hamilton’s Crs. 1791, Bell’s 


pi (H.L) the Oct. Ca. 385; Pearson v. Brock, 1842, 4 
Cases in following note; Bell’sCom. D. 1509 (L. Fullerton). 
2.12; Broughton vy. Stewart, Primerose, 5 Authorities in note 3, 
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title thereof. If the creditor parts with the possession of the goods, or 
the bills of lading or other documents of title, to the true owner or his 
representative, or to a stranger, without any qualification or condition 
express or implied to show that he still retains his interest therein, his 
security over the goods is at an end.’ But although possession is given 
to a stranger or even to the real owner, if the possession given is only as 
agent for the creditor, his real security over the goods still subsists. 
Although such agent, in virtue of the authority so conferred upon him, 
should sell the goods in his own name the price will not be attachable by 
his creditor. The sale is on behalf of the creditor and the price belongs 
to him.? Even if the creditor has permitted a sale by the real owner of 
the security subjects, acting for himself and not as agent for the creditor, 
it is thought that, notwithstanding delivery of the goods or bills of lading 
to the purchaser, the creditor may still preserve his security over the price, 
to the effect of defeating an arrestment laid in the purchaser’s hands by a 
creditor of the owner. To do so, it would seem sufficient that the creditor 
had only allowed delivery on the purchaser undertaking to pay the price 
to him.? The creditor’s right then rests not upon pledge but on special 
appropriation. Itis not sufficient that the owner has come under an 
obligation to the creditor to obtain an undertaking from the purchaser to 
pay the price to him, if the undertaking is not obtained until an arrest- 
ment has been used by another creditor of the owner in the purchaser’s 
hands.* An order by the seller, without any obligation undertaken by the 
purchaser, that the price was to be held as specially appropriated for the 
creditor’s debt would seem sufficient to secure his preference. 

(2) Where the Consignment is made indirectly through a General Con- 
signee or Factor—Where the creditors are numerous, the cargo may be 
consigned to a factor or mandatory, or sent with a supercargo of the con- 
signor, with instructions to sell the goods and pay over the proceeds to 
certain creditors. If the consignor is solvent when the consignment is 
made, it will vest a real right in the particular creditors, if notice of the 
consignment has been given to them; or even without notice, if the con- 
signor was bound by a prior contract to send the remittance ;° or if the 
consignee has obliged himself to these creditors to pay or account to them.° 


Ts Bel’s’ Com 2. 215) rsk. 3: 133; £ Ibid. 
Tod v. Merchant Banking Co. of London, 5 Bell’s Com. 2. 13; Pusher v. Miller, 


1883, 10 R. 1009; N.-W. Bank, v. 
Poynter, supra. See p. 171, wfra. 
2 N.-W. Bank, Ltd. v. Poynter, supra. 
8 Tod v. Merch. Bk. Co. of London, 
supra; see also L. Pitmedden, Nimmo, 
Ogilvie & Grant, Carmichael, infra. 


1823, 1 Bing, 150. 

6 Bell’s Com. 2. 13; Stalker v. Axton, 
1759, M. 745; L. Pitmedden v. Gordon, 
1707, M. 7727; Hodgson v. Anderson, 
1825, 3 B. and C. 842; Haddow v. 
Campbell, 1796, M. 763; also in note to 
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In such cases the doctrine of special appropriation applies and the goods 
are not arrestable by other creditors of the consignor. It would appear 
that the particular creditors need not be named if they are clearly ascer- 
tained. “I think it is not necessary that the stipulation should be in 
favour of a named party (though the instances given in the decisions are 
such) for I conceive that if the party be sufficiently described and the 
stipulation is clearly meant to be in his favour it will entitle him to sue. 
.... By a stipulation in favour of a third party I understand an agree- 
ment that something is to be done or permitted for the benefit of a third 
person clearly ascertained, who, though not a party to the contract, may 
afterwards come in and insist upon its performance, and in the meantime 
the actual parties cannot revoke it.”1 If, however, there is no previous 
contract, or notice to the creditors for whose benefit the consignment was 
made, or obligation by the consignee in their favour, the goods or 
proceeds thereof will be arrestable by other creditors of the consignor.’ 
Criterion determining Special Appropriation—The criterion, which 
determines whether there is or is not special appropriation, is the revoca- 
bility of the mandate; in other words, have the subjects passed beyond 
If the 
consignor has power to recall his instructions, the goods are still wm bonis 


the control of the consignor, or are they still i bonis of him ? 


of him ; the consignee is acting merely as his agent, and the diligence of 
his creditors is not excluded. If the mandate is irrevocable the consignor 
is divested and the goods or funds are specially appropriated for the 
benefit of the particular creditors. Thus where cash was handed and 
bills endorsed to a party with merely verbal instructions to pay particular 
creditors, arrestment by other creditors was not excluded.* So, a debtor 
deposited a sum of money with his agent to be applied in payment of a 
particular creditor; the debtor died before any payment had been made 
to the creditor ; other creditors who had confirmed as executor-creditors 
were preferred—“the money remained under the power of Mr. Murray 
and might have been called for by him until actual application and 


applied to what use he pleased.” ® 


Bell’s Com. 2. 68; see Nimmo, Ogilvie 
and Grant v. Ker, Carmichael v. Wilson, 
infra. 

1 L. Wensleysdale in Finnie v. Glas- 
gow & South-Western Railway Company, 
1857, 3 Macq. 75. 

2 Scott v. Porcher, 1817, 3 Mer. 652; 
Stonehewer v. Inglis, 1697, 1 Fount. 
788; Gray v. Ross, 1706, Dalry. 90; 
Auchterlony’s Ors. 1732, M. 7737; 


The same criterion was applied where 


Baird v. Murray's Crs. 1744, M. 7737; 
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4 Stonehewer v. Inglis, Gray v. Ross, 
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5 Baird v. Murray’s Ors., Auchter- 
lony’s Crs, supra; Graham & Co. v. Rae- 
burn and Verel, 1895, 23 R. 84. 
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a person charged with crime deposited a sum of money with his law- 
agent and authorised him to use it for his defence, as also to pay any 
sums that he might direct. The client’s sequestration acted as a revoca- 
tion of the mandate and the agent was bound to hand over the balance 
then in his hands to the trustee.! 

Although the consignee has become bankrupt or some change has 
occurred which prevents his receiving the consignment for the benefit of 
the creditors, the preference of the creditors will not be affected thereby. 
Thus merchants in Greenock agreed to send British goods to merchants 
in Virginia, and to receive in return Virginian produce. The balance 
having turned in favour of the Greenock merchants, they received inti- 
mation from Virginia that a vessel was being sent with tobacco as a 
remittance in diminution of the balance. The Greenock merchants wrote 
in reply intimating the assumption of new partners into their company 
and the constitution of a new firm. The cargo was consigned to the new 
firm which had not come into existence when the vessel arrived, and the 
old firm took charge of the ship and received the goods. Arrestments 
having been used in their hands by creditors of the Virginian merchants, 
the Court was clearly of opinion that the consignment, though nominally 
and in forma verborum to the new firm, was plainly intended for the old 
company ; that in point of law the old company, as having the real right, 
was entitled to take the cargo on any interruption to the acting of the 
nominal consignees; and therefore preferred the Greenock merchants 
to the cargo, but the arresters to the price of the ship which belonged to 
the Virginian traders.’ 

Creditors Rights inter se—The creditors for whom the consignment or 
appropriation is made are entitled to share rateably in the consignment or 
its proceeds in proportion to their debts.’ But if certain creditors are 
named and a general obligation or direction to pay debts is subjoined, the 
appropriation is only for the creditors named and they will be preferred.* 
It need scarcely be said that no one of the particular creditors favoured 
can secure a preference over the others by diligence against the fund. 

Where the Consignee has not obtained Possession ws the Appropriation 
complete ?—The question arises whether the goods or funds destined for 
the benefit of particular creditors will be held as specially appropriated 


1 Mackenzie v. Campbell, 1894, 21 R. Stalker v. Aiton, 1759, M. 745; Watson 
904. v. Bruce, 1672, M. 7743. 
; 4 Ker v. Knows, 1635, M. 7742; 
; hey 2 NUS OAS a es King v. M‘Farlane’s Crs, Bell’s Com. 2. 
1791, Bell’s Oct. Ca. 385. tice 
3 Blair v. Graham, 1714, M. 7744; 5 Stalker v. Aiton, supra. 
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for them, although they have not come into the possession of the con- 
signee before other creditors of the consignor have used arrestment. If 
the consignee has received bills of lading, bills, or other documents of 
title, which vest the property of the goods or funds in him, the special 
appropriation is complete although he has not the possession.’ But if he 
holds no document of title to the property the answer will depend on the 
same principle as that which regulates the liability of an obligation to 
account to arrestment. If the person to whom the goods or fund is 
destined is a trustee, who has a title to sue for and recover the same, the 
goods or fund will be held as specially appropriated as soon as he receives 
a mandate or order to hold the goods or fund when they have come into 
his possession for the benefit of a particular creditor or creditors.” On 
the other hand, if the party to whom the goods or fund are destined is 
merely an agent or mandatory of the consignor, the subjects are not 
Thus, where a 
firm granted to a party in security of advances an order upon their agents, 


specially appropriated until they come into his hands. 


through whom they consigned goods, for payment of the proceeds of 
certain consignments, which was duly intimated to the agent, it was found 
that the creditor had no security over these proceeds in competition with 
the trustee on the firm’s estate, which had been sequestrated before the 
agent received the proceeds.* 

CoNsIGNED Monry.—Consignations of money divide naturally into 
two classes—judicial and extra-judicial. A third intermediate class, which 
may be called quasi-judicial, has however been recognised, where the 
consignation although made extra-judicially, has, under the sanction of 
statute or custom, a certain legal effect. Almost the only example of this 
class in modern times is consignation by the debtor in a bond. 

(1) Extra-judicial Consignation—Money consigned for a special pur- 
pose is subject to the same general rules as consigned bills or goods and 
has been already dealt with under that head. As there stated, the test 
is whether the fund remains under the control of the consignor or not. 
So long as the money is neither directly nor impliedly accepted by the 
creditor, or judicially found to belong to him, it remains the property of 


1 Gordon’s Ors. v. Innes, 1740, M. 
715, Kilk. 89; Dick v. Goodall & Oo., 
Ist June 1815, F.C.; Stalker v. Aiton, 
supra; Haddow vy. Campbell & Co. 
1796, M. 763; Auchterlony’s Ors. 1732, 
M. 7737; N.-W. Bank, Ltd. v. Poynter, 
1894, 21 R. 513 (esp. Lord Trayner), 
rev. 22 R. (H.L.) 1. See infra, note 2. 

2 Pearson v. Brock, 1842, 4 D. 1509. 


The other requirements of special ap- 
propriation must, of course, exist— 
notice to the creditor, prior contract, or 
obligation by the consignee. See p. 85, 
supra. 

3 Pearson v. Brock, supra; Johnston 
v. Dundas’s Trs. 1837, 15 S. 904 ; Fisher 
v. Miller, 1823, 1 Bing. 150. 

4 Supra, pp. 85, 86, and cases there. 
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the consignor and may be arrested by his creditors. So soon however 
as any of these things takes place it becomes the property of the creditor 
and arrestment is competent only to his creditors.! 

(2) Judicial Consignation—A sum which has been consigned in the 
hands of the clerk of Court to await the result of a pending action, is 
specifically appropriated to the purposes of the action, and can therefore 
only be arrested subject to the orders of the Court in the process in 
which the consignation was made. It is the absolute property of neither 
the consignor nor the creditor, but belongs conditionally to one or other 
of them as the action shall decide. It may therefore be arrested by a 
creditor of any of the claimants pendente lite ; the effect of the diligence 
being suspended until the rights of parties to the sum in dispute have 
been finally settled.? The effect of such consignation and the competency 
of arresting. the fund have been authoritatively decided by a judgment 
of the whole Court. A tenant, against whom the landlord had obtained 
a decree for payment of arrears of rent, endeavoured to set aside the 
decree, and consigned the arrears, interest, and expenses in the hands of 
the clerk of Court. An arrangement having been come to, the process 
was thereafter allowed to drop by both parties ; but the consigned money 
not having been uplifted was arrested by a creditor of the tenant. In a 
subsequent action it was held that the mere fact of the money having 
been consigned in Court did not exclude diligence against it, unless so far 
as it was required to satisfy the purposes for which it had been consigned.? 
Lord Wood remarked, “ The arrestment in the hands of the clerk of Court 
is competent, subject to the limitation that the object of the consignation 
shall not be thereby interfered with. In the present instance the object 
of the consignation did not take effect. The landlord, with a view to 
whose rights the consignation was made, did not claim the consigned 
fund. It remained the property of the person to whom it belonged when 
consigned, and there was consequently no positive incompetency in the 
creditors of that party attaching it by arrestment.” 

Where a debtor had consigned in Court the sum due by him, an arrest- 
ment by a creditor of the party to whom the money was ultimately found 
to be due, in the hands of the clerk of Court, after the consignation had 
been authorised by the judge, but before it had been sustained as imple- 

1 Supra, p. 86. Hailes, 615 ; Stormonth vy. Robertson, 24th 

2 Pollock v. Scott, 1844, 6 D. 1297; May 1814, F.C. ; More’s Notes, 286. As 
Gordon v. Brock, 1838, 1 D. 1; Stiven to the person in whose hands arrestment 
v. Reynolds & Co. 1891, 18 R. 422; is to be laid, see p. 106, infra. 


Lockwood vy. Wilson, 1738, M. 736, and 3 Pollock v. Scott, supra. 
Elchies’ Notes, 37; Cross v. Moir, 1775, 
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ment of the debtor’s obligation, was preferred to an arrestment in the 
hands of the consignor, also subsequent to consignation and prior to its 
being sustained as implement.’ If the fund has been consigned on condi- 
tion that an arrestment used on the dependence should be withdrawn, the 
arresting creditor on obtaining decree has been held entitled to the fund, 
although the consignor was sequestrated within sixty days of the arrest- 
ment. Decree having been obtained by the arrester, the divestiture of the 
consignor was drawn back to the date of consignation.” Lord Rutherfurd 
Clark dissented from the judgment on the special ground that, as the 
arrestment could have created no preference, having been used within 
sixty days of sequestration, a security constituted over the estate of the 
bankrupt, and which had its origin in the arrestment, could have no 
greater force or effect. 

Arrester may be personally barred.itWhile the rule is that arrestment 
by a creditor of the party ultimately found entitled to the consigned fund 
is effectual, such creditor may be personally barred from defeating the 
object of the consignation by using diligence to attach the fund, eg. if he 
be the consignor, and his adversary had been found entitled to it. Thus 
money consigned by the suspender in the Bill Chamber, in order that a 
bill of suspension of a charge might be passed, could not be arrested by 
him after he had lost his suit on the dependence of an action of damages 
against the charger.» Where a party, who had been imprisoned for failure 
to pay a sum of expenses decerned for against him and was liberated on 
consignation being made with the governor of the jail, afterwards raised 
an action against the charger and arrested the consigned fund, arrestment 
was held incompetent in competition with the charger’s agent who had 
disbursed the expenses.* A sum awarded to a claimant in a multiple- 
poinding could not be arrested by another claimant on the dependence of 
a second action concluding directly for payment of the same sum.° 
Where the consignation was made in a sequestration for rent, on the 
faith of an arrangement between the parties that the consigned money 
would come in place of the sequestrated effects and that the landlord 
would recall the sequestration, instead of which the landlord sold the 
effects and on the price proving insufficient arrested the consigned 


1 Lockwood v. Wilson, 1738, M.'736. reduce the consignation under the Act 
See also Gordon v. Brock, supra, where 1696, «. 5. 
an insolvent within sixty days of bank- 2 Stiven v. Reynolds, supra. 
ruptey had consigned in Court a sum 3 Cuthill v. Hamilton, 1830, 8 S. 487. 
admitted by him to be due, but which 4 Ellis v. Muckersie and Rose, 1831, 
he disputed the title of the claimant to 9S. 585. 
discharge, the trustee was found to 5 Aleaander v. Graham, 1842,5 D.218; 
have no right thereto nor entitled to cf. D. of Athol v. Anderson, 1831, 10S. 49. 
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fund, the arrestment was found ineffectual on the ground of personal 
bar. 

Where the fund consigned in Court was not the property of the person 
in whose name and for whom it was consigned, but of a third party who 
had de facto made the consignation, and who, before the arrestments were 
used, had petitioned the Court to have the fund restored to him, arrest- 
ment by a creditor of the nominal consignor was ineffectual to any 
extent.’ 

(3) Quasi-Judicial Consignation.—This arises where money is consigned 
in the course of a statutory procedure or in terms of an antecedent conven- 
tional arrangement for the purpose of discharging some claim against the 
consignor. All the cases reported refer to the redemption of wadsets, 
where the wadsetter could not be found, or declined to accept payment or 
to grant a discharge.’ At first it seems to have been held following the 
rule of extra-judicial consignations that the money remained under the 
control of the consignor and was only attachable by his creditors until 
decree of declarator had been obtained or until the wadsetter accepted the 
consignation.* This view was, however, subsequently departed from, and 
such consignation recognised as practically equivalent to judicial consigna- 
tion, so that the fund could be attached by the creditors of the party who 
was ultimately found entitled thereto. Now in similar circumstances 
the debtor in a bond and disposition in security would consign the amount 
and obtain a notarial certificate ; ° and such proceedings would, it is thought, 
be held to have the effect of consignation and decree of declarator in the 
old form,” although the Act provides that the consigned money is to 
remain at “the peril of the consigner.”* The Consignations Act 1895,° 


the deed and to raise a declarator of 
redemption. 

4 Nicol v. Lawrie, 1673, M. 14095; 
Arbuthnot v. Lockwood, 1739, M. 3077; 
Stair, 2.1.4; 3.1. 37; see p. 49, supra. 

5 Tuach v. M‘Kenzte, 1739, M. 3078 
and 713; Cuningham v. Wemyss, 1758, 
M. 727 ; Stormonth v. Robertson, 24th May 
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The principal question before the Court 
was whether, to render the arrestment 
ineffectual, it was necessary to prove that 
the arrester was personally aware of the 
circumstances in which the consignation 
had been made and that the fund did 


not belong to the arrestee; but by a 
majority of the whole Court this was 
found unnecessary. 


8 The usual procedure was for the 
reverser to notify the wadsetter to appear 
at the place named in the wadset, accept 
payment and renounce the wadset and 
on his failure to consign as specified in 


6 Titles to Land Act, 1868, sec. 119; 
Conveyancing Act, 1874, sec. 49. 
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8 Titles to Land Act, 1868, sec. 119. 
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does not apply to such consignations. Until the notarial certificate has 
been granted the diligence to be employed will be inhibition and there- 
after arrestment.’ 


5, WuERE REAL SECURITY EXISTS OVER SUBJECTS ARRESTED.— Where a 
real security exists over the subjects arrested, as where the arrestee has a 
right of retention, lien, or pledge, or where another party has a right of 
hypothec over them, the arrestment is postponed to such security. The 
holder of the fund is entitled to exercise his right of pledge or lien not 
only against the owner but against his arresting creditors. An arresting 
creditor cannot be in a better position than the common debtor; he can 
attach his right and nothing more, and as the holder’s right of pledge or 
lien would have prevailed over the common debtor himself it must 
equally prevail over the arresting creditor.? Even where part of the debt 
for which a lien is claimed was incurred subsequent to the arrestment, but 
in consequence of proceedings begun before it, the holder was entitled to 
retain for the full debt. This subject is dealt with in detail in the chapter 
on Competition.‘ 

An agent for trustees was found to have a preference over the trust 
funds deposited in bank, for his business account and the expense of 
constituting it, in competition with an arresting creditor of one of the 
trustees who had made advances to the trust, although the arrestment was 
prior in date to the action raised by the agent, and also to part of the 
account. The Court was of opinion that the trust funds were primarily 
liable for the charges of managing the trust estate, and on this ground 
the account so far as incurred before the arrestment was preferred. The 
Court had some difficulty as to the part of the account incurred after the 
arrestment and the expense of constituting the account, but ultimately, 
on the ground that, the trust funds being deposited in bank and the 
agent having possession of the deposit receipt, he had a species of lien 
over the deposit, preferred him to the full extent. This part of the 
decision is, however, of doubtful authority, as there seems to have been 
misconception as to the true nature of deposit receipts.® 

There must, however, be a real security, not a mere equitable claim. 
Thus the law-agent of a proprietor who had paid the public burdens, 


1 Stormonth v. Robertson, supra. Trs. v. Allan, 1840, 3D. 243; M‘Dowal 
2 Brodie v. Wilson, 1837,158.1195; v. Annand, 1776, 2 Pat. App. 387. 
James v. Downie, 1836, 15 S. 12; 4 Chapter vii. p. 165. 
M‘Pherson v. Wright, 1885, 12 R. 942; 5 Wight’s Trs. v. Allan, supra. 
and cases in following notes. 8 Mackenzie v. Campbell, 1894, 21 R. 
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including feu-duty, poor-rates, etc., for the proprietor, and also the repairs 
on the property, could not compete therefor with a creditor of the 
proprietor who had arrested the rents, although it was averred that without 
these payments the subjects would not have been in a condition to give 
rents. The Lord Ordinary remarked :—“In making [these advances the 
agents] must be held to have looked to the personal credit of their 
employer. There would have been no rent if the house had not been 
finished. But after it is finished is a creditor of the landlord, who has 
arrested the rents, liable to be superseded by the mason or carpenter, 
founding without any diligence, on the mere fact that they built the 
tenement ?”? 


6. JUS MARITI.—Arrestment is not the proper diligence for attaching 
the jus mariti by which the husband formerly acquired on marriage the 
whole of his wife’s moveable estate. Arrestment will only attach par- 
ticular moveables the right to which has vested in the husband, or rents 
and interests which are due or current.? The jus mariti has a tractum 


JSuturi temporis, and can only be carried by adjudication.* 


7. ALIMENTARY PROVISIONS, PENSIONS, SALARIES, WAGES.—(1) ALI- 
MENTARY ProvVISIONS.—On the principle of special appropriation, 
where a provision has been made or fund set apart for the support and 
maintenance of an individual, it is from its nature personal to him or her 
and not assignable nor attachable by creditors.* 
inhcerere ossibus.° 


Such provisions are said 


By whom and how a Provision may be made Alimentary.—lIt is a trite 
rule of law that no person can make an alimentary provision in favour of 
himself, whether by the constitution of a trust or otherwise. A man if 
solvent may gift his estate as he pleases, but he cannot retain the 
beneficial enjoyment of it, and at the same time exclude the diligence of 
his creditors. Whatever interest in his estate he retains to himself, be it 


a liferent or a fee, is attachable by his creditors.® To this rule there is 


1 Sterling v. Pearson and Robertson, and cases there; Bank. supra; Bell’s 
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Wright v. Harley, 1847, 9 D. 1151; 
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but one exception—a woman in contemplation of marriage may convey 
her property acquisita et acquirenda by antenuptial marriage-contract to 
trustees so as to retain the enjoyment thereof, and may yet exclude the 
diligence of her creditors by declaring the provisions in her own favour 
alimentary! But “a fund already protected as alimentary may be con- 
verted into another shape with an effectual reservation of its privilege,” ? 
or exchanged for another of equal value.’ 

Not only must the granter and grantee of the provision be different 
persons, but as a general rule the provision must have been granted 
gratuitously. If the grantee was entitled to insist on the provision being 
made alimentary, it is simply purchasing an alimentary annuity with his 
own estate. In a very special case the Court, though with hesitation, held 
an alimentary annuity given to an heir of entail in consideration of his 
It is thought that this is 
suspiciously like a person purchasing an alimentary annuity for himself, 


and that the case will not warrant the general rule—that an alimentary 


consenting to a disentail to be protected.* 


provision may be granted for onerous causes. A provision granted as the 


counterpart of an onerous transaction must owe its form to the consent 
of the grantee ; in other words the alimentary character of the provision 
is due to his own act. 

The provision is usually made alimentary by the interposition of a 
trust but this is not necessary—a declaration to that effect in a bond of 
annuity or marriage-contract is sufficient.’ 

An effectual limitation to alimentary use can only apply to periodic 
payments, not to a right of fee; “though a liferent may be declared 
alimentary, such a declaration has no effect on a right of fee.”® If trustees 


2 R. (AL) 62; Whites Trs. v. Whyte, 
1877, 4 R. 786 (L. Pres. 789) ; Hamuilton’s 
Trs. v. Hamilton, 6 R. 1216 (L. J. Clerk, 
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This power is necessary to prevent the 
estate falling under the husband’s creditors, 
but on the husband’s death, it is thought 
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are directed to pay or convey a provision or fund to a beneficiary on the 
arrival of a certain day, any declaration that it is for alimentary use is 
ineffectual—such declaration is inconsistent with the direction to pay 
over the fee.* Such a fund is arrestable whenever the right to it has 
vested. Further it is settled that where there is no liferent interest to 
protect and the absolute fee has vested, the beneficiary if of full age is 
entitled straightway to call upon the trustees to denude, although the 
testator has postponed the day of payment.? Although the trustees were 
directed to retain the estate between the periods of vesting and payment, 
and apply the income for the alimentary use of the beneficiary, the result 
would apparently be the same, so that the estate could at once be attached. 
An absolute right of fee having been given, a limitation to alimentary 
use is ineffectual. Where a vested right of fee is given it is necessary 
for the exclusion of creditors to make the right defeasible.* On the other 
hand, a fund may be validly declared alimentary although the beneficiary 
is given the power of testing thereon’; also a restriction to alimentary 
use may be made to apply only to a limited time—eg. the minority of 
the beneficiary.© It has never been decided whether the character of 
alimentary can apply to a series of periodical payments out of capital.” 

From the nature of an alimentary provision it follows that it cannot 
be discharged by the annuitant, even with consent of the party entitled 
to the fee; and if the provision is protected by a trust the trustees 
cannot denude although all the parties interested consent. 

What Terms are sufficient to render the Provision alimentary ?—It is 
necessary that the deed should clearly show that the provision is for 
maintenance and support. No special words are necessary, but the inten- 
tion must be clear.® When the language is ambiguous the presumption 


is against its being alimentary. It is sufficient to declare the provision 


1 Allan’s Trs. v. Allan, 1872, 11 M. 
216; Douglas's Trs. v. Kay's Trs. 1879, 
7 R. 295; M‘Nish v. Donald’s Trs. 1879, 
7 R. 96; Jamieson v. Lesslie’s Trs. 1889, 
16 R.807; Clouston’s Trs.v. Bulloch, 1889, 
16 R. 937; Semson’s Trs. v. Brown, 1890, 
17 R. 581; Logan’s Trs. v. Ellis, 1890, 
17 R. 425; Murray v. Macfarlane’s Trs. 
1895, 22 R. 927. 

2 Miller's Trs. v. Miller, 1890, 18 R. 
301; Wilkies Trs. v. Wights Trs. supra. 

3 Miller's Trs., Wilkies Trs., supra. 
See Barron v. Dewar, 1887, 24 S.LR. 
735. The case of a married woman, as 
already noticed, is an exception. 

4 See “Tantum et tale,” p. 128, infra. 


5 Elliot v. Bowhill, 1873, 
735. 

8 Auld v. Anderson, 1876, 4 R. 211. 

7 Gray v. Gray's Trs. 1877, 4 R. 378. 

8 Smith & Campbell, 1873, 11 M. 639 ; 
Cosens v. Stevenson, 1873, 11 M. 761; 
Whites Trs. v. Whyte, 1877, 4 R. 786 ; 
Duthie’s Trs. v. Kinloch, 1878, 5 R. 858 ; 
Hughes v. Edwardes, 1890, 18 R. 319, 19 
R. (H.L) 33. 

9 Martin v. Bannatyne, 1861, 23 D. 
705 (L.0. 707) ; Rogerson v. Rogerson’s Tr. 
1885, 13 R. 154 (L.0.); Chambers’ Trs. v. 
Snithen WSi7hneo) RAGE) Sols oh. 
Hatherley (p. 156) and L. Blackburn 
(p. 163). 


11 M. 


96 WHAT MOVEABLES ARE NOT ARRESTABLE 


alimentary,) or that it is given solely for maintenance and support ; 2 and, 
although it has been said that the use of the words “for maintenance and 
support” without the addition of the word “solely” is insufficient,’ it is 
thought not to be doubtful that such a provision would be considered 
alimentary. On the other hand, a provision given “for better support 
and maintenance” has been held not alimentary ;° and it is not enough 
that the provision is in fact the sole fund of maintenance.’ It is usual, 
besides designing such provisions as alimentary, to add a declaration that 
they shall not be assignable nor attachable by diligence. In one case it 
was doubted whether such a declaration was not essential in order to 
exclude diligence,’ but all the older authorities seem to imply that this 
is unnecessary, and modern opinion is to the same effect. The provision 
having been properly declared alimentary, to permit its attachment by 
ordinary creditors would prevent the object of the provision being carried 
out, and thus render the express appropriation to alimentary use meaning- 
less. But such a declaration will not of itself make the fund alimentary 
and not attachable ;!° although it may enable the Court, when used in 
conjunction with other limiting expressions, to reach this result. A pro- 
hibition against a liferenter selling, mortgaging or otherwise disposing of 
his interest, and declaring that any sales or mortgages should be null and 
void did not prevent the liferent being attached by diligence or carried by 
sequestration or a trust-deed for behoof of creditors.” 

In two old cases it was held not necessary that it should appear from 
the deed that the provision was alimentary, and that this might be proved 
aliunde. In the one case the Court, looking to the whole circumstances 
of the case and the annuity having been granted by the King upon a 
petition praying for the provision to prevent the lady and her family from 
perishing, found the annuity to be alimentary ;’” and in the other that, 


1 Ibid. ; Harvey v. Calder, 1840, 2 D. 
1095; Smith v. Bell, 1855, 17 D. 778; 
M‘Laren on Wills, 1. 620. 

2 Martin v. Bannatyne, supra ; Roger- 
son v. Rogerson’s Tr. supra; Dickson v. 
Braidfoot, 1705, M. 10396. 

3 Martin v. Bannatyne, supra (L.0.). 
The Inner House did not adopt the Lord 
Ordinary’s view. See Reid v. Bell, 1884, 
12 R. 178. 

4 Rogerson v. Rogerson’s Tr. supra, 
(L.0.) ; West-Nisbet v. Moriston, 1627, M. 
10368; Tennantv. Futhie, 1637, M. 10372. 

5 Gordon’s Crs. v. Blackburn, 1697, M. 
10394. 

6 Bell’s Com. 1. 125; Kilcaldron v. 


Balgillo, 1639, M. 10372; Smith v. E. 
of Moray, 13 Dec. 1815, F.C. 

7 Harvey v. Calder, supra. 

8 Ersk. 3. 6. 7; Edmondstone v. Kirk- 
caldy, 1622, M. 10365; West-Nisbet v. 
Moriston, supra; Tennantv. Futhie, supra; 
Kilealdron v. Balgillo, supra; Spruil v. 
Duke of Douglas, 1714, M. 10400; 
Urquhart v. Douglas, 1738, M. 10403. 

9 Rogerson v. Rogerson’s Tr. supra 
(L.0.); Reliance Mutual Life Assur. Soc. 
v. Bringloe, 1891, 18 R. 615 (L. M‘Laren); 
M‘Laren on Wills, 1. 620. 

10 Rogerson v. Rogerson’s Tr. supra. 

1 Chaplin’s Tr. v. Hoile, 1891, 19 R. 237. 

22 Dick v. Dick, 1676, M. 10387; see 
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where the husband had deserted his wife and left her in possession of a 
fund, the husband’s creditors could not attach it.) The first case may 
be explained on the ground that the annuity was really a pension, but the 
latter is of very doubtful authority. The allowance made by a parochial 
board for relief of a pauper is not arrestable.? 

Provision must be suitable to Station.—The provision must be suitable 
to the station and circumstances of the party. So far as in excess of a 
reasonable provision for one in his position, it is not considered alimentary, 
nor entitled to the privilege of non-attachment for debt. The Court has 
the right to determine what sum is suitable* The extent to which the 
fund will be held to be alimentary will thus vary according to circum- 
stances. The age of the party, his position in life, his ability to keep 
himself, his being possessed of other means, form elements in this con- 
sideration. Thus, an alimentary provision of £875 per annum, in favour 
of a person twenty-six years of age, unmarried and subject to no mental 
or physical incapacity, the son of a landed proprietor, and entitled on the 
death of his mother to succeed to an estate, was attachable quoad the 
excess over £500.° 
more than a suitable provision for his maintenance ;° and an annuity of 


An annuity of £1800 to an earl was found to be no 


£200 to a second son of a lady of property was also held reasonable.’ 
Where an heir of entail gave his eldest son, in consideration of his consent 
to the disentailing of the estate, a sum of money, and a bond of annuity 
for £600, which was declared alimentary, and which came in place of a 
former alimentary annuity for £400, it was held in the special circum- 
stances and with considerable hesitation that the bond was alimentary to 
the full extent.® 
belonging to a colliery labourer, who, on account of bad health, was only 
able to earn as wages other twelve shillings a week was not attachable.® 
Provisions in favour of Married Women.—A provision, declared to be 
alimentary, in favour of a married woman, while attachable by her own 


An alimentary allowance of twelve shillings per week 


creditors so far as it exceeds a reasonable provision, might under the old 


Bell’s Com. 1. 125; Harvey v. Calder, 
1840, 2 D. 1095. 

1 Jameson v. Houston, 1770, M. 5898 ; 
Hailes, 367. 

2 Davidson v. Mackay and Skene, 1887, 
4 8.L. Rev. 100. 

8 Stair, 3. 1.37; Ersk. 3.6.7; Bell’s 
Com. 1. 126; Edmondstone v. Kirkcaldy, 
1622, M. 10365; Blackwood v. Boyd, 
1677, M. 10390; Paterson v. Paterson, 
1849, 21 Jur. 125 (L. Mackenzie); Lewing- 
stone v. Livingstone, 1886, 14 R. 43. 


4 Livingstone v. Livingstone, supra. 

5 Livingstone v. Livingstone, supra ; 
Haydon v. Forrest's Trs. 1895, 3 S.L.T. 
No. 286. 

8 Harvey v. Calder, 1840, 2 D. 1095 ; 
Monypenny v. E. of Buchan, 1835, 13S. 
es 

7 Smith v. Bell, 1855, 17 D. 778. 

8 Lewis v. Anstruther, 1852, 14 D. 
857, 15 D. 260. 

9 Dick v. Russell, 1887, 15 R. 261. 
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law also be attached by her husband’s creditors; and in the very few cases 
where his jus mariti is not excluded by the deed constituting the provision, 
or by the Married Women’s Property Acts, may still be attached by them." 
In these exceptional cases, if the husband himself made the provision 
during the marriage, it is attachable to the full extent by his creditors. 
But if the provision was made by the husband before the marriage or was 
from third parties, and was declared alimentary, but the gus marite not 
excluded, the creditors of the husband can only attach it so far as it 
exceeds a reasonable provision; if the jus mariti had been excluded it 
could not have been attached at all by the husband’s creditors.’ 

Effect of Married Women’s Property Acts—By the Married Women’s 
Property Act 1881, the jus mariti is entirely excluded in the case of 
marriages contracted after the Act; and, in the case of marriages con- 
tracted before the Act, is excluded from all property acquired after the 
date of the Act, except where the husband has, before the passing of the 
Act, made a reasonable provision for the wife in the event of her surviving 
3 Where the jus marti is excluded, the wife’s moveable estate is not 
subject to arrestment or other diligence for the husband’s debts, if said 
estate (except such corporeal moveables as are usually possessed without a 
written or documentary title) is invested, placed, or secured in the name of 
the wife herself, or in such terms as clearly distinguish the same from the 
estate of the husband.*| Any money or other estate of the wife lent or 
entrusted to the husband, or immixed with his funds, is to be treated as 
assets of the husband’s estate in bankruptcy, under reservation of the wife’s 
claim to a dividend, as a creditor for the value of such money or other 
estate, after the claims of onerous creditors have been satisfied.® 


him. 


1 The following statement of the law 
seems still necessary as the provisions of 
the Act of 1877 are limited, and those of 
the Act of 1881 do not apply where the 
husband before the passing of the Act, by 
irrevocable deed has made a reasonable 
provision for his wife. The following 
decisions have been pronounced under 
the Act of 1877: Ferguson's Trs. v. 
Willis, Nelson, & Co. 1883, 11 R. 
261 (stock in trade originally belonging 
to the wife and transferred to the 
husband jure marttz, but employed by her 
in a business carried on in her name— 
attachable by his creditors); Morrison v. 
Tawse's Exec. 1888, 16 R. 247 (wife's 
earnings immixed with husband’s); 
M‘Ginty v. M‘Alpine, 1892, 19 R. 935 
(Do.). 


2 Maintenance of the family is a debt 
of the husband, and an alimentary pro- 
vision given to the wife by a third 
party (West-Nisbet v. Moriston, 1627, M. 
10368), or constituted over her own 
property by antenuptial contract (Sandi- 
lands v. Mercer, 18338, 11 S. 665), cannot 
be attached for maintenance of the 
family. 

3 44 & 45 Vict. c. 21, sec. 1, subsecs. 
1, 2, and 3. 

4 Sec. 1, subsec. 3; National Bank 
v. Cowan, 1893, 21 R. 4. 

5 Sec. 1, subsec. 4. As to furniture 
sold by the husband to the wife, see 
Anderson v. Anderson's Tr. 1892, 19 
R. 684. Furniture belonging to the wife 
before marriage and taken to the house 
occupied by the spouses after marriage 
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Prior to this Act the Conjugal Rights Amendment Act 1861 had made 
provision for excluding the diligence of the husband’s creditors from 
property acquired by the wife after his desertion or judicial separation. 
By section 1, where a wife deserted by her husband has got an order of 
protection, all property which she has acquired, or may acquire by 
industry, or to which she has succeeded or may succeed to after the 
desertion, is protected from the diligence of his creditors, unless the 
husband or his assignee has obtained full and complete lawful posses- 
sion of the property; or unless it has been attached by arrestment 
and furthcoming, or a poinding and sale reported, before the date of 
presenting the petition for the order of protection. By section 6 a 
decree of separation so long as the spouses remain separate makes 
the wife quoad acquirenda a single woman. By section 16 of the 
same Act it is provided that where a married woman succeeds to or 
acquires property in any way except by industry, the husband, his 
creditor, or assignee, cannot claim the same as falling under the jus 
mart or right of administration, unless a reasonable provision is made 
therefrom for the support and maintenance of the wife, if a claim is 
made for her before the husband or his assignee has obtained complete 
and lawful possession of the property, or a creditor of the husband 
has attached the property by decree of adjudication, or arrestment 
followed by a furthcoming, or poinding followed by a sale duly 
reported. 

A married woman may effect a policy of insurance on her own life or 
on the life of her husband for her separate use. If so expressed, the sum 
in the policy and all benefit thereof vests in her, and is payable to her 
heirs, executors, and assignees, exclusive of the jus marita and right of 
administration.1 Where a married man effects a policy of insurance on 
his own life, expressed on the face of it to be for his wife or children or 
both, it is deemed a trust for them, and is not subject to his control, nor 
forms part of his estate, nor is liable to the diligence of his creditors, nor 
revocable as a donation, nor reducible on the ground of excess or insol- 
vency ; but if it is proved that the policy was effected and premiums paid 
with intent to defraud creditors, or if the person upon whose life the policy 
was effected is made bankrupt within two years from the date of the 
policy, the creditors may claim repayment of the premiums out of the 
proceeds of the policy.’ 

(2) Prnsions, SALARIES, ETC.—Certain yearly salaries or payments 


is not immixed. Adam v. Adam’s Tr. 43 & 44 Vict. c, 26, section 1. 
1894, 21 R. 676. 2 Thid. sec. 2, 
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which are, either expressly or by custom, destined for the maintenance 
and aliment of the receiver cannot be arrested.’ 

Fees, salaries, and pensions payable by the Crown whether the 
pension be annexed to the office or merely gratuitous are not arrestable.? 
This applies to the salaries of all servants of the Crown, not only civil * 
but also military and naval. Thus the salaries of judges, officers of the 
Inland Revenue or Customs® or Post-Office officials,® are not arrestable. 
Salaries of Crown employees are in a different position from an alimentary 
fund or ordinary wages, as no part of the former however large can be 
arrested. The half-pay of an officer in the army is not arrestable.’ 
If the debtor has been sequestrated application may be made to the 
Lord Ordinary or the Sheriff who may order payment to the trustee of 
such portion of the pay, half-pay, salary, emolument, or pension as the 
chief officer of the department to which the bankrupt belongs or belonged 
may agree to. The Court will make no order where the whole pension 
is necessary for the debtor’s maintenance. 

On the other hand a professor’s salary,’® or a minister’s stipend (in- 
cluding the produce of his glebe),’’ are arrestable, a reasonable aliment 
being reserved. The extractor’s salary could be arrested ;* also the salary 
of the rector of an academy, though it was questioned whether a small 
bequest paid annually to him in proportion to the number of boys taught, 
could be attached."* The salary of the clerk at the weigh-house at Edin- 
burgh was arrestable.'* Where the salary of a pursuivant-at-arms was 
£16 and the fees £10, the fees were found arrestable, but as both were 


1 Dick vy. Dick, 1676, M. 10387. 

2 Authorities in following notes ; 
Mack. 2. 321; Bell’s Pr. sec. 2276; 
Bell’s Com. 1. 123-5; Cockburn v. L. 
Sinclair, 1674, M. 10385; Mollyson v. 
Clarke, 1707, 2 Fount. 362; 4 Br. Sup. 
659; Dick v. Dick, supra. 

3A. S, 11 June; 1613; Stair, 2. 5. 
18 and 3. 1. 37; Ersk. 3. 6. 7; Bell’s 
Com. 1. 124. 

4 47 Geo. IIT. c. 25, sec. 4; 19 & 
20 Vict. c 79, sec. 149; Bell’s Com. 
supra. 

5 Acme Machine Co. v. Miller and 
Hendrie, 1882, Guthrie's Sh. Ct. Ca. 
2nd ser. 143. 

5 Allan v. Cunynghame, 1890, 6. 8. L. 
Rev. 225. 

” Ersk. 3. 6. 7, note; Smith v. E. of 
Moray, infra (dictum there) ; Bell’s Com. 
supra. 


8 Bankruptcy Act, 1856, sec. 149. 
Pensions by the Commissioners of the 
Treasury are not included, Latta v. Brem- 
ner, 1857, 19 D. 1107. 

® Roy v. Scott, 1885, 12 R. 540. 

10 Laidlaw v. Wylde, 1801, M. App. 
“ Arrestment,” No. 4. 

1 Smith v. E.of Moray, 13th Dec. 1815, 
F.C. ; Hale, 1736, M. 711; Hogg, 1743, 
Elch. “Stipend,” No. 5; Scott v. Mac- 
donald, 1823, 1 Shaw’s App. 363; Lear- 
month v. Paterson, 1858, 20 D. 418; 
Simpson v. Jack, 1888, 16 R. 131; Bell’s 
Pr. sec. 2276. 

2 Miller v. Wilson, 1827, 5 S. 926 
(N.E. 861); Bell’s Pr. sec. 2276. 

13 Murray v. Bell, 1833, 11 8. 599. 

14 M'Intyre v. Mackenzie, 1833, 11 S. 
658. As to arresting customs for debt 
of collector, see Drummond and Dobie v. 
Boyd, 1834, 12 8. 454. 
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required for his maintenance while in office the arrestment was denied 
effect.' The dues payable by shops in the Outer Parliament House to 
the principal keepers of the Parliament House were found arrestable.2 
Annuities to widows and children from the Ministers’ Widows’ Fund are 
alimentary.» The annuities provided by compulsory contribution for 
widows of burgh and parochial schoolmasters are arrestable, as they have 
not been expressly declared alimentary by the statute.‘ 

(3) Waces.—The earnings of the poorer classes have always been ex- 
empted from arrestment, so far as necessary for their subsistence. At 
common law, servants’ wages or fees are not arrestable, except as to the 
excess beyond what is necessary for their proper maintenance;° and by 
statute the wages of labourers and manufacturers were exempted so far as 
necessary for their subsistence.? By a later statute the wages of all 
labourers, farm-servants, manufacturers, artificers and workpeople are 
exempted from arrestment, except so far as they exceed 20s. a week; but 
this exemption does not apply to arrestments in virtue of decrees for 
alimentary allowances or payments, or for rates and taxes imposed by 
law. Where the arrestment is for alimentary debts, rates, taxes, etc. this 
must be set forth or the arrestment will be ineffectual. Where the 
arrestment only attaches the excess over 20s. the expense of using it 
cannot be charged against the debtor unless the creditor has recovered by 
If several 
arrestments have been used they must be separately dealt with and the 
incidence of the cost of each will depend on the sum obtained under it 


the arrestment a sum larger than the amount of such expense.’ 


exceeding its expense.® 

The Act has been held to apply to a miner, who employed and paid 
other miners at so much per day to work along with him, and who in the 
result earned the same amount ;* to a harvest hand engaged for the whole 
harvest at a stump sum, but which did not amount on an average to £1 a 
week ;!° and to a burgh lamplighter who by agreement received 18s. a 
week in summer, and £2:4s. in winter, when he was taken bound to 


1 Monet v. Hamilton, 1833, 11 S. 
348. 

2 Holiday v. M‘Kaile, 1773, M. 729. 

8 Donaldson v. Hay, 1783, M. 5949 ; 
Hailes, 921; More’s Notes, 19. 

4 Irvine and Shepherd v. M‘Laren, 
1829, 7 S. 317; 47 Geo. III. c. 85, sec. 2. 

5 Stair, 3. 1.37; Ersk. 3.6. 7.; Bell's 
Com. 1. 127; Bell’s Pr. sec. 2276; Bogg 
v. Davidson, 1668, M. 10380; Shanks v. 
Thomson, 1838, 16 S. 1353 (L. Glenlee). 


6 Small Debt Act, 7 Will IV. and 1 
Vict. c. 41, sec. 7; Shanks v. Thomson, 
1838, 16 S. 1353. 

7 33 & 34 Vict. c 63. 

8 Lees’ Small Debt Handbook, p. 42. 

9 Thomson v. Barrett, 1888, 4 S.L. 
Rey. 242, Guthrie’s Sh. Ct. Ca. 2nd ser. 
358. 

10 Brown v. Marr, 1880, 24 J. of J. 
162. 
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employ two assistants at 10s. and 15s. a week respectively.’ An allow- 
ance to fishermen payable at the close of the fishing season was part of 
their earnings and came under the exemption.? The Act has been said 
not to apply to a gamekeeper.® The protection extends against an arrest- 
ment used upon a decree for damages for breach of contract under the 
Employers and Workmen’s Act 1875.4 Although the Act permits 
arrestment for alimentary debts, or rates, or taxes, this refers only to 
arrestment on a decree ; arrestment on the dependence of an action for 
these debts can only attach the excess above 20s.° Wages cannot be 
arrested at all on the dependence of a small debt summons.® 

By the Merchant Shipping Act 1894’ the wages of a seaman or 
apprentice to the sea service cannot be arrested. The provision applies 
to the mate of a fishing lugger.® 

Alimentary Provisions, Pensions, Salaries, Wages, etc., are attachable 
for Alimentary Debts—Alimentary provisions, including therein pensions, 
salaries, wages, may always be arrested for alimentary debts. The 
debts may have been contracted prior to or within the term to which the 
income attached applies; but creditors for furnishings supplied within 
that term are preferred to prior alimentary creditors.® Such prior creditors 
are preferable inter se according to the priority of their diligences,’? and 
the same rule applies to creditors within the term." Where by the deed 
constituting the alimentary provision, it is declared that the proceeds of 
the fund shall be paid to the debtor half-yearly or quarterly, etc., the pro- 
ceeds of the fund for that period are primarily destined for the alimentary 
debts of that period.” If it is merely provided that the annuitant shall 
receive the interests or proceeds accrued on the principal during his life, 
nothing being said as to the manner of payment, the debts contracted 
within each year, dating from the time at which the annuitant’s right 
begins, will be ranked preferably on the proceeds of the trust investments 
accruing within that period." 


1 M‘Murchy v. Emslie and Guthrie, 
1888, 15 R. 375. 

2 Caled. Banking Co. v. Johnston, 
1886, 2 S.L. Rev. 131. 

3 Munro v. M‘Callum, 1892, 9 S.L. 
Reveille 

4 Mitchell & Co. v. Shepherd, 1876, 
Guthrie’s Sh. Ct. Cas. 372. The question 
was whether the sums decerned for under 
the Employers and Workmen’s Act are 
“debts” in the sense of the 1870 Act. 

5 Mathew v. M‘Leish, 1875, Guthrie’s 
Sh. Ct. Ca. 371. 


6 8 & 9 Vict. c. 39. 

7 Sec. 163, and see sec. 742 for de- 
finition of seaman. 

8 M‘Ritchie v. Milne, 1886, 3 S.L. 
Rev. 176. 

9 Monypenny v. E. of Buchan, 1835, 
13S. 1112; Harvey v. Calder, 1840, 2 
D. 1095; Bell’s Com. 1. 126. 

10 Monypenny v. E. of Buchan, supra. 

Harvey v. Calder, supra. 

12 Monypenny v. E. of Buchan, supra ; 
Harvey v. Calder, supra. 

138 Harvey v. Calder, supra. 
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What 1s an Alimentary Debt ?—Alimentary debts are not the same as 
“sums decerned for aliment,”* for which imprisonment is still competent. 
An alimentary debt is a debt for the necessaries of life, i.e. food, clothes 
and lodging for the annuitant and his family. In determining what are 
necessaries, the rank and station of the debtor will be taken into con- 
sideration.” Thus, where a peer had an alimentary annuity of £1500, 
parties who had advanced money to purchase a commission for the 
annuitant’s son, and fitted him out for the army ; and also a gamekeeper 
claiming arrears of wages were held to be alimentary creditors. A law 
account incurred in defending the debtor’s right to the alimentary fund is 
an alimentary debt, while one incurred in defending him against an action 
for a debt not connected with the alimentary fund is not. While strictly 
speaking an alimentary creditor is “one who has either furnished articles, 
falling under the description of aliment, or is vested with the right of 
parties who have done so,”° one who has advanced money for the purpose 
of enabling a party to pay alimentary debts and has received in security 
an assignation of an alimentary fund, will, if the money has actually been 
applied in extinction of these debts be regarded as an alimentary creditor. 
If the advance was not so applied, the creditor could not compete with 
those who had actually furnished aliment, but in a question with the 
debtor would be entitled to the fund.® 

Arrears are Attachable-—The arrears of an alimentary fund, salary, or 
pension, may be arrested by ordinary creditors, except so far as they are 
required to meet alimentary debts.’ So compensation may be pleaded 
against a claim for the arrears. If any excess remains after satisfying 
the alimentary creditors, this shows that to that extent the fund was not 
alimentary, as it was not required for maintenance. But if a-wife saves 
money from her alimentary provision, it still retains the character of 
alimentary in a question with the husband and his creditors and cannot 
be attached by them.® 


8. Joint Property.—Joint property cannot be arrested for the debt 
of one of the joint owners.” 


1 Debtors Act, 1880, sec. 4; see “ Im- 7 Brodie v. Campbell, 1715, M. 709 ; 
prisonment,” chap. xxxvil. Drew v. Drew, 1870, 9 M. 1638; Donald 

2 Monypenny v. E. of Buchan, 1835,  v. Donald, 1860, 22 D, 1118; Muirhead 
139.1112; Greig v. Christie, 1837,168.  v. Miller, 1877, 4 R. 1189; Bell’s Com. 
242 (L. Fullerton). 1. 127; Bell’s Pr. sec. 2276. 


5 Ibid. 716 8.948 8 Drew v. Drew, supra. 

4 Greig v. Christie, 1837, k : ele ‘ Ra 

6 L, Fullerton in Waddell v. Waddell, Fraser on “Husband and Wife,” 1. 
1836, 15 S. 151 769 and cases there. 

6 Waddell v. Waddell, supra. 10 Fleming v. Twaddle, 1828, 7S. 92; 
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9, WEARING APPAREL.—Wearing apparel is not arrestable.’ This is 
dealt with in detail under poinding.? 


10. Sraturory Exemptions. — Railway Rolling - Stock and Plant. 
Royal Bank Stock—By statute or Royal Charter special privileges as to 
exemption from diligence are sometimes conferred. The rolling-stock and 
plant of railway companies are by statute exempted from diligence. By 
the Railway Companies (Scotland) Act 1867% “the engines, tenders, 
carriages, trucks, machinery, tools, fittings, materials and effects constitut- 
ing the rolling-stock and plant used or provided by a company for the 
purpose of the traffic on their railway, or of their stations and workshops” 
are not liable to be attached by diligence after the railway or any part 
thereof is open for public traffic. The exemption does not bear to apply 
to arrestment on the dependence. 

Similar statutory bodies, eg. harbour trustees, canal companies, 
tramway companies, do not enjoy a like exemption—the matter is then 
left to the equitable discretion of the Court to grant recall. No pro- 
tection is given to any public or statutory body against the arrestiment of 
calls made by it upon its shareholders.® 

By Royal Charter the stock of the Royal Bank of Scotland is not 
arrestable.® 


Byng v. Campbell and Scott, 1894, 21 R. taking being carried on. Ordinary 


1096 (L.O. 1099). 

1 M‘Kay v. Highland Ry. Co. 1872, 
Guthrie’s Sh. Ct. Ca. 193. A corpse 
cannot be arrested for the deceased’s debts, 
see Fount. 1677, 3 Br. Sup. 136. 

2 Chapter xvi. p. 345. 

3 30 & 31 Vict. c. 126, sec. 4; Haldane 
v. Girvan & Portpatrick Ry. Co. 1881, 8 
R. 669. 

4 Debenture holders whose security is 
the undertaking as a going concern cannot 
do diligence so as to prevent the under- 


judgment -creditors are under no such 
restriction. See Gardner v. London, 
Chatham & Dover Ry. Co. 1867, L.R. 2 
Ch. 201, 217; Marshall v. South Stafford- 
shire Tramways Oo. 1895, L.R. 2 Ch. 36 ; 
Pegge v. Neath District Tramways Co. 
1895, L.R. 2 Ch. 508. 


5 Hill v. College of Glasgow, 1849, 12 
D. 46. 


6 Royal Bank v. Fairholm, 1770, M. 
App. “ Adjn.” No. 3. 


CHAPTER V 
IN WHOSE HANDS ARRESTMENT IS COMPETENT 


I. ARRESTEE MUST BE DEBTOR TO THE ARRESTER’S DeBToR.—Arrestment is 
competent in the hands of him who is debtor to the arrester’s debtor. It 
is an incompetent diligence to attach moveables in the hands of the 
debtor himself? or in the hands of the arrester.2 To this there are but 
three exceptions—(1) ships in the possession of the debtor or his servants, 
and their cargoes, are arrested not poinded;* (2) the seller of goods may 
attach them while in his own hands or possession by arrestment or poind- 
ing, and these have the same effect as arrestment or poinding by a third 
party ;* and (3) an arrester may arrest in his own hands funds which he 
holds in a different character to that in which he is pursuer. 

Arrestee must be Debtor at date of Arrestment. Lllustrations—Uncon- 
firmed Executor —- Next of Kin—Arrestee occupying double Capacity.—The 
arrestee must be, at the date of the arrestment, debtor to the arrester’s 
debtor. If before that date the debt has been extinguished or discharged, 
or from any other cause has ceased to exist, the arrestment will attach 
nothing. Thus a debtor transmitted a sum of money to his agent to pay 
certain creditors on a discharge being signed and delivered by them to 
the agent; after the discharge lad been delivered an arrestment was used 
by a creditor of one of the discharging creditors in the hands of the 
debtor. The arrestment was held not to attach a part of the fund 
remaining in the agent’s hand unpaid to the discharging creditor.° The 
arrestee was no longer debtor to the common debtor. So arrestment in 


1 Bell’s Com. 2. 70; Ersk. 3. 6. 5; 
Bank. 3. 1. 32. 

2 Anderson v. Scot. Nor.-Hast Ry. Co. 
1867, 3S.L.R. 270; Lochhead v. Graham, 
1883, 11 R. 201 (L.O.) 

3 Bank. 4, 41. 9; Bell’s Com, 2. 60; 
Arthur v. Hastie, 1770, M. 14209, 2 Pat. 
251. The arrestment also attaches the 


stores, etc. 
4 Sale of Goods Act 1893, sect. 40. 


A similar provision appeared in the 
Mercantile Law Amendment Act 1856, 
but as the property of the goods did not 
then pass without delivery, poinding by 
a third party was not a competent dili- 
gence. See Wyper v. Harveys, 1861, 23 
D. 606 (L. Deas, 631). 

5 Ballandene v. Handyside, 1834, 12 
S. 402; Baillie v. Wilson, 1840, 2 D. 
495. 
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the hands of a reverser, who had previously obtained decree declaring the 
wadset dissolved, and had lodged the redemption money in bank, and 
indorsed the deposit receipt to the clerk of the process, was found 
ineffectual. The arrestment should have been in the hands of the bank 
or of the clerk So arrestment in the hands of an intending purchaser of 
a heritable subject before the sale was validly completed will not attach 
the price? And where a bond has been granted to a bank in security of 
prospective overdraughts, this does not make the bank debtor to the 
granter so as to render effectual an arrestment by his creditor in the 
hands of the bank.’ 

On the same principle, if the common debtor has died and action is 
raised against his trust disponees or executors, arrestment in the hands of 
the debtor to the deceased, before the defenders have confirmed to the 
estate, is ineffectual, as the debt arrested was in bonis of the deceased at 
the time of the arrestment.t It was immaterial that the trustees had 
submitted the question of their ownership of the property arrested to 
arbitration, and had also raised a declarator thereof, in both of which 
they were successful. Lord President Hope remarked—* The finding of 
this Court, or of an arbiter, that certain trustees have right to a particular 
subject, does not vest it in them. They must make up a title.” If the 
executors had confirmed before the arrestment was used it would have 
been good.” Where the executors of the common debtor have not con- 
firmed the proper proceeding is for the creditor to confirm himself 


executor-creditor.” 


If the executors have expede partial confirmation 
but not taken up the fund it is desired to attach, the creditor should 
confirm as executor-creditor ad omissa.® If the property arrested had been 


specially devised to the executors, in which case the property vests without 


1 Stormonth v. Robertson, 24 May next of kin in intestate succession. If 
1814, F.C. the unconfirmed executor is resident 
2 More’s Notes, 286. Prof. More abroad arrestment will be effectual to 


limits this to the case where the sale does found jurisdiction in an action directed 


not go on, but there seems no reason for 
this. But see Stair, 3. 1. 29 contra. 

8 Miller v. Girvan & Portpatrick Ry. 
Co. 1880, 8 R. 220. 

4 Atkinson, Mure and Bogle v. Lear- 
month, 1808, M. “Serv. and Conf.” App. 
No. 3; Houston v. Stirling, 1824, 2 8S. 
672 (N.E. 564), aff. 1 W. and S. 199; 
Henderson’s Trs. 1831, 9 S. 618. This 
was prior to 4 Geo. IV. c. 98 which 
vested the moveable estate in the next of 
kin tso jure, but that Act makes no 
difference here as vesting was only in the 


against him if all that the pursuer 
asks is decree cognitionis causa contra 
hereditatem jacentem ; Ashton, Hodgson 
& Co. v. Mackrill, 1773, M. 4835; 
Houston v. Stirling, supra. See p. 263. 

5 Henderson’s Trs. supra. 

6 Atkinson, Mure and Bogle, supra ; 
Swayne v. Fife Bank, 1822, 1 S. 479 
(N.E. 445); Ersk. 3. 9. 34, 35; Bell’s 
Com. 2. 80-1; Bank. 3. 1. 50. 

7 Atkinson, Mure and Bogle, Houston 
v. Sterling, Ersk., Bell, Bank., supra. 

8 Atkinson, Mure and Bogle, supra. 
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confirmation under 1690 c. 26, the arrestment would have been effectual. 
As the moveable estate of an intestate deceased now vests ipso jure in the 
surviving next of kin,! arrestments used in the hands of a debtor of the 
deceased by a creditor of one of the next of kin, in an action directed 
against him, are effectual although he has not confirmed.” In this case the 
arrestee having paid to another next of kin who had subsequently con- 
firmed was found liable in second payment. On the same principle, where 
no executor has confirmed it would seem competent for a creditor of the 
deceased to constitute his debt by action against the next of kin and 
arrest in the hands of the debtor to the deceased. Arrestment was held 
good (but with hesitation) in the hands of an heir possessing on apparency, 
the deceased being debtor to the common debtor.’ 

Where the defender occupies two positions, arrestment of funds 
belonging to him in one capacity is of no avail in an action against him 
in the other capacity. So in actions against trustees or executors in their 
trust capacity, arrestment of the private funds of the trustee or executor 
is incompetent—the arrestee is due nothing to him as trustee or executor.* 
Such an arrestment has been held effectual to found jurisdiction ;° but it 
seems impossible to reconcile the grounds of decision with the views held 
in the cases of Macfarlane and Wilson. On the same principle, where 
the arrestee occupies two capacities, the character in which he is alleged 
to be debtor must be correctly set forth.® 

Arrestee must not be identified with Arrester’s Debtor. 
Nature of Possession required.—lf the goods are in the possession or custody 
of one, who is in reality identified with the arrester’s debtor, arrestment is 
The goods are dealt with as if in the debtor’s own hands 
It may sometimes be difficult 


Illustrations. 


incompetent. 
and poinding is then the proper diligence. 
to decide whether the goods are in the possession of one who is identified 
with the owner, and thus legally in the owner’s possession. The test 
adopted by Professor Bell” is, that if the goods are in the hands of 
another than the owner, upon a contract which, involving mutual 
obligations, admits of the actio contraria as meeting the actio directa, then 


1 4 Geo. IV. « 98. Jur. 189; Wilson v. Mackie, 1875, 

2 Frith v. Buchanan, 1837,15 8.729. 3 R. 18; M. of Annandale v. M. of 
Prior to the above statute as the estate Annandale, 1723, Robertson’s App. 
only vested with confirmation the arrest- 467. 


ment would have been bad; Menzves v. 
Graham, 1711, M. 770. 

3 H. Aberdeen v. Ors. of Scot. 1739, M. 
738. 

4 Wilson v. Gloag, 1840, 2 D. 1233; 
Macfarlane vy. Sanderson, 1868, 40 


5 Macadam v. Macadam, 1873, 11 M. 
860. 

6 Graham vy. Macfarlane & Co. 1869, 
7 M. 640; Thomson v. M‘Andrew, 1826, 
4 §, 450 (N.E. 456). 

7 Bell’s Com. 2. 70. 
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the possession is corisidered as not being with the owner, and the goods 
are arrestable. Arrestable subjects in the possession of a carrier,’ manu- 
facturer,? agent or factor, factor loco absentis,* auctioneer,> law-agent,® 
banker,” or even a depositary ® are therefore attachable by arrestment ; and 
a fortiori arrestment is competent in the hands of a trustee, or a trustee 
appointed for a special transaction, as a person employed to get payment 
of bills, or to sell goods, or to recover money.’ In these cases the arrestee 
was not the mere servant of the common debtor, but acted under a contract, 
which imposed on him a liability to account. While an arrestment in 
the hands of shipbrokers, who had the entire management of the affairs of 
a shipping company, competently attached the cargo of one of its ships 
which was under the charge and control of the shipbrokers in harbour, 
an opinion was indicated that if the ship had set sail the arrestment 
would not have been good.’ But arrestments used in the hands of the 
shipowners would attach goods on board their vessels then at sea.'’ The 
arrestment might however be rendered futile by a bona fide onerous transfer 
of the bill of lading or by the shipmaster delivering the goods to the con- 
signee in ignorance of the arrestment. 

An apparent exception to the competency of arresting in the hands of 
carriers, occurs in the case of carriage by sea where the owner of the 
goods has hired the ship on time and it is at his disposal. In such a case, 
the master and crew are the servants of the freighter, and arrestment 
therefore by his creditor in the hands of the shipmaster is incompetent. 
On the other hand, if the contract with the freighter is merely one for 
carriage of goods (locatwo operis) the master and crew remain the servants 
of the shipowner, and arrestment by a creditor of the freighter in the 
hands of the shipowner, or even in the hands of the shipmaster as re- 
presenting the owner, is good.” 

Where, on the other hand, the goods are in the hands of one, who has 


1 Matthew v. Fawns, 1842, 4 D. 1242; 
Lindsay vy. L. & N.-W. Ry. Co. 1860, 
22 D. 571; Bell’s Com. supra. 

2 Bell’s Com. zbed. 

3 Home v. Pringle, 1706, M. 734 
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Wetr, 1823, 2 S. 167 (N.E. 150); Carron 
Co. v. Currie & Co. 1896, 33S.L.R. 578; 
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4 Mitchell v. Scott, 1881, 8 R. 875. 
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15S. 1225. 
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Ewing, 1836, 15 S. 8. 
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1 See Rae v. Neilson, 1742, M. 716. 

12 M‘Donald and Halket v. Wingate, 
1825, 3 S. 494 (N.E. 344); Kellas vy. 
Brown, 1856, 18 D. 1089; Carron Co. 
v. Currie & Co. supra ; Bell’s Com. 2. 70; 
see Larsen v. Ireland & Son, 1892, 20 R. 
228. 
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no right of lien over them or right to detain them after they are demanded 
back, who may legally via facti be deprived of them by the owner, and 
who has no title to raise the actio contraria against a demand for the 
goods, the owner is still considered to have the possession. The holder is 
merely his servant or hand, and the goods cannot be arrested! “A 
momentary possession for a particular purpose was not such a possession 
as could be the foundation of an arrestment.”? So goods in the custody 
of a servant, clerk, or steward of the common debtor, cannot be arrested 
for a debt of the owner.’ So arrestment of waggon horses in the possession 
of a clerk of a company of carriers, who hired the stable, for a debt of 
the company, was incompetent, as the horses were in the possession of the 
company through the clerk who was merely their hand.t The plant of a 
railway company could not be arrested in the hands of the managers, 
station-masters, ete., by creditors of the company. Nor would arrestment 
by a creditor of a bank in the hands of their agent at a branch be good. 
The agent is a mere servant.’ Where the proprietor of a cellar let one- 
half, the key being sometimes kept by himself and sometimes by the 
tenant, arrestment by a creditor of the proprietor in the hands of the 
tenant to attach goods lying in the proprietor’s one-half of the cellar, at a 
time when the key happened to be in the tenant’s possession was ineffectual. 
The tenant was neither custodier nor possessor nor liable to an action for 
delivery.° The tenant of a house which has been let furnished is merely 
a custodier for the owner, and arrestment is not the proper diligence to 
attach the furniture for a debt of the owner. Poinding is the appropriate 
diligence, although its effect will be delayed till the tenant’s right of 
possession expires.’ But if goods were deposited in a house or cellar 
let to another than the owner of the goods, arrestment in the tenant’s 
hands would be effectual.® 

Where a person employed as ship’s broker by the captain, was 


1 Bell’s Com. 2. 70. 

2 Cuningham v. Home, infra. 

8 Bell’s Com. supra; Cuningham v. 
Home, 1760, M. 747, 5 Br. Sup. 878; 
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6 Hunter v. Lees, 1733, M. 736. 
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instructed by the owners of the cargo to store it to their order, and 
accordingly did so in the store of the Harbour. Commissioners, but not to 
their or to any one’s orders, it not being the practice of the Commis- 
sioners to allow that to be done, it was found that the broker had not 
such possession as would warrant arrestment in his hands. It did not 
alter matters that, although the Commissioners kept the key, the broker 
could at any time have got possession of the goods on his personal appli- 
cation On the other hand, where the owner of goods during his absence 
had deposited them with a friend who stored them in the wareroom of 
a third party and paid rent therefor, an arrestment in the hands of the 
friend, as also one in the hands of the custodier, were held good.? The 
former might be good, the latter was bad.? Goods which the owner, who 
had left the country animo remanendt, had entrusted to his law-agent for 
sale, were found to be in the possession of the agent, and arrestable in 
his hands although not removed from the owner’s house.‘ 

A postchaise cannot be arrested in the hands of a traveller for a debt 
due by the owner of the carriage, unless perhaps it was hired or jobbed 
out on time.2 A horse standing in a smithy to be shod is in the posses- 
sion of the owner and not arrestable for his debts in the hands of the 
smith.© The horse of a guest in the stable of his host is also in the 
possession of the guest and not arrestable ; nor can personal effects de- 
posited with an innkeeper in whose inn the owner has apartments be 
arrested in the hands of the innkeeper.’ Lord Ivory remarked—< I think 
a man is entitled, so far as arrestment of his personal luggage is con- 
cerned, to enjoy his ease at aninn. The attempt to assimilate this to a 
right of lien is out of the question. Lien does not require such posses- 
sion as will support an arrestment. There is a case, Cuningham (5 Br. 
Sup. p. 878), where it was found that grain sent to be ground was not 
arrestable in the hands of the miller, although undoubtedly he has a lien 
over it for the cost of grinding. The case of horses kept in a livery stable 
is also different from that of horses kept in the stable of an inn where the 
owner lives. If a horse is not then in his master’s possession, I don’t 
know when he can be said to be in his possession.” The goods and 
effects of one living in lodgings cannot be arrested while he resides in 
the lodgings, but after he has left without the intention of returning they 


1 Young v. Aktiebolaget Ofverwms * Brown v. Blatkie, 1850, 13 D. 149. 
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may.’ It would appear that the mere fact of the custodier having a lien over 
the goods does not confer on him such independent possession as will 
authorise arrestment. Thus though innkeepers have a right of lien over the 
goods, horses and carriages of their guests, these cannot be arrested bya credi- 
tor of the owner. So also workmen have a lien for the price of their labour 
over goods in their possession, but this does not render the goods arrest- 
able in their hands. While goods sent by rail are clearly arrestable in 
the hands of the carrier, effects taken by passengers would not be arrest- 
able in the hands of the railway company. Accordingly in a Sheriff 
Court case? it was held that the personal effects of a passenger labelled 
by the company’s servants, and placed on one of the railway barrows on 
the platform to be put into the van, were not arrestable in the hands of the 
company. Property of which the police have taken possession cannot be 
arrested in their hands. It is held by them merely as the hand of the 
owner, and on his acquittal or liberation they are bound to restore it to him.’ 

The question, whether carriages belonging to one railway company 
can be arrested in the hands of another railway company, on whose line 
they have come in the course of their journey, was raised in Lindsay v. 
The London and North-Western Railway Co. The carriages belonged 
to an English railway company, began their journey on the English line 
and then proceeded on the line of a Scotch company, who were paid the 
proportion of the fare for their own line, and were entitled to use the 
carriages. It was found that, as the Scotch company got possession of 
the carriages for the purpose of conducting the traffic on their own line 
and in the prosecution of their own business, they had an independent 
custody, and were not identified with the English company as their 
servants. The carriages were therefore found arrestable. Lord Ivory 
said—*“ The Caledonian Company may, and do, take them into their own 
possession, and send them forward, either in the execution of joint traffic, 
or for special purposes of their own, with passengers and goods. Now that 
is not mere possession custodie causa. It is not like a person who has a 
hackney coach put for a moment into his courtyard, and has nothing but 
the bare custody of it. There is a beneficial use and possession. And, 
while this state of matters continues, the Caledonian Company hold the 
carriages, etc., by a proper title, if their own officers take the charge of 
them. They are forwarded under their own men ; they are forwarded for 


1 Darling on Messengers, 97; Camp- Sh. Ct. Ca. 190; M. P. Dickson, 1878, 
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valuable uses to be derived out of them by the Caledonian Company ; and 
on return the Caledonian Company are bound .. . to pay an onerous 
consideration. . . . If the company carry forward these carriages, and con- 
vert them to their own uses, and keep them in their own possession while 
so used, it would seem to follow, that property in that situation is pro- 
perty subject to arrestment.”? The question whether goods in the Queen’s 
warehouse bonded for the duties, the arrester being himself the keeper 
of the warehouse, can be arrested, has arisen but has not been decided.” 
Where Possession is Illegal or was obtained by Fraud or Accident or Mis- 
take.—There is no decision on the question whether goods can be arrested 
in the hands of one who has obtained illegal possession of them, or who 
has obtained them by fraud or misrepresentation, or by accident or mis- 
take. It has been held that a person who has got possession of goods 
under these circumstances is not entitled to retain them for his own debt.® 
But the analogy does not seem to hold in the case of arrestment, as the 
arresting creditor is no party to the deceit. It is thought that goods 
which the arrestee has obtained by misrepresentation or fraud may be 
arrested. The arrestee here has a legal title to the custody of the goods, 
although he employed improper means in persuading the owner to bestow 
that title on him. On the other hand, the case of goods of which the 
arrestee has obtained possession by mistake, or accident, or illegally, is in 
a different position. The arrestee has no title authorising his possession 
of these goods and it is thought that they would not be arrestable.* 
Arrester may be personally barred by his Actings.—If the possession of 
the goods has been obtained, or the arrestment made possible, by the 
illegal act, or mala fides, or negligence of the arrester, then on the 
principle of personal bar the arrestment will be ineffectual—“he cannot 
take advantage of his own legal wrong.”® Thus, where a vessel had been 
brought by force into a harbour—a proceeding afterwards found to be 
illegal,—arrestments while she lay there, at the instance of persons who 
were parties to the prior illegal proceeding, were recalled without caution 
ae. were ineffectual.© Goods pledged in security of a specific advance, 
which had been repaid, were retained by the pledgees in security of a 
prior claim. Having been ordained by the sheriff to deliver them up, 


1 P2590: D. 1011; overruling Glendinning’s 
2 Bell’s Com. 2. 70. Crs. v. Montgomery, 1745, M. 2573; 
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they transferred them to a warehouse, the keeper of which gave an 
acknowledgment that he held them for the pledger. Immediately there- 
after, and before they had handed over to the pledger the delivery order to 
enable him to get possession, they arrested the goods in the hands of the 
warehouse-keeper on the dependence of an action for the debt for which 
they had attempted to retain them. The arrestments were found in- 
effectual. Lord Deas said—“I think they have been acting in mala fide 
throughout, and they cannot take advantage of that to make an arrest- 
ment good for which there could have been no place had they been acting 
wn bona fide.”* The same rule was applied where the agent of the 
defenders had placed goods in his possession in the custody of a third 
party, with the express object of enabling him to arrest them ad fun- 
dandam jurisdictionem. 

The principle of personal bar has been held to extend to the trustee 
in the sequestration of the party by whose negligence the arrestment was 
rendered possible. A lady, domiciled abroad, by marriage-contract con- 
veyed her estate including acguwirenda to trustees, who failed to intimate 
the contract to testamentary trustees in a trust under which she was 
entitled to a legacy. One of the marriage-contract trustees was seques- 
trated, and his trustee in an action against the lady arrested the legacy 
ad fundandam jurisdictionem. ‘The bankrupt could not have arrested, as 
he could not take benefit by his failure to intimate the assignation 
to the prejudice of the beneficiaries under the trust whose interest 
it was his duty to protect, and his trustee was held to have no higher 


right.? 


II. ARRESTEE MUST BE DIRECTLY DEBTOR TO THE COMMON DEBTOR.— 
Tllustrations.—The arrestment must be used in the hands of him who is 
directly debtor to the common debtor, not in the hands of one indirectly 
indebted to him, that is, not in the hands of one who is debtor to the 
debtor of the common debtor. There must be a direct personal obliga- 
tion, whether arising from contract or from delict, to pay or deliver the 
subjects arrested to the common debtor.’ 
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Thus, the agent of a foreign company placed goods belonging to the 
company in the custody of a third party, with the avowed object of arrest- 
ing them to found jurisdiction in an action by him against the company ; 
he informed the custodier that the goods belonged to the company, but 
instructed him not to deliver them up to the company without his orders. 
His arrestment was held bad as there was no obligation on the arrestee 
to account to the defenders So arrestment in the hands of a factor or 
steward, or commissioner whose powers are limited to the receiving and 
disposing of the rents of a particular land estate,® of the debtor to the 
comnion debtor, is inept. Such a factor or steward, etc., is not debtor of 
or accountable to the common debtor, but is accountable only to his 
constituent, that is, to the debtor of the common debtor. On the same 
principle arrestment in the hands of a partner will not attach a debt due 
by his firm to the common debtor,’ and e converso arrestment in the hands 
of a debtor to the firm is ineffectual where a partner is the common 
debtor. But it was held in a case, in which the question was very care- 
fully considered, that in an action directed against the firm, diligence 
may be done on the dependence or in execution, against either the company 
or any of the partners. Thus inhibition on the dependence might be used 
against a partner, or arrestment on the dependence might be used in the 
hands of the debtor to a partner.’ Again arrestments used by a creditor 
of a creditor of a bankrupt in the hands of a purchaser of his estate sold 
judicially is bad. The purchaser was debtor to the bankrupt and not to 
the creditor of the bankrupt. 


163 (see for details infra p. 122); Kellas restrictions be valid, has never been 


v. Brown, 1856, 18 D. 1089. 

1 Heron v. Winfields, Ltd. supra. 

ZsStairrd. lesO banks salasons binge 
3. 6. 4; Bell’s Com. 2.71; Donaldson v. 
Cockburn, 1709, M. 735; Muirhead and 
M‘ Mitchell vy. Miller, M. 732. 

3 Campbell v. Fatkney, 1752, M. 742. 
According to the report the arrestees 
were trustees to whom the common 
debtor had disponed his estate before 
going abroad, but nothing is said as to 
the nature of the trust or the powers of 
the trustees; and from Ersk. 3. 6. 4 it 
would appear that they were mere factors 
or stewards with powers limited to the 
rents of a particular estate. See the 
distinction drawn in Cross and Bogle v. 
Mowr, 1775, M. 757, p.115; Ersk. 3. 6. 4 ; 
Bells Com. 2. 71. Erskine’s view, that 
such an arrestment should under certain 


adopted. 

4 The paymaster of a regiment is not 
agent for the colonel but is directly 
debtor to the officers, and their pay will 
be arrested in his hands and not in the 
colonel’s ; Brodie v. Campbell, 1715, M. 
709. 

° Huy v. Dufowrcet & Co. 1880, 7 
R. 972. 

6 Parnell v. Valter, 1889, 16 R. 917; 
Wheutcroft v. Hawthorns & Co. 1866, 
3 SLR. 30; MGuire v. Smith, 1889, 
27 SLR. 14 (defender was only man- 
ager); Snuth v. Wilson, 1890, 7 S.L. 
Rey. 58 (joint adventure). 

" Ewing & Co. v. M‘Clelland, 1860, 
22 D. 1347. This case was not cited in 
Hay v. Dufourcet & Co. supra. 

S Campbell v. Faikney, 1752, M. 742; 
Henderson vy. Stewart, 1796, M. 5534. 
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On the other hand, if the debtor of the common debtor has divested 
himself of his estate in favour of a trustee, or is divested in favour of a 
judicial factor, or has committed the general management of his affairs to 
a commissioner, or if he is a pupil who has a tutor, arrestment may be 
competently used in the hands of the trustee, factor, commissioner, or 
tutor ; for these are not the mere hands or servants of the debtor but his 
representatives and substitutes.! 


WHERE DEBTOR OR CoMMON DEBTOR HAS DIED OR EXECUTED A TRUST. 
—The principle which determines the party in whose hands arrestment 
is to be used is the same whether it be (1) the common debtor, or (2) his 
debtor, who has died or executed a trust. 
the two cases are kept separate. 

1. (1) Where the Common Debtor has died, whether testate or intestate, 
no diligence can be done by the creditors of the deceased within six months 
after his death, but after that period the creditors may arrest in the hands 
of the debtors to the estate and sue the executors if they have confirmed. 
If they have not, the creditor should proceed by getting himself confirmed 


It is only for convenience that 


executor-creditor. 

(2) Where the Debtor to the Common Debtor has died, whether testate or 
intestate, the rule is the same. The arresting creditor cannot be in a 
better position than the common debtor and no arrestment is competent 
until after the expiry of the six months. The arrestment will then be in 
the hands of the executors if they have confirmed; if not, in the hands 
of the next-of-kin who are now vested with the moveable estate.” 

2. (1) Where the Common Debtor has granted a Trust-Conveyance, a dis- 
tinction must be made according as the trust is irrevocable or revocable. 

Irrevocable Trust.—If it is an irrevocable deed, constituted not merely 
for the purposes of the truster but for others who have an adverse interest, 
and where the trustee comes entirely in the place of and supersedes the 
truster, being vested with an independent power of management of the 


estate subject to no control by the 


1 Prk, 3. 6) 45 Bells Com, 2. 71; 
Cross and Bogle vy. Moir, 1775, M. 757: 
A debtor having been sequestrated, 
factors appointed by the Court granted a 
commission to one of their number to 
act. A creditor of a creditor of the 
bankrupt having arrested in the hands 
of this factor, the diligence was held 
good. Of. Dundas v. Alison, 1784, M. 
762, where arrestment in the hands of the 


truster, aS in an ordinary trust for 


proprietor of an estate of which a rank- 
ing and sale had been brought, to attach 
the money due to the agent employed by 
the pursuer to bring the process, was held 
effectual, while arrestment in the hands 
of the judicial factor was not. ‘It was 
observed too that no distinction could be 
drawn between the case of a common and 
that of a judicial factor.” 
2 See pp. 65 and 106, supra. 
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creditors, then arrestment by a creditor of the common debtor (the truster) 
should be in the hands of the trustee and not in the hands of the debtors 
to the trust estate! A trust deed for behoof of creditors is here given 
merely as an illustration, and the same rule applies to any irrevocable 
trust where the granter is divested of his estate, eg. a family trust con- 
stituted by marriage-contract or a trust settlement which has come into 
operation.2 Thus, a husband by antenuptial marriage-contract provided 
his wife in an annuity, and in security assigned to the trustees a policy of 
insurance on his life, with power to recover the sum insured and to dis- 
charge or convey the policy. The assignation was duly intimated to the 
insurance company. A creditor of the husband thereafter used arrest- 
ment in the hands of the company. The arrestments were found invalid, 
on the ground that the insurance company was under no obligation to 
account to the husband, but only to the trustees. It was argued for the 
pursuer that there was a large reversionary interest belonging to the 
husband which he could dispose of as he pleased. But it was held that, 
as he had conferred upon the trustees by an irrevocable deed the title 
to sue for and uplift the full sum in the policy, any claim which he 
had must be a claim against them and not the company, and arrest- 
ment of any reversion should therefore have been used in the trustees’ 
hands.’ 

Revocable Trust—Where the trust is revocable, and is constituted 
solely for the purposes of the truster, and amounts merely to a 
transfer of the management of his estate, he having full power to control 
and direct the trustees or to remove them, the trustees are considered a 
mere name or shadow and the existence of the trust makes no change in 
the mode by which the estate is to be attached. In such a case the 
arrestments should be used in the hands of the trust debtors and not in 
the hands of the trustees. The latter being a mere shadow or name the 
arrestee is directly indebted to the truster. Thus, a party domiciled 
abroad executed a disposition in trust for payment of his debts, and of 
the whole free annual proceeds to his wife to be applied for their mutual 
maintenance. Arrestment ad fundandam jurisdictionem was thereafter 
used by a creditor of the truster in the hands of a debtor to the trust. 
It was objected that the arrestment should have been in the hands of the 


1 Tt has been already noticed that such 2 Globe Insce. Co. v. Scott’s Trs. 1849, 
an arrestment may attach only the re- 11 D. 618; aft. 7 Bell’s App. 296; Young 
version belonging to the truster or may v. Ramage, 1838, 16 S. 572. 
giye a preference over other creditors 3 Whittall v. Christie, 1894, 22 R. 
if the trust is cut down. See p. 57, 91; Clark v. National Bank, 1890, 27 
supra. S.L.R. 628. 
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trustee, but the Court, reversing the judgment of the Lord Ordinary, 
found the arrestment effectual. Lord Balgray observed: “There is no 
real intention in” the trust deed “to divest the granter, but a mere 
transference of a power of managing the trust estate for his behoof. 
The pursuer, therefore, in any question as to attaching the fund, can- 
not be told that the trustee is a different and distinct person from the 
truster ; in a question with the trustee she is just in a question with the 
truster.” ! 

Similarly, in the leading case of Lindsay v. L. & N.-W. Ry. Co” stock 
of the Caledonian Railway Company belonging to the London and North- 
Western Railway Company, but registered in the Caledonian Company’s 
books in name of Messrs. Creed and Glyn, the chairman and secretary of 
the English company, was found arrestable in the hands of the Caledonian 
Company. The London and North-Western Railway Company could not 
hold stock of another company in their corporate capacity, and the ex 
facie proprietors held the stock subject to the directions and instructions of 
the directors of the English company, which was always dealt with in the 
books of the Scotch company as proprietors. Lord Ivory remarked: “The 
question is raised, and raised only by the London and North-Western 
Company :—and let it never be lost sight of, it is so raised only to protect 
their own property against a diligence used by their own creditor. That is 
the whole and entire matter. Itis a question between them as debtors and 
Lindsay as their creditor, and they interpose what is a mere shadow in 
form, in order to defeat what would result if the substance had been here. 
So that here is a property which, but for the interposed names, would 
have been subject to arrestment; and the only difficulty is, whether the 
party, who himself interposes that obstacle, shall, for purposes-of his own, 
and not in regard to the interests of any other party, be allowed to dis- 
pute such a diligence. In such a state of circumstances, it seems to me 
that Creed and Glyn are to be dealt with as mere names; that the trust, 
so far as there was a trust (for I agree with your Lordship that, if there 
was a trust at all, it was one of a very peculiar and limited kind), was a 
trust for the proper purposes of the London and North-Western Railway 
Company, and nothing else ; that as such it was revocable by them ; that 
they might have displaced Creed and Glyn at their pleasure and insisted 
on substituting other trustees; and that Creed and Glyn could not have 
stood out against them if they had so insisted. Moreover, they might have 


1 Rigby v. Fletcher, 1833, 11 S. 256; tors but insolvent left in possession of 
Maclachlan v. M‘Gregor & Son, 1886, estate). 
2 S.L. Rev. 250 (trust-deed for credi- 2 1860, 22 D. 571. 
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interpelled the Caledonian Company if they had attempted to join Creed 
and Glyn in any act of fraud, and might have obtained an interdict both 
against them and against Creed and Glyn, if any attempt had been made 
to carry off their property, or to defeat their fundamental and real interests 
in the matter. Then there was no proper power of management in Creed 
and Glyn. They were bound to act upon the instructions of their con- 
stituents, and to take their orders from them, and the profits also were 
to go to their constituents. Accordingly, the company is recognised in 
the Caledonian Company’s books ; the dividends on these very shares are 
made matter of special account in the journal and other books of the 
Caledonian Company; whilst the whole price of the shares is carried 
forward in the stock account in the yearly settlements of the London and 
North-Western Railway Company. 

“Tn such a state of matters it does not seem to me at all difficult to 
answer the question, Who was the verus dominus of these shares? I 
think it is impossible to deny that the verus dominus was the London 
and North-Western Company and that Creed and Glyn were just persons 
interposed for their behoof.” ? 

The observations of Lord Deas? are equally important : “But a more 
difficult question arises under another head, viz., in whose hands the 
arrestment falls to be used; and that difficulty arises in consequence of 
the stock being held, not directly by the London and North-Western 
Company, but through the medium of Messrs. Glyn and Creed. 
Suppose it were just the ordinary case in which stock belongs to several 
parties, and the rule of the company is that it can only stand in the 
name of one. It is entered in the name of one, because it cannot be 
entered in the name of the whole; but that one holds for behoof of the 
whole. Well, then, in whose hands, in that case, would the stock or 
shares and the dividends fall to be attached? In my humble opinion 
the attachment would fall to be laid in the hands of the bank or other 
company whose stock was so held, just in the same way as if it had stood 
in the names of all the three or more parties to whom it equally belongs ; 
and upon this ground, that the party who holds it is nothing more than 
a name, interposed in consequence either of the reason I have mentioned, 
or some other reason, the stock remaining as truly within the power of 
the parties to whom it belongs as if it stood in their own names. It is 
not the least like trustees under a mortis causa trust-disposition and 
settlement, where the deceased is divested, and where they hold with 
certain powers and duties which cannot be interfered with, or which the 

* P. 587. 2 P, 596. 


TRUST BY DEBTOR OF COMMON DEBTOR 119 


beneficiaries cannot supersede. It is not like the case even of a trust for 
creditors, in which certain powers are committed to the trustee, which he 
must go on to exercise till the whole trust is worked out. It is admitted 
here, and proved on the face of the evidence, that the gentlemen who 
hold this trust are entirely under the direction of the London and North- 
Western Company in everything they do. They can neither give a vote at 
a meeting, nor draw a dividend, or do any one thing, except according to 
the orders, from time to time given by the London and North-Western. 
The latter may stop their proceedings at any moment, and interpel 
them from doing anything more. They may change the stock into the 
names of other parties. These gentlemen have no rights or duties except 
to do what the London and North-Western desire them to do . . . they are 
the mere hands and instruments of the London and North-Western Com- 
pany, just as much as if the stock had stood in the company’s own name. 
I am not aware of any authority for holding that, in a case of that kind, 
it is necessary to use the arrestment in the hands of the interposed 
person, any more than it is necessary to use it in the hands of a factor or 
agent, he being the mere instrument and representative of the other. But 
although it were to be made out that the arrestment might have been 
used with effect in the hands of these gentlemen to attach anything which 
they might otherwise have to pay or hand over to the London and North- 
Western Company, it does not necessarily follow that it could not be used 
in the hands of the Caledonian Company. We are not at all unfamiliar 
with this, that there may be more than one way of using an arrestment 
which may be effectual. You have an instance of that in arrestments 
against a minor, which Erskine says may be used either in the hands of 
the minor or of his curators. . . . The more correct and clear way of using 
the arrestment is in the hands of the Caledonian Company.” It will be 
seen that in the opinion of Lord Deas arrestment either in the hands of 
the trustee or in the hands of the debtor to the trust would be effectual, 
although the latter was the better mode. 

(2) Where the Debtor of the Common Debtor has granted a Trust-Convey- 
ance the sume Principles are applicable.—If the trust is wrevocable as above 
noted, eg. for behoof of creditors, arrestment should be used in the hands 
of the trustee and not in the hands of the truster. This is not the case 
of arresting in the hands of the debtor to the debtor of the arrester’s 
debtor. It is not to attach the reversion, but to attach the share which 
the trustee holds belonging to the creditor of the truster, that is, belonging 
to the common debtor. As already noticed, arrestment by a creditor of 
the truster would also be good to attach the reversion. The reason why 
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arrestment is good in’ the trustee’s hands, whether laid on by a creditor 
of the truster or by a creditor of a creditor of the truster, is that the 
trustee holds for both the truster and his creditors.’ 

But where it is a revocable deed executed solely for the purposes of the 
truster (that is, the debtor of the common debtor), the arrestment should 
be used in the hands of the truster, who is directly debtor to the common 
debtor. No change should be caused in the mode of execution of the 
diligence by the voluntary act of the truster. The true question is, Who 
is the verus dominus?? At the same time arrestment in the hands of the 
trustee would also appear to be good, as the truster would not be allowed 
to plead his divestiture by a revocable deed so as to defeat the arrestment.* 
Erskine* even goes so far as to hold that although the arrestee is not a 
trustee vested with the estate, but merely a commissioner to whom the 
general management of one’s affairs are committed, the arrestment will 
be valid and is the same as if made in the hands of the constituent. This 
would probably be so held, but the distinction must be clearly noted 
between the case of a commissioner who has the general management of 
his constituent’s estate and a mere factor or steward of the debtor to the 
common debtor. The latter’s obligation is merely to his constituent ; he 
is under no obligation to the common debtor, and arrestment in his hands 
is therefore incompetent. 

Cases in which Arrestment in the Hands of the Agent of the Debtor to the 
Common Debtor is competent. Election Agent—Shipmasters, etc—If the 
debtor of the common debtor has handed money to his agent for the special 
purpose of paying a particular set of creditors of whom the common debtor 
is one, and the agent has advertised himself as holding the money for that 
purpose, arrestment by a creditor of the common debtor in the hands of 
the agent is effectual. In these circumstances arrestment in the hands 
of an election agent to whom the candidate had given money to pay his 
election expenses, by a creditor of one of the election creditors, was good 
—the agent being held directly indebted to the common debtor® It was 
doubted whether the mandate in favour of the agent could have been 
recalled or the money reclaimed by the principal; and it seems clear that 
this could not have been done, the money having been specifically appro- 
priated. It does not seem doubtful that where a specific appropriation 


1 Oross and Bogle v. Moir, 1775, M. 2 Campbell v. Faikney, 1752, M. 742; 
757; Grierson v. Ramsay, 1780, M. 759. Rigby v. Fletcher, 1833, 11 S. 256. 
In a mortis casua or family settlement 3 Lindsay v. L. & N.-W. Ry. Co. 1860 
the arrestment will be in the hands of 22 D. 571 (L. Deas, 596). 4G, me 
the trustees not the trust debtors. See ° Ritchie v. M‘Lachlan & Ors, 1870, 
Young v. Ramage, 1838, 16 S. 572. 8 M. 815. 
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has been completed, a creditor of the party for whose benefit the appro- 
priation is made may validly arrest in the hands of the holder of the 
fund, and it cannot affect the validity of the arrestment that the holder 
originally held and, it may be, still holds the position of agent to the 
debtor who made the appropriation. In the above case, arrestments used 
in the holder’s hands, not as agent but as an individual, were also held 
competent ; Lord Justice-Clerk Moncreiff remarking, that by his advertise- 
ment as election agent the creditors were told they would get payment 
from him and were forbidden to deal with the principal, so that he 
was directly bound for payment to the extent of the money received. 
So where the clerk, who was also the treasurer, of the heritors of a 
parish had authority to collect assessments for the express purpose of 
paying contractors to whom the heritors were indebted, arrestment by 
a creditor of the contractors in his hands when he held funds was 
effectual. 

If the common debtor entrusts his goods or estate to an auctioneer or 
law-agent for sale, and the subjects are sold and the price unpaid, arrest- 
ment in the hands of the purchaser will attach the unpaid price : he is 
directly debtor to the common debtor.’ Arrestment in the hands of the 
auctioneer or law-agent would only attach so much of the price as was in 
his hands.? But if it is the debtor of the common debtor who sells his 
estate, arrestment of the unpaid price by the creditor of the common 
debtor in the hands of the purchaser, is of no avail. The arrestee is 
debtor to the debtor of the common debtor, not directly debtor to the 
common debtor.* Where a farmer’s stock was sold by public roup, 
under conditions of sale which authorised the auctioneer to receive and 
discharge the price and if necessary to sue therefor, and which provided 
that the purchaser should not be entitled to retain the price on account 
of any claim which he might have against the exposer, an arrestment 
in the hands of the purchaser by a creditor of the farmer was ineffectual 
in competition with a claim by the auctioneer.° 

Arrestment is competently used in the hands of a shipmaster, who 
has actual possession of the goods of the common debtor entrusted to the 
shipowners for carriage. It is not necessary to arrest in the hands of the 
shipowners.’ Lord Neaves, Ordinary, observed that a shipmaster “is some- 
thing more than an ordinary servant, as the law-merchant makes him 


1 Mitchell v. Hepburn, 1830, 8 S. 319. 4 Henderson v. Stewart, 1796, M. 
2 See Bonjedward’s Ors. 1753, M. 743. 5584. 
3 Adam vy. Anderson, 1837, 15 8S. 5 Sharp v. Macdonald and Fraser, 


1225; Mackenzie & Oo. v. Finlay, 1868, 1884, 1 S.L. Rev. 37. 
7M. 27. 6 Kellas v. Brown, 1856, 18 D, 1089. 
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personally responsible to third parties for his contracts and duties. He 
may not be answerable for all goods put on board without his knowledge, 
but if he has assumed or acknowledged the custody or charge of them, he 
would be answerable; and in particular, if he had granted a bill of 
lading or receipt, or had entered into a charter-party, which the respondent 
here alleges, this would make him responsible. Arrestment in his hands 
has been held competent in practice, MDonald and Halket 2nd Feb. 
1825; and, indeed, wherever he may be personally sued for delivery it 
must be competent to arrest in his hands, so as to attach the claim.”* It 
is thought that the test mentioned in the last sentence is a good one; if 
the arrestee can be personally sued by the common debtor he is directly 
debtor to him and arrestment in his hands is therefore competent. 
Arrestment in the hands of the shipowners, which seems the proper 
mode, would also be effectual; notice being given to the shipmaster to 
prevent him parting with the property. It would seem to devolve on 
the owners to give the notice. Soin the case of banking, railway, and 
other companies, which have several branch offices, the arrestment should 
be in the hands of the company, not of its agents, although service at the 
particular branch where the funds are would be sufficient.” Such service 
would probably only attach funds lying at that branch, but service made 
at the head office, which is the correct mode, would attach all funds, no 
matter where deposited. In one case arrestment of goods in the hands of 
the Dundee manager of the Dundee, Perth, and London Shipping Com- 
pany, for behoof of the company, to whom the goods had been entrusted 
for carriage, after they had arrived at Dundee and been taken possession 
of by the manager, was found effectual. The question, however, whether 
the arrestment was properly used in the hands of the manager or should 
not have been in the hands of the company was not raised. It is 
thought that the arrestment should have been made in the hands of the 
company itself, although competently served on the local manager? A 
foreign company consigned certain goods to A. to whom it was addebted 
and who was to sell the goods and apply the price in extinction pro tanto 
of the debt. By mistake the goods were taken to the wrong port, and B., 
who was employed by the captain as ship’s broker there, was instructed 
by A. to store the goods to A.’s order. The goods were stored in a shed 
belonging to the Harbour Commissioners but not to any one’s order, it not 
being the practice of the Commissioners to allow that to be done, and B. 
could at any time have got possession of the goods on his personal appli- 
cation. A creditor of the company having used arrestments in the hands 

1 See p. 118, casesin note 5. 2Seep.34. 3 Matthewv. Fawns, 1842, 4 D.12492. 
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of B., the arrestments were found inept, as B. was under no liability to 
account for the goods to the company but only to A. 


III. THE ARRESTEE MUST HAVE POSSESSION OF THE SUBJECTS.—Jllus- 
trations and Hxceptions.—The fund or goods arrested must be in the 
possession of the arrestee.’ So arrestment in the hands of a consignee, 
who has not obtained or who has parted with the possession of the goods, 
will not attach the goods subsequently coming into his hands.2 And 
arrestment in the hands of a factor or agent, who has sold and delivered 
the goods but has not yet got payment of the price, is bad ;* as also 
arrestment in the hands of a reverser, who had previously obtained decree 
declaring the wadset dissolved, lodged the redemption money in bank and 
indorsed the deposit receipt to the clerk of the process.° So arrestment 
in the hands of one who is the mere holder of a bill and who is not 
even trustee for the real creditor therein is ineffectual, if used before he 
has received payment.® So arrestment in the hands of executors of the 
debtor to the common debtor who have not confirmed to the estate, or 
completed title in some way, is bad, as they are not legally in possession. 
But the next-of-kin are in possession of the estate though they have com- 
pleted no title, the estate vesting in them ipso jure.” 

An important exception to the rule, that the funds must be actually 
in the possession of the arrestee, is that already noticed, that an obliga- 
tion to account is arrestable although no funds are in the arrestee’s hands 
at the time of the arrestment. This is only so, however, where the 
obligation to account hes on one who really comes in place of and super- 
sedes the common debtor, as in the case of a trustee who has in himself 
the title to the subjects sought to be arrested. If the obligation to 
account is merely as factor or agent of the common debtor, or as the 
holder of unrealised securities the proceeds of which he is bound to hand 
over to the common debtor, the arrestment to be effectual must be used 
in his hands when he is in actual possession of the goods or funds. This 
has been already fully dealt with in treating of the subjects which can 
be arrested.® Another exception to this rule is in the case of an insur- 
ance broker. Although he has not received the premium due to his 
principal at the date of the arrestment he is held liable to account for it, 


1 Young v. Aktiebolaget Ofverums Bruk, 8. 904; Pearson vy. Brock, 1842, 4 D. 


1890, 18 R. 163. 1509; Bell’s Com. 2. 72. 
2 Ersk. 3. 6. 5; Bell’s Com. 2. 71. 5 Stormonth vy. Robertson, 24th May 
8 Stalker v. Atton, 1759, M. 745, 1814, F.C. 

Bell’s Com. supra. 6 Supra, p. 79. 


4 Johnston v. Dundas’s Trs. 1837, 15 7 Supra, p. 115. 8 Supra, p. 71. 
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and arrestment by a creditor of the underwriter may be used in his 
hands. When the policies of insurance, which bear receipts for the 
premiums, are signed and delivered to the broker, the latter becomes 
bound for the premiums.’ 

The nature of the possession or custody which is considered sufficient 
to validate an arrestment has been already dealt with.’ 


1 Pitcairn and Scott v. Adair, 7th Bell’s Pr. sec. 2276; Ersk. 3. 6. 5, 
Feb. 1809, F.C.; Bell’s Com. 2. 72; note. 2 Supra, p. 107. 


CHAPTER VI 
EFFECT OF ARRESTMENT 


GENERALLY.—Arrestment is merely an inchoate or incomplete diligence. 
It confers on the arresting creditor no right of real security in, and 
operates no transference of, the subject arrested; but it prohibits the 
arrestee from parting with the subject to the prejudice of the arrester. It 
creates in the latter a preference over the subject arrested so long as it 
remains with the arrestee, and founds a claim against him if he part with 
it; but it gives no claim against the arrested goods if these have passed 
into the hands of a bona fide onerous third party. The arrestment also 
makes the subject arrested litigious from its date, so that, although not 
perfected by furthcoming, its effect cannot be defeated by any posterior 
voluntary deed of the common debtor under which the assignee has not 
obtained actual possession of the subject at the time the competition 
arises. Nor can it be defeated by any posterior legal diligence, which 
has not the effect of divesting the common debtor and adjudging his right 
in the subjects attached to the creditor.” In competition with any dili- 
gence which has this effect, the preference of the arrester depends, not on the 
date of his arrestment, but on his having obtained decree of furthcoming 
prior to the divestiture of the common debtor. The statement of Stair * 
and Erskine‘ that “arrestment cannot be excluded .... by any legal 
diligence posterior unless the user of the first inchoate diligence become 
negligent,” is too broad, and must be taken with the above qualification.° 
It evidently refers to a competition of inchoate diligence, and not toa 
competition between an inchoate and a perfect diligence. Arrestment is 
thus twofold. First, it is a prohibition—a prohibition against the 
common debtor voluntarily alienating the subject arrested, and a prohibi- 
tion against the arrestee parting with it. Second, it is an inchoate 
1 Bank. 3. 1. 36, 54; Ersk. 3. 6. 11, 2 Ersk. 3. 6. 21; Stair, 3. 1. 39. 
19; Ersk. Pr. 3. 6, 6; Stair, 3.1. 32, Oe BY lp 


29, 42; 4. 35.6; Mack. 2. 321; Bell’s eek Tey abil 
Com. 2. 63-4. 5 Bell's Com. 2. 61; Stair, 3. 1. 377. 
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attachment—ranking with other inchoate diligence according to priority 
of date, and depending for its preference over-a completed diligence on 
decree of furthcoming having been obtained prior to the completion of 
the competing diligence.’ The decree of furthcoming is the completion 
of the arrester’s right to the subject arrested; it adjudges the fund 
attached, or if the subject is corporeal moveables the proceeds thereof, to 
belong to him, and operates as a judicial assignation in his favour.’ 

To what extent Arrestment makes the subject Litigious.—Litigiosity has 
been defined as “ an implied prohibition of alienation to the disappoint- 
ment of an action, or of diligence, the direct object of which is to attain 
the possession or to acquire the property of a particular subject.”* It 
strikes only against voluntary alienations, but against such alienations 
although for onerous causes. Although a bona fide purchaser has obtained 
possession of the subject the sale is reducible, and the property must be 
restored or its value paid. The diligence of inhibition or adjudication 
renders the subject litigious only after notice has appeared on the Register, 
so that the purchaser has an opportunity of discovering the burden. In 
like manner an action of multiplepoinding, which has the effect of making 
the fund in medio litigious, is, as a judicial proceeding, presumed to be 
known to all. But arrestment is in a different position. There is no 
public notification which an intending purchaser can be presumed to 
know, and there is no warrant for making a bona fide onerous purchaser, 
who has paid the price and obtained possession of the goods, either restore 
them or make payment again to the arrester. It is therefore thought, 
that the litigiosity created by an arrestment is not of the same character 
as that created by an inhibition or adjudication. The institutional writers 
are not at one on the matter. Stair makes no such distinction, but 
carries the doctrine of litigiosity to its full length. He says “not only 
will he [the arrestee] be decerned to make furthcoming, though it infer 
double payment, but he to whom he paid unwarrantably will be compelled 
to restore and satisfy the arrester, the subject having been litigious by 
his arrestment before the other party recover the same albeit he have 
recovered it bona fide without any fault in him.”’* Erskine does not go so 
far, but says “ Arrestment being a step of diligence, renders the subject 
litigious so soon as it is used, before it be perfected by furthcoming in the 
manner to be soon explained; and therefore, according to the received 


rules in rebus litigiosis it cannot be excluded .... by the posterior 
1 See L. Deas in Lindsay v. L. & 3.6.8; Bell’s Com. 2. 63-4; Bell’s Pr. 
NW. Ry. Co. 1860, 22 D. 571. sec. 2283, 
Sie BH Ils Beh Gk), Ao 4h, fa), Ce 3 Bell’s Com. 2. 144. 


4, 36. 6; Ersk. 3. 6. 15, 17: Ersk. Pr. 4 Stair, 3. 1. 40,42 4°35. 6: 
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voluntary deeds of the debtor.”1 It will be observed that he does not 
say that if a posterior disponee has got possession of the fund or subject 
attached, the sale will be reducible on the ground of litigiosity. Bankton 
on the other hand says “the maxim mobilia non habent sequelam will 
protect bona fide purchasers,” ® and Professor Bell says “the arrestment 
confers a preference while the thing arrested remains with the arrestee, 
and subjects the arrestee to a claim for the value if he part with it ; but 
it creates no further real right, so as to entitle the creditor to follow and 
vindicate it from third parties acquiring it in bona fide.”* The question 
is fully discussed by Kames.* He is of opinion—/irst, that the subject is 
rendered litigious with respect to the arrestee;° second, that while the 
common debtor is in ignorance of the arrestment there is no bar, either in 
law or in equity, to his conveying the subject to a third party;° third, 
“With respect to others, an arrestment, though notified to the arrester’s 
debtor, makes not the subject litigious; for any person ignorant of the 
arrestment, is at liberty to take from the arrester’s debtor a conveyance of 
the subject arrested. The cedent aliens indeed mala jide after the 
arrestment is notified to him; but the purchaser is secure if he be in 
bona fide.” * 

It is thought that the view expressed by Kames, Bankton, and Bell is 
sound. Ifa bona fide onerous purchaser has obtained possession of the 
fund or subject arrested, the arrester’s only claim is against the arrestee. 
But what if the purchaser has not obtained possession ? 
paid the price, the question will not be likely to arise. 


If he has not 
If he has paid 
the price, it is thought that in a competition between an arrester and a 
purchaser the former will be preferred. If the subject attached is an 
incorporeal right it is settled beyond all question that the arrester will 
prevail over a subsequent assignee. Where the subject arrested was 
corporeal moveables the same rule formerly applied, but the Sale of 
Goods Act 1893 now provides that the property in the goods shall pass 
when the contract of sale is complete, and it may be argued that, as the 
common debtor has been divested, there is nothing which could be made 
the subject of a decree of furthcoming. It is thought however that so 


long as the arrestee does not part with the possession of the goods, the 


1 Ersk. 3. 6. 11. 

2 Bank. 3. 1. 32. 

3 Bell’s Pr. sec. 2278; see Scott v. 
Fludyer & Co. 1770, M. App. “ Arrest.” 
No. 1. 

4 Kames’ Prin. of Equity, 2. 182. 

5 Bell’s Pr. sec. 2278; Bank of Scot- 


land vy. Macdonnell, 1826, 4 8. 804 (N.E. 
811). 6 Balf. Tit. Arrest. cap. 3. 

7 Kames’ Pr. of Eq. 2. 184; see also 
Aitken v. Anderson, 1620, M. 786; 
Turner v. Mitchell & Rae, 1884, 28 J. of J. 
440; Guthrie’s Sh. Ct. Cases, 2nd series, 
152, 


128 EFFECT OF ARRESTMENT 


property can only pass to the purchaser under burden of the arrester’s 
right. 
The principle of litigiosity will operate against a gratuitous disponee, 
or a purchaser in mala fide, although they have obtained possession of 
the goods.’ 

Litigiosity is no bar to the diligence of other creditors ;* but it will 
prevent the common debtor by a voluntary act enabling another creditor 
to acquire a preference over the arrester. So a poinding executed by a 
creditor, in virtue of a bill at one day’s date granted by the common 
debtor subsequent to the arrestment, could not compete therewith. 

The principle of litigiosity will also prevent the common debtor, in the 
knowledge of the arrestment, renouncing or discharging his claim to the 
subject arrested. In one case the arrestee, while admitting that at the 
date of the arrestment he held funds belonging to the common debtor, 
averred that the latter had subsequently discharged all claims against 
him and taken a new debtor in his place, and of this averment proof was 
allowed.2 There was no judgment on its relevancy and it seems plainly 
irrelevant. The common debtor could no more discharge the debtor than 
he could assign the debt.® 

Liffect of Arrestment in constituting Notour Bankrwptey.—In the case 
of debtors against whom imprisonment was incompetent or impossible 
prior to The Debtors Act 1880, one of the modes in which they may be 
rendered notour bankrupt is by insolvency concurring with a charge, 
followed by arrestment of the debtor’s effects not loosed or discharged for 


fifteen days.’ 


ARRESTER TAKES SUBJECT TanTUM ET TALE—Creditors can attach 
the estate of the common debtor only tantum et tale as it stands vested in 
him, and subject to all the conditions and qualities legally attaching to 
its This does not mean that the creditor is lable for the personal 


1 Kames’ Pr. of Hq. 2. 189. 

2 Bell’s Com. 2. 147; correct Stair, 
3: 1) 42 and=Hrsk, 3.6. 11, 2: 12°65. 

3 M‘Donald v. Hancock, Wright and 
Burgess, 1841, 3 D. 1128. 

4 Campbell v. Beaton, 1665, M. 8349. 

5 Pitcairn v. Fraser, 1836, 148.1101. 

6VSee Hrsk; 2) 12S 163 2. Vester vy. 
L. Innerwick, 1635, M. 208, 1 Br. Sup. 
35. 

7 Bankruptcy Act, 1856, sec. 7; Black 
v. Watson, 1881, 9 R. 167. 

8 Ersk. 3. 6. 16; More’s Notes, 287: 
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Black v. Sutherland, 1705, M. 10189; 
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Brodie v. Wilson, 1837, 15 S. 1195, and 
M‘Pherson v. Wright, 1885, 12 R. 942 
(arrestee having right of retention); 
Adie v. M‘Martin, 1837, 15 S. 1045 
(mora of common debtor); Cunninghame 
v. Cunninghame, 1837, 15 S. 687; 
Hunter v. Hunter's Trs. 1848, 10 D. 922 ; 
Chambers’ Trs. v. Smiths, 1877, 5 R. 97 
rev. (H.L.) 151; Heritable Reversionary 
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obligations of the debtor relating to the subject attached; but only that 
he takes the subject under those burdens which affect the debtor’s real 
right. The rule has been thus stated ; “It is true that creditors attach- 
ing moveables by diligence, are not in the same situation as bona Jide 
purchasers. Nothing, except a labves realis, such as that which arises from 
theft or robbery, can be pleaded against the purchaser; while the arrester, 
or poinder, takes the subject under the conditions which affect the consti- 
tution of the real right in his debtor, but not under his personal engage- 
ments or liabilities on account of it. Thus, the exception of dolus dans 
causam contractut is pleadable against the arrester or poinder, while that 
of dolus incidens in contractum is not so.” ! 

So the arrester will not only be affected by the subject attached being 
burdened with such real rights as lien, pledge, and hypothec;? but his 
diligence will be vitiated by the common debtor having acquired the 
subject by fraud or breach of trust.* 

iaght vested subject to Defeasunce.—On the same principle, if the vested 
right of the common debtor in the subject attached is defeasible at the 
will of other parties, an arrester will be affected by the condition. Where 
trustees, who held the trust estate for payment of an annuity, were 
entitled to discontinue the payment of the annuity at their discretion, 
their refusal to make payment even after diligence had been used, 
rendered the diligence inoperative guoad all sums which would have fallen 
due thereafter.* The rule applies not only to an annuity, but also to a 
slump sum or residuary interest the right to which has vested in the 
legatee but under qualifications and conditions, although these conditions 
may not have come into existence till after the date of the arrestment. 
Thus, in Chambers’ Trs. v. Smiths a testator provided that a residuary 
bequest to his children should vest at his death, and be payable six 
months thereafter ; but, notwithstanding the appointed period of payment, 
it should be “lawful to and in the power and option of my trustees, if 
they see cause and deem it fit, to postpone as long as they shall think it 
expedient to do so the payment of the provisions or shares of residue . . . 
in the case of any of my children and to apply the interest or annual 
produce of the same, during the period of the postponement, to or for behoof 


Co. v. Millar, 1891, 18 R. 1166, rev. 19 3 Shepherd v. Campbell, Robertson & 
R. (H.L.) 43; Trappes v. Meredith, 1871, Co. 1775, M. App. “Fraud,” No. 3, aff. 2 
10 M. 38; Wyper v. Harveys, 1861, 23 Pat. App. 399; Graeme’s Tr. v. Grersberg, 


D. 606 (L. Deas, 630). 1888, 15 R. 691; Molleson v. Challis, 
1 Mansfield v. Walkers Trs. 1833, 11 1878, 11 M. 510. 

S. 813 (L. Corchouse, 822), aff. 1 S. and 4 Hunter vy. Hunters Trs. supra; 

M‘L. 203. Trappes v. Meredith, supra. 
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of such children . . . or by a deed under their hands to retain the said 
provisions, or any of them, vested in their own persons or to vest the 
same in the persons of other trustees” so as to restrict the right of the 
children to a liferent, and to settle the fee of their shares on their issue 
under such conditions etc. as the trustees shall deem expedient. The 
trustees made payments to a son to account of his share, but the balance 
was arrested in their hands by his creditors, who subsequently brought a 
furthcoming. At the date of the arrestment the trustees had formed no 
resolution to postpone in any way the payment to the son of the balance ; 
but in their answers to the action of furthcoming they announced their 
resolution to postpone the payment of the residue to the son, and to apply 
the income for his aliment ; and thereafter, during the dependence of the 
furthcoming, they executed a deed of trust restricting his right to a liferent, 
and settling the fee on his children. The Court of Session (Lord Shand 
dissenting, and reversing the Lord Ordinary) held that the above modi- 
fications imported into the bequest a condition resolutive merely, that 
complete vesting had taken place subject only to defeasance by purifica- 
tion of the condition, and that the arrestment having been laid on prior 
to the purification of the condition effectually attached the fund. The 
House of Lords reversed on the ground, that, although the legatee had 
prior to the arrestment a vested right to the fund, yet it remained subject 
to the power conferred by the deed upon the trustees, that their right to 
exercise the power was in no way affected by the arrestment, which could 
only attach the legatee’s right tantwm et tale as it stood in him, and that 
the trustees had validly exercised the power. The provision vested but 
vested only subject to the conditions of the trust.’ Lord Hatherley said, 
“ What, then, is the position of the trustees when a creditor seeks to arrest 
the fund in their hands, payment of which they have not yet made? 
They hold it in trust for the legatee, but subject to the powers conferred 
on them by the will. And, with great respect, I conceive it to be a lead- 
ing misconception in the judgment of the Court below that they have held 
that the arrestment can, in any way, affect the powers of the trustees 
even, as the learned Judges have thought, to the extent of annihilating 
their trust. 

“Now, I understand the law of Scotland to be in no way different 
from that of England with reference to the effect of an arrestment of a 
debtor’s interest in the hands of third parties. It has been long settled 
in England that a judgment creditor must take his debtor’s interest sub- 


1 Chambers’ Trs. v. Smiths, supra; See also Galbraith v. Lennox, 1637, M. 
Russell v. Bells Trs. 1897, 24 R. 666. 700. 
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ject to all charges and modifications to which it is subject in the debtor’s 
own hands, or, as it is called, ‘tantwm et tale,” otherwise there would 
be an act of the debtor conferring an interest on his creditor which he 
could not acquire for himself. The debtor, James Chambers, could not, I 
think, in the case before us, insist on payment to himself of any principal 
moneys or interest, the payment of which the trustees, under the powers 
contained in the testamentary disposition, thought right to postpone, and 
for the same reason the arresting creditor cannot make that demand. 
The trustees might under the will, if they thought fit, pay any given 
creditor for necessaries, or take any other course to them appearing advis- 
able for the benefit of the legatee, but could not be compelled to pay it 
as the legatee might direct.” } 

On the other hand, where the provision is declared to vest, the mere 
fact that the trustees are entitled to postpone the period of payment until 
after the legatee’s death, giving him merely the income during his life, 
will not prevent the whole fund being carried off by his creditors. Thus, 
trustees were directed to make over the residue to the truster’s son on his 
attaining the age of twenty-five, but under the declaration that, so long 
as they thought it expedient to do so, they could retain the residue in 
their own hands and only pay him the annual produce thereof, and if 
they did so the residue was to go to his heirs. It was provided that 
vesting should take place when the son attained his twenty-fifth year. 
The son having become bankrupt, his trustee after he had attained the 
age of twenty-five claimed payment of the residue, which the trustees 
declined to pay on the ground that they had a discretionary power to 
retain it. The trustee in bankruptcy was found entitled both to capital 
and income.” Lord M‘Laren said: “The son here has an unqualified right 
to the income and a like unqualified right to the fee, although, for the 
better administration of the estate, a power is given to the trustees to 
retain the trust funds in their own hands if they see fit. Now, whoever 
has an unqualified right in property is bound to make that property avail- 
able for payment of his debts, and he is not the less bound because the 
property may be in the hands of trustees for administrative purposes.” 
The difference between this case and Chambers’ Trustees v. Smiths is, that 
in the one case both capital and income being absolutely vested in the 
debtor were assignable by him and the trustees had merely a power to 
postpone payment, a condition personal to the debtor and not enforceable 
against his assignee ; in the other case the fund was never absolutely but 


Dr oern (EL Id); palo: Bankcy. in England, 1892, 19 KR. 1051; 
2 Mackinnon’s Trs. v. Receiver in cf. Whites Trs. v. White, 1896, 23 R. 836. 
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only conditionally vested in the debtor, and the trustees at any time could 
defeat the vesting. 

The two following cases may also be contrasted with Chambers’ rs. v. 
Smiths. Where a liferenter was prohibited from “selling, mortgaging, or 
otherwise disposing” of his interest, under the declaration that “such 
sales and mortgages” should be void, it was held that a conveyance of the 
liferent to a trustee for creditors with a power of sale was not struck 
at; that on the liferenter’s sequestration the liferent was vested in 
the trustee, as the diligence of creditors was not excluded; and that the 
trustee might sell the liferent without incurring the forfeiture.’ A 
marriage-contract provided that the beneficiary’s right to a provision 
should be forfeited if he should “do or suffer any act or thing whereby 
the same or any part thereof... would cease to be receivable by him 
for his own use.” The provision having been arrested, it was found that 
the arrestment could be completed by a furthcoming without involving 
forfeiture.” 

Effect of Power of Apportionment.—On the same principle, where the 
right of a beneficiary is subject to a power of appointment arrestment 
only attaches the beneficiary’s right subject to defeasance or diminution 
by the exercise of that power; nor will it give the arrester a title to 
exercise the beneficiary’s right (if such there be) to challenge the appor- 
tionment.? A fortiori arrestment would seem inhabile to attach a widow’s 
or child’s right of election between legal and testamentary provisions. In 
Crawcour v. Graham, a judgment of the whole Court, Lord Ivory said : 
Arrestment “cannot attach that, as to which it is still im animo of the 
debtor whether he will elect to take it at all—or whether he will not 
rather accept some substitute or equivalent in its stead, waiving his right 
(where such right might otherwise exist) to call in question, or to 
challenge the act whereby the substitution has been effected. If it be res 
mere facultatis, whether the debtor shall bring such a challenge or not, 
there may possibly be a question how far the creditor may not adjudge 
the faculty. But arrestment can never avail to invest the creditor with 
what, in this sense, can only be exercised in the person or right of his 
debtor.” ¢ 


1 Chaplin’s Tr. v. Hotle, 1891, 19 R. 4 P. 604. In such a case, the trustee 
237. in a sequestration may exercise the option 
2 Forster v. Campbell, 1866, 2 S.L.R. of the bankrupt (Aikman, 1893, 30 S. 
98. L.R. 804; Obers v. Paton’s Trs. 1897, 


3 Crawcour vy. Graham, 1844, 6 D. 24 R. 719; Goudy, 311); but he is also 
589 ; see also Smith Cuninghame v. An- an adjudging creditor. 
struther’s Trs. 1869, 7 M. 689 (L. Deas). 
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The same rule is applied to the subject of a donation inter virwm et 
uxorem. The gift is held under a resolutive condition and an arrestment 
by a creditor of the donee will be defeated by the subsequent revocation 
of the gift by the donor. A donatio mortis causa is in the same position. 
Where the common debtor has been negotiating a purchase, and has 
deposited with the seller funds or effects in security of the price, these 
may be arrested by the purchaser’s creditors before the bargain is com- 
pleted ; but the subsequent completion of the contract will render the 
arrestment ineffectual in competition with the seller. 
does not prevent the purchaser completing the bargain.’ 


The arrestment 


EXTENT OF ARRESTMENT.—Arrestment in security operates as a valid 
security not merely for the principal, but also for the interest, of the debt, 
and also for the expenses of the action constituting it. It is immaterial 
that decree for the expenses has been taken in name of the agent 
disburser.° As arrestment in security is taken for the interim protection 
of the pursuer, he cannot, although successful in his action, recover the 
expense of using it from the defender,® nor is the expense of arresting a 
ship on the dependence and dismantling her recoverable by the pursuer.’ 
Even where arrestment is used in a consistorial action by a wife against 
her husband, the expense cannot be included among the costs which the 
husband is bound to pay. The creditor is entitled to the expense of an 
arrestment in execution, but it has never been decided whether this is 
secured by the arrestment. It is thought that it is not, as the arrestment 
is only to secure the sums in the decree.” The expense should be con- 


cluded for against the common debtor in the furthcoming. 


1 Sinclair v. Shaw, 1739, 5 Br. Sup. 
658. 

2 Where the document of title of the 
subject of gift is, as is common, a deposit 
receipt in joint names of the donor and 
donee and the survivor, an arrestment by 
the donee’s creditors will, notwithstanding 
the destination in the document, be valid, 
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to revoke could not be attached by his 
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10424 ; see also cases under “ Consigna- 
tions,” p. 89, supra. 
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As a general rule the expenses of the action of furthcoming are not 
secured by the arrestment. There should be a conclusion against the 
common debtor personally for them in that action. If the ground of the 
arrestment is a bond containing a penalty, the arrestment secures the 
penalty; and consequently the whole expenses (including those of the 
arrestment and the furthcoming) incurred by the creditor—to which the 
penalty is invariably modified.? But this is the result of the agreement 
in the bond and is not an exception to the rule. The sum attached by 
the arrestment, and for which the arrester may claim in competition with 
others, may be more than that mentioned in the schedule of arrestment if 


the latter be in the usual terms “£ more or less.” ® 


ARRESTMENT DOES NOT FALL BY DEATH OF ARRESTER, ARRESTEE, OR 
Common Drxstor.—The death of the arrester has no effect on the arrest- 
ment, “for where one uses diligence he does it not only for himself, but 
for those who are to succeed in the right of the debt ; and as the right of 
a debt goes to successors though they be not expressed, the right to a 
diligence for securing that debt must, as an accessory, go also to succes- 
”4 The arrestment also subsists notwithstanding the death of the 
arrestee, and is the ground of an action of furthcoming against his 
representative so long as the fund is im medio ; and is therefore preferable, 
being prior in date, to one used after the arrestee’s death in the hands of 
his heir. When it is said® that arrestment is personal to the individual 
in whose hands the diligence was used, all that is meant is, that his 
representative “against whom the prohibition was not directed, and who 


sors. 


is presumed ignorant of the arrestment used against his ancestor, is in 
bona fide to pay to his creditor till he also be properly interpelled.” ” 
Where the common debtor has died, if his executor does not confirm, 
the arresting creditor may confirm as executor-creditor. But he may 
also raise an action of furthcoming on the arrestments calling the re- 
presentative of the common debtor, and if he obtain decree therein prior to 
any other creditor confirming as executor-creditor, he will carry off the 
fund. It was at first held that a furthcoming was incompetent and that 


1 May v. Malcolm, supra; Innes v. 5 Ersk. 3. 6. 11; Bell’s Com. 2. 80; 
Forbes, supra; Bell’s Com. infra; E. Aberdeen v. Crs. of Scot. 1738, M. 
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confirmation as executor-creditor was the only competent diligence ;! but 
this was overruled,’ and the arrester preferred to an executor-creditor who 
had obtained decree prior to the decree in the furthcoming. Later cases 
have conclusively settled that decree as executor-creditor is preferable to 
any arrester who has not obtained decree of furthcoming,’ but these cases 
do not pronounce against the competency of the arrester proceeding with 
an action of furthcoming and acquiring a preference by obtaining decree 
prior to a confirmation as executor-creditor. In the most recent case* an 
opinion was expressed against the competency of this, but none of the 
former cases were cited and it seems unsound. There is no reason why 
arrestment should fall by the death of the common debtor. ‘The arrestee’s 
obligation to pay the debt to the representative of the common debtor 
remains, as does the latter’s indebtedness to the arrester. In fact there 
has merely been the substitution of a representative who is eadem persona 
cum defuncto. If the common debtor had been sequestrated the arrest- 
ment would stand good against his trustee, although the bankrupt is 
divested of his estate and the trustee has become the creditor. If the 
executor of the common debtor has expede confirmation, the diligence of 
executor-creditor is not open to the arresting creditor, and it is only fair 
that his arrestment should stand so as to secure his preference. 


1 Lesly v. Bain, 1666, M. 781. Notes, 289; Bank. 3. 1. 36; Ersk. 3. 9. 


2 KH. of Wemyss v. May, 1679, M. 782 
(the furthcoming had been begun against 
the common debtor) ; Reddell v. Maawell, 
N6SipeMes 733 5 M. 778; Glen v. 
Hume, 1667, M. 3645 ; Russell v. Ballin- 
crieff, 1688, M. 2791; Wilson v. Fleming, 
infra (L.0.); Stair, 3. 1. 26, 36; More’s 


ayvihs 8h (0; ihe isi 1p, 3) Gy Oe Lxcllks 
Com. 2. 80; Mack. 2. 321. 

3 Carmichael v. Mossman, 1742, M. 
2791; Wilson v. Fleming, 1823, 2 S. 
430 (N.E. 383); Duke of Athole v. 
Anderson, 1831, 10 S. 49. 

4 Duke of Athole v. Anderson, supra. 


CHAPTER VII 
COMPETITION OF ARRESTMENTS WITH OTHER DILIGENCE OR RIGHTS 
I WHERE THE COMMON DEBTOR DOES NOT BECOME NoToUR BANKRUPT 


Errrcr of double Diligence on the Arrestee.—Before dealing with the effect 
of arrestment in competition with other diligence, the position of the 
arrestee where double diligence has been used against him requires to be 
considered. Where two arrestments, or an arrestment and a charge, have 
been used against the debtor by different parties to attach or secure his 
obligation, he should at once raise a multiplepoinding and consign the 
ainount of his debt.!. It is no business of his to determine which is pre- 
ferable, however clear the preference may seem. The competitors may 
then fight out their preference in that process, and decree of preference 
will in the case of arrestments have the effect of a decree of furthcoming.” 

The raising of an action of multiplepoinding does not however operate 
as a sist of diligence so as to prevent a creditor going on with his diligence 
and acquiring a preference.? If therefore notwithstanding the multiple- 
poinding the charger should proceed to execute a poinding, the debtor 
should raise a suspension and interdict.* Thus a creditor charged his 
debtor; thereafter a creditor of the creditor arrested in the debtor’s hands; 
notwithstanding, the charging creditor executed a poinding; the debtor 
raised a multiplepoinding in which he consigned the amount of his debt ; 
the poinding creditor was entitled to sell under his poinding.® The mis- 


take here made by the debtor was in not suspending the charge and 


1 It will be borne in mind that the 
case here dealt with is diligence by differ- 
ent parties to attach the same debt, not 
diligence to attach separate debts due by 
the party against whom the diligence is 
done. 


2 See infra, p. 140, note 4; Scott v. 
Drysdale, 1827, 5 S. 689 (N.E. 643). 


8 Bell's Com. 2.278; Hendry v. Brown, 


1851, 13 D. 1046; Smith’s Trs. v. Grant, 
1862, 24 D, 1142 (L.0. 1159). 

4 Ferguson v. Bothwell, 1882, 9 R. 
687; Mitchell v. Strachan, 1869, 8 M. 
154; Bell’s Com. 2. 278. 

5 Ferguson v. Bothwell, supra ; correct 
the rubric—the arrestment was used after 
the charge but before the execution of 
the poinding. Caw v. Creighton & Co. 
1898, 35 S.LR. 441. 
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interdicting the diligence. The production of the multiplepoinding and 
proof of consignation therein would at once have entitled the debtor to 
suspension.’ If consignation had not been made in the multiplepoinding 
it would require to be made in the suspension. But the better and more 
regular course is to make consignation in the multiplepoinding as that is 
the proper process for the competition, and it is thought the Court would 
order this. If consignation were to be made in the suspension the debtor 
for his own safety would require to call the competing creditor as a 
respondent in that process. 

Where suspension is granted its effect on the diligence is only avail- 
able to the suspender. It can have no effect in a question with the com- 
peting creditor. Any preference acquired by a poinder would simply be 
transferred from the poinded effects to the consigned fund. Where the 
debtor is unable to consign the amount of his debt the poinding must. 
proceed; he cannot obtain suspension and interdict on the ground that a 
creditor of the poinder has arrested in his hands. The proceeds of the 
sale will be consigned in Court as provided by the Personal Diligence Act, 
and the arrester may then claim his preference.” 

If a creditor appears as a claimant in the multiplepoinding he is not 
entitled to proceed with diligence.* 


I. COMPETITION WITH OTHER ARRESTMENTS.—In competition inter se, 
arrestments are preferred according to priority in date, and it is immaterial 
who gets the first decree of furthcoming.* Where the arrestments are on 
the dependence it is of no consequence who obtains the first decree of con- 
stitution.” Where the execution discloses the precise hours at which the 
arrestments were executed so as to show priority, these are taken into 
consideration. The ancient law according to Stair,® and in this he is 
supported by decisions, was, that so many hours must intervene as will 
show that the messenger may not be mistaken in the time, and he fixes 


three hours as sufficient. But it has now been long settled that if there 


1 Bell’s Com. 2. 278. bertson v. M‘Ewan, 1680, M. 814; Stair, 


2 Anstruther v. Lewis, 1851, 13 D. 
778. 

3 Bell’s Com. 2. 276, 8,9; White v. 
Brown, 1772, M. 9133. But see Fergu- 
son v. Bothwell, supra, in which the 
poinder appeared in the M.P., and D. of 
Athole v. Anderson, 1831, 10 S. 49. 

4 Wallace v. Scot, 1583, M. 807; 
Seatoun v. Jack, 1665, M. 809; Mont- 
gomery v. Rankin, 1667, M. 809; Cun- 
ninghum v. Wallace, 1666, M. 809; Ro- 


2) i Ae Ishi, Bh il, “Oe Wisiie Gh Wop 
18; Bell’s Com. 2. 69; Kames’ Prin. of 
Equity, 2.181. At first the decree of 
furthcoming gave the preference ; Kames 
supra, and see Scott v. Keith, 1626, M. 
808, Lauder v. Watson, 1685, M. 814. 

5 Wallace v. Scot, supra; Brodve v. 
M‘Lellan, 1710, M. 816; Roystown v. 
Brymer, 1716, M. 819; Baynes v. 
Graham, 1796, M. 2904. 
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is a clearly ascertained priority, though three hours should not intervene, 
the first will be preferred.1 So an arrestment, which bore to be served 
between six and seven o’clock, was preferred to one served between seven 
and eight on the same evening.” When no hours are mentioned in either 
execution the arrestments will be ranked pari passu.? It is doubtful 
whether parole evidence to fix the exact hours of service is competent. 
Where both mention the hour, but neither discloses priority, the Court 
have taken other circumstances into consideration. Thus where the one 
bore to be served between five and six and the other between five and 
seven, the Court held that, as the same messenger had acted in both cases, 
the arrestments should be ranked part passu.? But if of two arrestments 
laid on on the same day the execution of one specifies the hour and the 
other does not, then in the absence of contrary proof that which specifies 
the hour will be preferred to the other, “that which wants the hour will 


”8 Where the hour specified is so late 


prove no more but once that day. 
(between ten and eleven at night) that it is highly improbable the other 
arrestments could have been later, the arresters have been ranked pare 
passu.’ But this rule was not applied where the execution bore service 
between 6 and 8 p.m. It may be competent, however, where only one 
mentions an hour to prove by witnesses the exact hours of service.® 

Rule applies to all Arrestments—on the Dependence or in Execution.— 
Anciently, an arrestment laid on before the term of payment of the debt 
for which arrestment was used could not compete with one executed after 
the term of payment was come ;'? nor an arrestment laid on before the 
term of payment of the debt arrested with one executed after the day of 
payment had arrived; ' nor an arrestment on the dependence with one 


on the decree (although it did with a posterior arrestment on a registrable 


1 Bank. 3. 1. 42; Ersk. 3. 6.18, and 821; Cust v. Garbet & Co. 1775, M. 


following cases. 


2 Cameron v. Boswell, 1772, M. 821, 
Hailes, 470; Goldve v. Gibson, 1779, M. 
824, Hailes, 738, 5 Br. Sup. 382 (between 
four and six and six and nine); Dundas 
v. Murray, 1738, M. 821; Davidson v. 
Baleanqual, 1629, M. 2773; Grant v. 
Jones, 1745, M. 3741; contra, Douglas 
v. Mason, 1796, M. 16213. 


3 Sutie v. Ross, 1705, M. 816; Inglis 
v. Edward, 1630, M. 2773; Stair, 3. 1. 
43; Bank 3. 1. 42. 


4 Ibid. ; but see Hertz v. Itzig, 1865, 
3. M. 813; Adve v. Serymgeour, 1687, 
M. 2775; Dundas v. Murray, 1738, M. 


2795; Douglas v. Mason, supra. 

5 Wright v. Anderson, 1774, M. 823. 

8 Stair, 3. 1. 43; Bank. 3. 1. 42; 
Hertz v. Itzig, supra; Oust v. Garbet & 
Co. supra. 

7 Douglas v. Palmer, 1777, 5 Br. Sup. 
381. 

8 Hertz v. Itzig, supra. 

9 Ibid. ; Cust v. Garbet & Oo. supra; 
Adie v. Scrymgeour, supra. 

10 Charters v. Neilson, 1670, M. 811; 
L. Pitmedden v. Patersons, 1678, M. 813 ; 
Stair, 3.1. 46; Bank. 3. 1. 40 ; Ersk. 
3. 6. 18; Mack. 2. 321. 

11 Mader vy. Smith, 1673, M. 812; 
Bank. 3. 1. 40. 
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bond before it was registered).! But these distinctions have long since 
been disregarded, and the simple rule of priority in date adopted with 
regard to all arrestments—prior tempore potior jure? It is said by 
Erskine, “If indeed an arrester upon a dependence shall not have got his 
debt constituted by decree, when the preference is to be determined 
between him and the other arresters whose debts are constituted, those 
other arresters must be preferred to him from the nature of the debt 
itself; for one who has not yet made it appear that any sum is truly due 
to him can claim no preference; and, in the same manner, if the term of 
payment of a debt on which arrestment has been used be not yet come at 
the time of the competition in the forthcoming, the creditor in that case 
can have no preference.”*® But this only applies to the case where the 
It has been said by Lord 
President Inglis that “a competition of arrestments where there is no 
insolvency is hardly a possible case.” 4 
matically stated. 


common debtor must be regarded as solvent. 


The rule may be even more dog- 
Such a competition presumes insolvency. In every 
case in which a competition of diligence, or of diligence with other rights, 
arises, the common debtor is looked uponas insolvent, and it is not neces- 
sary in order to secure the preference of a prior arrester that he should 
have parata executvo at the time the competition arises, ae. that his debt 
shall be constituted and payable. 

The law on this matter is correctly stated by Professor Bell, as 
approved of in a recent case.° “There is no express law or decision in 
Scotland which condemns future or contingent creditors to exclusion, in 
competition with creditors having parata executio; and therefore the 
question is left open to decision on general principles. It may be ad- 
mitted that where insolvency is not presupposed, neither a future nor a 
contingent creditor can insist instantly to be paid, to the effect of pre- 
venting a creditor in a debt which is due from recovering payment out of 
his debtor’s funds; and so far, undoubtedly, the rule of preference of a 
But where the debtor 
is insolvent, another principle comes to operate. A debtor who fails, or 


who by his own fault lessens the security of his creditor, is no longer 


creditor having parata executio is well founded. 


son, 1714, M. 817; Mitchell v. Scott, 


irSotair of le46 se Banks 3d.otl. 
1881, 8 R. 875. This appears to have 


Ersk. 3. 6. 18; Mack. 2. 321. 


40; 


| 


2 Ersk, 3. 6. 18; Bank. 3: 1. 40; 
Bell’s Com. 1. 333; Watkins v. Walkie, 
1728, M. 820; Brodie v. M‘Lellan, 1710, 
M. 816; L. Roystown v. Brymer, 1716, 
M. 819; Simson v. White, 1633, M. 8139; 
Coning v. Cowan, 1705, M. 8143; Crs. 
of Bar, 1731, M. 8147; King v. Donald- 


been the first view taken of arrestment 
—Wallace v. Scot, 1583, M. 807. 


3 Ersk. 3. 6. 18; Mack. 2. 321; 
Bank. 3. 1. 40. 


4 Mitchell v. Scott, 1881, 8 R. 875. 
5 Ibid. 
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entitled to the benefit of any stipulated term of forbearance, or of the 
condition suspensive of the claim ; and if so, neither can his creditors, 
who come into his place, be entitled to claim the benefit of such suspen- 
sion, so as to defeat the right of the future or contingent claimants. The 
competition on the attached fund is of the nature of a general distribution, 
from which, if any one is excluded, he is for ever deprived of his debt. 
If Mr. Erskine’s opinion be supposed applicable only to the case where 
there is no insolvency, it is unobjectionable ; if to the case of insolvency, 
it seems to be unsound. But an arrestment or other diligence in security 
presupposes insolvency, since that alone can justify it; and it may be 
loosed or removed on proof of solvency. And if the law means any- 
thing in providing a remedy for the security of future and contingent 
creditors in such cases, it must protect that remedy against the right of 
other creditors.”! If a furthcoming has been brought, the Court may sist 
it to await the issue of the action on the dependence of which arrestment 
was used.” If the debt is future, ze. due but not payable, there is no need 
for a sist as the prior arrester’s preference is clear. 

It will not affect the preference of a prior arrester, that a posterior 
arrester has obtained the first decree of furthcoming.* The prior arrester 
is entitled to obtain a decree of furthcoming upon his arrestment, or if the 
arrestee has raised a multiplepoinding his preference will be determined 
on his claiming therein without the necessity of a furthcoming.* 

Subject arrested must be in medio at Date of Competition.—The prefer- 
ence of a prior arrester, however, depends upon the subject being in 
medio when he comes forward to claim it. Ifa posterior arrester, whether 
in virtue of his decree of furthcoming, or by decree in a multiplepoinding, 
obtain payment of the fund, or recover the proceeds of the subject 
arrested, there is no room for preferring the prior arrester.’ But although 
a posterior arrester has obtained decree of preference in a multiplepoind- 
ing, if it has not been extracted, a prior arrester may enter a claim and 
obtain a preference.® Until the fund attached, or if corporeal moveables 
the proceeds thereof, have been paid to the arrester, a prior arrester’s 


1 Bell’s Com. 1. 333. 
2 Baynes v. Graham, 1796, M. 2904. 


3 Cases on p. 137, note 4; Nairn v. 
Brown, 1724, M. 820. 


4 Lister v. Ramsay, infra ; Lindsay v. 
L. & N.-W. Ry. Co. 1860, 22 D. 598 (L. 
Deas); Nat. Bank v. M‘Queen, 1881, 18 
S.LR. 683; Bell’s Com. 2. 277, 279. 
If the arrestee has not raised a multiple- 


poinding, and both arresters have raised 
furthcomings, they may be conjoined 
and the preference determined without 
a multiplepoinding ; Bell’s Com. 2. 280. 

® Bank. 3. 1. 836; Kames’ Pr. of Eq. 
2. 181; Wightman v. Seton, 1697, M. 
815, is unsound. The prior arrester’s 
claim was against the arrestee. See 
Nairn v. Brown, supra. 

S Lister v. Ramsay, 1787, M. 824. 
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preference may be made available. It is the duty of the arrestee where 
more than one arrestment has been used in his hands to raise a multiple- 
poinding. If he neglect to do so, it will not protect him from a claim by 
a prior arrester that he has made payment to a posterior arrester who had 
obtained the first decree of furthcoming.? 

Lffect of Delay—tIn order to retain this preference the prior arrest- 
ment must be followed by furthcoming within a reasonable time, otherwise 
the first arrester will be held to have abandoned his diligence, at least in 
competition with those who have perfected theirs—as where the posterior 
arrester has obtained decree in his action of furthcoming.? What length 
of time between the arrestment and the furthcoming is sufficient to pre- 
sume abandonment is always a question of circumstances; but three years 
has been held not enough.* As this is now the prescriptive duration of 
arrestments it represents the extreme limits up to which they could 
receive effect ; and it is probable, in view of the greater expedition of 
modern legal process, that an arrester would be held in mora for much 
shorter delay.” In the case of arrestment on the dependence, mora, like 
prescription, can only begin to run when decree has been obtained. No 
matter how long the delay, if it be short of prescription, the arrestee will 
only be in safety to pay by raising a multiplepoinding that the question 
may be determined ; if he should pay without doing so he may be called 
upon to pay a second time.® 


II. CoMPETITION WITH VOLUNTARY CONVEYANCES OR ASSIGNATIONS.— 
In competition with a voluntary conveyance or assignation of the debt 
arrested, the criterion of preference is the date of the arrestment as com- 
pared with the date of the intimation of the assignation. If the arrest- 
ment is prior in date to the intimation of the assignation, although 
subsequent to the assignation itself, the arrestment is preferred; if 
posterior in date to the intimation, the assignation is preferred.’ When 
the arrestment and the intimation of the assignation are of the same date, 
they will, as in a competition between arrestments, be preferred according 
to the hours specified in the execution and intimation ; * and if no hours 


1 Stair, 4. 50. 26. 7 Stair, 3.1. 43, 44; Bank. 3. 1. 40; 
2 Nairn v. Brown, 1724, M. 820; Ersk. 3. 6. 19; Bell’s Com. 2. 69; 
Bank. 3. 1. 52. Nisbet v. Williamson, 1642, M. 2774; 
8 Stair, 3. 1. 46; 4. 35.6; Ersk. 3. Graham v. Campbell, 1724, M. 2776; 
6. 18. Wallace, Hamilton & Co. v. Campbell, 
4 Lister v. Ramsay, 1787, M. 824. 1821, 1S. 58 (N.E. 56), aff. 2 Sh. App. 
5 See Henderson v. Grant, 1896, 23 467. 
R. 659 (L. Kinnear). 8 Stair, supra ; Davidson v. Balcan- 


6 Nairn v. ‘rown, 1724, M. 820. qual, 1629, M. 2773. 
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are specified they will be ranked pari passu.' If only one specifies the 
hours it will be preferred. It is immaterial that the arrestment is on 
the dependence and that the assignation is intimated before decree? The 
observations already made as to a competition between arrestments, some 
of which are on the dependence of actions in which decree has not been 
obtained when the competition arises, are equally applicable to a com- 
petition between arrestment and assignation.’ 

As no effectual intimation of the assignation of a legacy can be made 
till the legacy has vested, an arrestment after the testator’s death in the 
hands of the executor is preferable to an assignation intimated to the 
executor prior to the death of the testator. Where an assignation is 
made to marriage-contract or other trustees, either of a specific fund or of 
all acquisita et acquirenda, intimation must be made to those who are or 
who become the debtors of the cedent, in order that arrestment by his 
creditors may be excluded.® Registration in the Books of Council and 
Session is not equivalent to intimation. Registration in the Register of 
Sasines is, if the subject assigned be a heritable right.’ 

A case of some peculiarity occurred where the assignee was preferred 
although no intimation had followed. The common debtor having been 
sequestrated, his trustee assigned to a third party, in security of an 
agreed-on composition, the whole bankrupt estate, which included a sum 
of money in bank in the bankrupt’s name. No intimation was made to 
the bank. The bankrupt was thereafter discharged on the composition- 
contract and thus reinvested in his estate. A creditor of the bankrupt in 
a debt contracted after his discharge arrested the sum in the hands of the 
bank, where it had remained in the bankrupt’s name for several years 
after his discharge. The assignee was preferred, on the ground that the 
discharge could not reinvest the bankrupt in estate which had been con- 
veyed away by his trustee, and that the trustee’s right being complete 
without intimation, the assignee was entitled to stand upon his completed 
title.® 

In competition with arrestment, questions of international law may 


1 Inglis v. Edward, 1630, M. 2773; 5 Bedwells & Yates v. Tod, 2nd Dee. 
Stair, Ersk. supra. 1819, F.C. 

2 Stair, supra; Hertz v. Itzig, 1865, 6 Tod@’s Trs. v. Wilson, 1869, 7 M. 
3M. 813; Cust v. Garbet & Co. 1775, 1100; Campbell's Trs. v. Whyte, 1884, 
M. 2795; contra, Adie v. Scrimgeour, 11 R. 1078; Graeme’s Tr. v. Grersberg, 
1687, M. 2775; Douglasv. Mason, 1796, 1888, 15 R. 691 (arrester barred personali 


M. 16213 (intimation not formal). exceptione). 
SAs viebs UGS yeas T Tod's Trs. v. Wilson, supra. 
4 Douglas v. Mitchell, 1638, M. 2774 ; 8 Adam vy. M‘Robbie, 1845, 7 D. 


supra, p. 138 ; Bank. 3.1. 40, isincorrect. 276. 
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arise as to the validity of the assignation or intimation or as to the 
necessity for intimation. Such questions are afterwards dealt with.! 

Assignation of Shares in Joint-Stock Company. Is Intimation sufficient 
to exclude Arrestment ?—By statute, notably in the case of joint-stock 
companies, special provision is sometimes made for the assignee’s right to 
shares in the company being only completed when the transfer has been 
lodged with the company for registration. Notwithstanding such pro- 
vision it has been held that intimation of a transfer, sufficient at common 
law, will exclude a subsequent arrestment by a creditor of the transferor 
In a later case Morrison v. Harrison*—a transfer which had not been 
followed by registration until the transferor had been sequestrated was 
challenged by the trustee on the ground that the shares vested in him at 
the date of sequestration, his act and warrant operating as an intimated 
assignation. The trustee’s claim was rejected on the ground that his 
right to the shares could only be completed in the mode appointed by 
the statute, z.e. by registration. “The transmission of shares in a com- 
pany is a thing sw generis, to be governed not by the rules which 
regulate the transmission of a unilateral debt, but by the necessity of the 
transferee asserting the position of a partner.” 4 

It is thought that this decision does not conflict with or weaken the 
authority of the former case. In the later case the competition was 
between two transferees of the shares, and the question therefore con- 
sidered was, what was necessary to complete the transfer; and it was 
properly held that there must be “a claim on the part of the transferee 
to exercise the rights of a partner” and “an agreement on his part to 
assume the liabilities of a partner,” ° that is the lodging of a transfer for 
registration. In the former case the competition did not arise between 
two transferees, nor had any of the parties lodged a transfer for registra- 
tion—indeed the arrester could make no claim to be registered as a 
transferee but could only claim to have the shares sold under his decree 
of furthcoming—and the question simply was whether intimation to the 
company was sufficient to exclude the arrester. If, as in Morrison v. 
Harrison, the purchaser of the shares in the furthcoming had been 
registered as transferee, it is clear that the prior intimation would have 
been ineffectual, but this it is thought was sufficient in competition with 
arrestment, an inchoate attachment. Lord Gifford was evidently point- 
ing to this when in the later case he said “ Intimation gives no right to 


1 “nternational Law,” chapter xxxix. 379; Weatherly vy. Turnbull, 1824, 3 
p. 748, infra. S. 92 (N.E. 61). 3 1876, 3 R. 406. 
2 Thomson v. Fullarton, 1842, 5 D. 4 L. Neaves, p. 410. 5 Thid. 
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the assignee to assume the position of a partner, though it may be 
effectual for certain purposes as an inchoate right.” 

Assignation need not be formal.—it is not necessary that the assigna- 
tion should be contained in a formal writ. If a debtor has by written 
mandate or authority authorised his creditor to receive payment of certain 
sums due to him and the order has been intimated to the holder, the 
mandate is in fact an assignation constituting the creditor a procurator 
in rem suam, and is irrevocable—“ being a mandate for the mandatory’s 
behoof it is the earliest and simplest form of assignation known to the 
law under the name of a procuratory 7m rem suam.” The creditor will be 
preferred to an arrester subsequent to the intimation.? Where a sub- 
contractor who refused to part with articles made by him, got a letter 
from the contractor to his employer authorising direct payment of the 
account due to the sub-contractor, which he delivered along with the 
articles to the employer, it was found that the sub-contractor’s claim for 
payment of his account was preferable to arrestments afterwards used by 
creditors of the contractor in the hands of the employer. The letter 
authorised the employer to retain the sum and grant the sub-contractor 
such satisfaction as they might arrange. The Court did not consider it a 
case of intimated assignation, but thought that the employer ceased to 
be debtor to the contractor and became debtor to the sub-contractor.’ 
Again, a person who had received an advance of money forwarded a 
policy of insurance on his life to his creditor, with a letter which stated 
that the policy was to remain deposited with him as further security 
until the debt was paid, and that when required he would grant a regular 
conveyance of the policy, but in the meantime the creditor should be 
entitled to receive the whole sums due; the Court was of opinion that 
the letter and the delivery of the policy were equivalent to an assigna- 
tion, but as it had not been intimated prior to an arrestment preferred 
the latter. On the other hand, where a creditor received from his debtor, 
who had been employed to execute certain work, a letter addressed to the 


1 Wyper v. Harveys, 1861, 23 D. 606 
(L. Pres. 618). 

2 Cases in following notes; Wyper v. 
Harveys, supra; M‘Knight & Oo. v. Howie, 
1891, 7 S.L. Rev. 324; Allan & Co. v. 
Brown and Lightbody, 1889, 6 S.L. Rey. 
278; Bell’s Pr. sec. 228. The principle 
is the same as that which entitles a factor 
or agent, who has incurred liabilities on 
the faith of a consignment to him, to sell 
the goods for his indemnification after 


the principal’s bankruptcy. Broughton 
v. Stewart, Primerose & Co. 17th Dee. 
1814 F.C.; Yates v. Hoppe, 1850, 9 O.B. 
541; M‘Hwen v. Woods, 1847, 11 Q.B. 
13; Gaussen vy. Morton, 1830, 10 B. and 
C. 731; Clerk v. Laurie, 1857; 2 H. 
and N. 199. 

3 Batllie v. Wilson, 1840, 2 D. 495. 

4 Strachan v. M‘Dougle, 1835, 13 8. 
954; see Scot. Provident Instn. v. Cohen 
& Co. 1888, 16 R. 112. 
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employer in the following terms: “Sir,—Pay the bearer the sum of £40 
sterling, and charge the same against my account of wright-work for 
your house,” and the employer signed it in token of acceptance, the 
letter was found not to be an assignation but a bill, and being invalid for 
want of a stamp a subsequent arrester was preferred! It is thought that 
the decision is unsound. The letter would seem to be an irrevocable 
mandate or assignation constituting the creditor a procurator in rem suam. 
In a later case a docquet on an account “Pay the above account to C.” 
was held to be a procuratory in rem swam in favour of 0.7 

If the transaction is in fact, although not in form, simply an assigna- 
tion of the subject arrested, the preference in competition will be deter- 
mined as in the case of an assignation. So an arrestment of a ship was 
preferred to a subsequent transfer, accomplished by taking the registration 
in favour of a party who had advanced money to the owner partly for the 
purpose of building the ship.’ 


DISTINCTION BETWEEN ASSIGNATION OF INCORPOREAL RIGHTS AND 
CoRPOREAL MoveaBLes. — INconporeaL Ricurs.— Where the subject 
arrested and assigned is a debt, it is clear, that, whether the assignation be 
granted prior or subsequent to the arrestment, if it has not been intimated 
before the arrestment is laid on, the latter will be preferred. It is not how- 
ever clear, where the assignation has been granted prior to the arrestment, 
on what principle arrestment, which is merely an inchoate diligence, is 
preferable. Erskine * gives as the reason the principle of litigiosity which 
prohibits voluntary alienations by the common debtor after the date of the 
arrestment, and says ‘‘as no assignation can be complete before intima- 
tion, intimation is accounted part of that voluntary deed.” This is not 
satisfactory. It would extend the principle of litigiosity in the case of 
arrestment further than in the case of inhibition, which does not prevent the 
completion by infeftment of a prior disposition.’ The true principle seems 
to be that arrestment, unlike inhibition, is at its date an inchoate attach- 
ment, so that the subsequent intimation to the arrestee can only affect the 
debt as it then exists in him, 7.e. burdened with the prohibition or attach- 
ment caused by the arrestment. The rule leads to strange results. An 
arrestment is preferable to a prior assignation not intimated till after the 


1 Tsles v. Gill, 1836, 14 S. 996. ° On the same principle sequestration 

2 Ritchie v. M‘Lachlan, 1870, 8 M. would cut down an assignation executed 
815. See p. 86, supra. prior to, but intimated within, the sixty 
pags days preceding the date of the sequestra- 

8 Mill v. Hoar, 18th Dec. 1812, F.C. tion, which is not the case. See Goudy, 


4 3.6. 19. p. 98. 
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execution of the arrestment ; sequestration of the common debtor within 
sixty days of the arrestment will cut down the arrestment, while it would 
have no effect on an assignation only completed by intimation within that 
period. The trustee, the arrester, and the assignee can each plead the 


maxim vinco vincentem, vinco te. 


CoRPOREAL MOoVEABLES. COMPETITION BETWEEN SELLER'S AND Pur- 
CHASER’S CREDITORS.—Where the subject arrested and assigned is cor- 
poreal moveables, i.e. “ goods,” the changes effected on the common law 
by statute have to be considered. It is assumed in the first place that 
the assignation is by way of sale.’ 

The Common Law.—At common law, where goods were sold but not 
delivered the seller remained undivested owner. As such he was entitled 
to retain them not only for the price, but for a separate debt due to him 
either by the first purchaser or any subsequent purchaser demanding 
delivery. Further, the goods were attachable by his creditors by poinding 
or arrestment as the case might be,? and passed to his trustee in bank- 
ruptcy.? But the personal right of the purchaser to the goods, the jus ad 
rem, could also be arrested by his creditors in the hands of the seller.‘ 
As the law was materially changed first by the Mercantile Law Amend- 
ment Act 1856,° and afterwards by the substituted provisions of the Sale 
of Goods Act 1893,° it is not now necessary to consider in detail the effect 
of the competitions which might have arisen. Under the common law 
an arresting creditor of the purchaser or a sub-purchaser could not be in 
a better position than the purchaser, and therefore such arrester or sub- 
purchaser could not defeat the seller’s right of retention. If a competi- 
tion arose between a poinding creditor of the seller and an arresting 
creditor of the purchaser, the preference would be determined by the rules 
of priority applicable to such diligences.’ 


1 At common law the purchaser ac- 
quired on the completion of the contract 
of sale a jus ad rem: “the transference 
of this jus crediti the law calls an assig- 
nation whatever form it may assume” ; 
Wyper v. Harveys, 1861, 23 D. 606. 


2 According as the possession is with 
the seller or a third party. 


3 Anderson vy. Buchanun, 1848, 11 D. 
270; Mathison v. Alison, 1854, 17 D. 
274; M‘Arthur v. Brown, 1858, 20 D. 
1232; Wyper v. Harveys, supra; Anderson 
v. M‘Call, 1866, 4 M. 765; M‘Bain v. 


Wallace & Vo. 1881, 8 R. 360, (HL) 
106 (L. Blackburn, 111). 

4 Wyper v. Harveys, supra, p.611. Al- 
though the goods sold were in the posses- 
sion of a third party the arrestment would 
be in the hands of the seller as it is his 
obligation to account which was attached. 

® LO-&.20 Vick e160, 

5 56 & 57 Vict. c 71. These Acts 
only apply where the transference is in 
form and fact a sale and therefore the 
diligence in any other mode of transfer- 
ence is regulated by the common law. 

" Infra, p. 159. 
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Lffect of Mercantile Law Amendment Act 1856.—The changes effected 
by the Mercantile Law Amendment Act in this connection were: (1) to 
exclude the diligence of the seller’s creditors and the title of the trustee 
in his sequestration ; the goods, or rather the right to the goods, being 
attachable solely by the purchaser’s creditors or his trustee in bankruptcy ; 
and (2) to take from the seller his common law right of retention for a 
general balance due by the first purchaser, but this only in question with a 
sub-purchaser. The seller was thus put in a worse position than ordinary 
creditors of the original purchaser. ‘They could arrest in the seller’s hands 
while the seller could not,—arrestment being a diligence in personam 
which could only be used in the hands of a third party. While therefore 
the seller’s right of retention was still effectual in competition with an 
arresting creditor of the purchaser, the seller had no means of obtaining 
security for his general balance in competition with a sub-purchaser. To 
meet this case it was provided, that the seller of goods might attach them 
while in his own hands or possession, by arrestment or poinding, prior to 
intimation of a sub-sale being made to him, and that such diligence should 
have the same effect as if used by a third party.’ Such arrestment, by 
the seller of goods not delivered, in his own hands, secured a general 
balance due by the purchaser in preference to a sub-purchaser who had 
not intimated the sub-sale till after the arrestment.’ 

As the Act did not supersede the common law of sale, but merely 
applied new rules to certain particular circumstances, many difficult 
questions arose under it. Most of these, since the passing of the Sale of 
Goods Act 1893, are of little interest. It may however be well to notice 
what was, and what was not, held to be a sale, as the new Act does not 
definitely settle this. In order that the Mercantile Law Amendment Act 
should apply, there required to be in the words of Lord President Inglis “a 
present sale where there is a right ad rem specificam and where a certain 
price has been paid and immediate delivery may be required,” leaving 
only a bare custody of the goods in the seller. Where not merely the 
custody, but the beneficial use and enjoyment of the article sold, remained 
with the seller, or where the seller had such possession as was quite incon- 
sistent with the purchaser having even the jus ad rem by virtue of his 
personal contract of sale, then there was only the form, not the substance 
of a sale; the Act did not apply, and the goods could be attached by the 

1 Sec, 3. The statement that a attach the jus incorporale to delivery of 
poinding by the seller in his own hands _ the goods. 
has the same effect as a poinding by a 2 Wyper v. Harveys, 1861, 23 D. 606 ; 


third party is meaningless. Poinding is Browned Co.v. Ainslied: 00.1893, 21R.173. 
an incompetent diligence by any one to 8 M‘Meekin vy. Ross, 1876, 4 R. 154. 
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diligence of the seller’s creditors.| But it did not exclude the operation 
of the Act that the intention of the parties was to create a security for 
advances, if this intention was carried into effect by means of a real sale. 
The motive and object of the parties could not affect the question if a sale 
was really carried through.? Although there was a stipulation by the 
seller for a right of pre-emption,’ or a collateral agreement for a share of 
the excess over the price paid which the property might realise on a re- 
sale,‘ yet if these were only ancillary to a true sale, the Act was satisfied. 

Effect of the Sale of Goods Act 1893.-—The provisions of the Mercantile 
Law Amendment Act, so far as connected with this subject, are now Te- 
pealed and superseded by the Sale of Goods Act 1893. By that Act it is 
provided, subject to certain specified presumptions, that the property in an 
unconditional sale passes when the parties to the contract intend it to pass, 
as shown by the terms of the contract, conduct of parties, and circum- 
stances of the case, but under the qualification that in the case of a sale 
of unascertained goods the property cannot pass until they are ascertained. 
In the ordinary case the property will pass when the contract is complete.? 
Notwithstanding that the property has passed, the “ unpaid seller” has, in 
the cases set forth in the Act,° which include almost every case except 
sales on credit, a right of lien over the goods for the price so long as he has 
possession, even though merely as custodier for the purchaser. Where the 
property has not passed the “unpaid seller” has “in addition to his other 
remedies” a similar right of lien.’ It is also provided that the seller may 
in Scotland attach the goods while in his own hands or possession by 
arrestment or poinding, which have the same effect as arrestment or 
poinding by a third party.’ 

The effect of these provisions is, that where the property has passed, 
the purchaser’s creditors can alone attach the goods, while the seller has a 
preferable right by way of lien for the price, and can also arrest or poind 
for a separate debt like an ordinary creditor. 

If the purchaser has resold the goods so as to pass the property, the 
original seller, although the sub-sale has not been intimated to him, 
cannot, any more than any other creditor of the purchaser, arrest or poind 


1 Sim v. Grant, 1862, 24 D. 1033; 2 M‘Bain v. Wallace & Co., Liddell’s 
Edmond v. Mowat, 1868, 7 M. 59; see Tr. v. Warr & Oo., supra. 
Obs. in Orr’s Tr. v. Tullis, 1870, 8 M. 3 Allan & Oo2s Tr. v. Gunn & Oo. 
936; M‘Bain v. Wallace & Oo. 1881, 8 1883, 10 R. 997. 
R. 360, (H.L.) 106 (L. Blackburn, 113) ; 4 MBain v. Wallace & Oo. supra. 
Robertsons v. M‘Intyre, 1882, 9 R. 772; 5 Secs. 16-18. 
Pattison’s Tr. v. Liston, 1893, 20 R. 5 See. 41. 
806 ; Liddell’s Tr. v. Warr & Co. 1893, 7 Sec. 39. 


20 R. 989. 8 Sec. 40. 
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—the goods are not the property of his debtor. On the other hand, if it 
is possible to effect a pledge by constructive delivery—intimation to the 
custodier, the original seller—the latter prior to such intimation may 
acquire a preference by arresting or poinding in his own hands It has 
been held in a cognate case, Lord Rutherfurd Clark dissenting, that the 
intimation may be made by the pledger himself.2 The decision may be 
questioned, and in every case such intimation should be made by the 
pledgee or one acting for him. As the law stood subsequent to the 
Mercantile Law Amendment Act 1856 it might be of importance to the 
original seller to arrest or poind after the sequestration of the first 
purchaser, and such diligence was competent.’ But there is now no case 
in which diligence used after the purchaser’s sequestration, or within sixty 
days prior thereto, can benefit the seller. Under the Sale of Goods Act, 
section 47, the seller’s right of lien is not affected by a sub-sale to which 
he has not assented, unless the document of title to the goods is bona fide 
transferred to the sub-purchaser. 

If the contract is one which does not pass the property, the effect of 
the Act, whether it was so intended or not,’ is that the seller, as 
undivested owner, has a right to retain for the price or for a separate 
debt without the use of any diligence. As the Mercantile Law Amend- 
ment Act is repealed and the provisions of the common law therefore 
restored, his right of retention even for a separate debt is effectual not 
only against arresting creditors but against a sub-purchaser. Further, 
the seller’s creditors or trustee in bankruptcy will be entitled to attach the 
goods and will compete with creditors of the purchaser arresting his 
jus ad rem? 

An important limitation of these rules is enacted by sect. 61 '(4), 
which declares that the provisions of the Act do not apply to “any 
transaction in the form of a contract of sale, which is intended to operate 
by way of mortgage, pledge, charge, or other security.” The words 
employed are almost identical with those used by Lord Watson in 
M Bain v. Wallace & Oo.,° and would seem intended to exclude from the 
Act the class of transactions in which a contract of sale is reduced by a 
collateral agreement to a mere security.’ Such was the view taken of 


1 Robertson and Baxter v. Inglis, 1897, 


24 R. 758; Browne & Co. v. Arnslie 


& Co. 1893, 21 RB. 173. 
2 Browne & Co. v. Ainslie & Co. supra. 
8 Wyper v. Harveys, 1861, 23 D. 606. 
4 Of. sect. 26, which is limited to 
England, 


5 See p. 146, supra. 

6 8 R. (H.L) 115, “although in form 
this might be a contract of sale it was in 
substance intended thereby to give a 
security only.” 


7 See p. 147, supra. 
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the scope of the section by the judges of the Second Division (Lord 
Young dissenting) in a recent case.’ If, as Lord Young thinks, the Act 
is intended to apply to such transactions, the property will pass with the 
completion of the contract ; if it is not, then the transaction will only be 
good if there has been delivery, actual or constructive, as required by the 
common law. If the transaction is effectual to pass the property, the 
goods will be attachable by the purchaser’s creditors, while the seller's 
creditors may arrest his reversionary interest in the hands of the 
purchaser. If the transaction has not this effect, the goods will be 
attachable by the seller’s creditors, while the creditors of the purchaser 
(or, more correctly, lender) may arrest in the hands of the seller as his 
debtor to the extent of the loan. 


SECURITIES OVER MOVEABLES. 
may be created in three modes :— 


Securities over corporeal moveables 


First, by an actual sale with merely an honourable understanding that 
the purchaser is to account with the seller, eg. to reconvey the goods on 
payment of the price and interest, or to account for any excess over price 
and interest which the goods may fetch on resale. This was held by the 
House of Lords to be the nature of the transaction in M Bain v. Wallace. 
It is thought that such a transaction is a sale to which the provisions of 
the Sale of Goods Act applies—the understanding between the parties in no 
way affecting their rights in the goods. In sucha case the rules applicable 
to ordinary sales of goods, as already stated, will apply ; and as the property 
has passed on the completion of the contract the security is then complete. 

Second, where there is also an ex facie absolute contract of sale, but 
along with it, and as part of the transaction, a binding legal obligation by 
back-letter or otherwise, reducing the contract to a mere “right in 
security.” In Lord Young’s opinion? this case also falls under the Sale 
of Goods Act and must be treated as an actual bona fide sale, passing the 
property and barring attachment by creditors of the seller—the back- 
letter conferring on him only a right of action, but in no way derogating 
from the right or title of the purchaser in the goods. If, however, as 
seems to be the case, such transactions are excluded by section 61 (4) of 
the Act, then, as the opening sections of the Mercantile Law Amendment 
Act are repealed, their validity will be determined by the common law.‘ 
In such cases therefore the security will only be completed by delivery 


1 Robertson v. Walker, 1896, 24 R. 3 Robertson v. Walker, supra. 


120. 4 Sale of Goods Act, 1893, sec. 61 
2 1881, 8 R. 360 (H.L,) 106. (2). 
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of the goods, either actual or constructive! and the subjects will be 
attachable both by the creditors of the disponer and disponee as above 
noticed.” 

Third, where moveables are ex facie assigned only in security. 
Whether the subjects are corporeal or incorporeal the rule of the common 
law here applies—that to perfect the assignee’s security the transaction 
must be completed as in the case of an absolute assignation—iv, if a jus 
meorporale is assigned, by intimation ; if corporeal moveables, by delivery, 
actual or constructive, to the creditor.* 

To what Kxtent is the Debtor's Reversion under an Assignation in Security 
attachable.—As has already been seen, where the Sale of Goods Act applies 
the property of the goods is either absolutely with the one party or the 
other, and there can be little. difficulty in deciding on the competency and 
effect of an arrestment. 
where the transaction is in the eye of the law not a sale, but an assigna- 


Where however the Act does not apply, ze. 


tion in security, very difficult questions may arise as to what is the extent 
of the assignee’s security, and what the debtor’s reversionary right which 
may be made available to his creditors. Such questions have usually 
arisen out of a claim by the assignee to retain the subject assigned in 
satisfaction of advances to the cedent subsequent to the assignation. In 
this matter a distinction must be made between an assignation expressly 
in security and one ex facie absolute ; and also between the assignation of 
a debt and one of corporeal moveables. 

Assignation of Jus Incorporale. (1) Ex facie absolute—-Where the 
security is created by an ex facie absolute assignation of a jus encorporale but 
qualified by a back-letter, the assignee will be preferred not only for his 
original advance but for all advances made prior to his being interpelled 
by creditors of the cedent ; but, after intimation of another assignation, or 
arrestment in the assignee’s hands, further advances by him to or on 
account of the cedent will not be covered by the security subject so as 
to be preferable to the intimator or arrester.* 

(2) Expressly in Secwrity.— Where the assignation is expressly in 


2 See p. 146 sup. 3 Sup. note 1. 


1 See Irvine v. Inglis, 1896, 3 S.L.T. 
4 Bank of Scotland v. Macdonnell, 


326. Of the various forms of construc- 


tive delivery which have been recognised 
as passing the property, the only one 
which, it is thought, would here apply, is 
that effected by intimation to an indepen- 
dent third party—the custodier of the 
goods—as in Hamilton v. Western Bank, 
1856, 19 D. 152. See Robertson v. 
Walker, supra (L.0.). 


1826, 4 S. 804 (N.E. 811) (assignation of 
debt); James, Wood and James v. Downie, 
1836, 158.12; Union Bank v. National 
Bank, 1885, 13 R. 380, rev. 14 R. (H.L.) 
1; National Bank y. Dickie’s Tr. 1895, 
22 R. 740 (L.O. 749; L. Kinnear, 756) ; 
Dougalls Crs. 11th June 1794, Bell’s 
Fol. Ca. p. 41. 
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security of certain specified debts, the rule is the same if the parties have 
after the original transaction agreed to extend the security to other 
advances. So a party, holding an intimated assignation bearing ex- 
pressly to be in security of certain specified debts, was entitled to 
apply the funds received under the assignation, not only to the debts 
mentioned but also to other advances made to or for behoof of the 
common debtor prior to an arrestment, and also to advances made 
by honouring drafts and orders of the common debtor prior to the arrest- 
ment, although the money applied to the latter was not received till after 
the arrestment. These latter sums, being paid in virtue of obligations 
contracted prior to the arrestment, were in the same position as those 
paid prior thereto.! It was proved by the oath of the common debtor, 
that it was matter of arrangement between the parties that the subsequent 
advances were made to him on the faith of the debt assigned, but it is 
evident from the opinions delivered in the House of Lords and Court of 
Session that the contract extending the security need not be of a very 
specific kind: “ Here is a fund put into the hands of a certain party, and 
the person whose funds are so put into his hands induces him to advance 
monies, which, whether the subject of any special contract or not, are 
obviously advanced upon the credit which he is furnished with by means 
of the assignation, which puts into the hands of the party paying, funds 
belonging to the party to whom the monies are advanced, and which funds 
are to be accountable for that advancement of money. It might as well 
be said that a banker to whom monies or securities are given, nothing 
special being said upon the subject, can have these securities taken out of 
his hands without paying him the balance found due upon the money 
transactions between the parties.” * Indeed it would rather appear as if 
the Court were of opinion that the assignee would have been entitled to a 
preference for his subsequent advances, although there had been no agree- 
ment between him and the cedent relative to these; apparently on the 
ground that he was entitled to receive payment, in virtue of his title, the 
assignation, of the whole debt, and was thereby in a position to apply 
what was available after the specified debts had been paid to other trans- 
actions. In the case cited, however, the assignee’s title was expressly 
limited to a security for certain advances, and it would seem necessary if 
the security is to be extended that this should be done by contract with 
the debtor. 

This view is borne out by the later case of The National Bank of Scot- 


1 Clyne v. Dunnet, 1833, 11 S. 791, aff. M‘L. & Rob. 28. 
2 L. Ch. Cottenhain, 44. 
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land v. Forbes. A. assigned to B. expressly in security of a specified debt 
a policy of insurance on his life, B. being bound to account to A. or his 
executors for any balance. A. subsequently granted a bond to B. for 
another debt, but the bond bore no reference to the former transaction or 
to the policy of insurance, and it was not alleged by B. that the second 
advance was made on the faith of the previous assignation. It was found 
in a competition with the trustee on the estate of A., which had been 
sequestrated after his death, that B.’s title to the policy was limited to a 
security for the debt specified in the assignation and that he had no right 
of retention thereof in security of the second debt. The Lord Ordinary 
(Neaves) said: “It is argued, however, that under an assignation of the 
kind here granted, the assignee is truly made the creditor in the whole 
debt or fund assigned. That although the purpose or cause of granting is 
limited, the assignation is total, and that the assignee having thus a right 
to uplift the whole fund, has a jus quacsitwm that it shall pass through his 
hands, and is thereby enabled to exercise over it a right of retention, 
which may be made available to cover his whole claims against the 
cedent, whatever these may be.” 

“Tt is true that the assignation is in one sense total. It is an assigna- 
tion not merely of a part of the fund, but of the entire fund, with a 
certain power of uplifting and discharging the whole. But the Lord 
Ordinary is of opinion that the express purpose and nature of the grant, 
as being in security of a special debt, with its accessories, confers truly 
only a limited right, which cannot be extended in the manner now 
attempted. In the eye of the law the assignation is a mere mandate or 
procuratory, which is indeed irrevocable, in so far as it is granted to the 
assignee in rem swam. But in so far as upon the face of the deed it is 
not granted im rem swam, it is nothing else than a gratuitous mandate, 
and it is thought that a gratuitous mandate does not divest the manda- 
tory or cedent, but leaves the radical and real right in the original party 
open to be attached by his creditors, as before, and open also to be de- 
feated by any recall of the mandate, express or implied, or by any emerg- 
ing circumstance that supersedes it. If this be a correct view, then Mr. 
Forbes, at the date of Mr. Laing’s death, had no absolute or indefeasible 
right, by the terms of his assignation, to uplift the contents of the policy 
beyond what was necessary for payment of the specified debt and its 
incidents.”2 The distinctions between Clyne v. Dunnet and the above 
case are dealt with by the Lord Ordinary. The principal of these seems 


1 1858, 21 D. 79; see also Hamilton v. Western Bank of Scotland, 1856, 19 
D. 152, 2 P. 82, 
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to be that in the former case the subsequent advances had actual 
reference to the assignation and took place on the faith of it. 

The law may therefore be stated thus: an assignation of an incorporeal 
right expressly in security of a specified debt may be extended by agree- 
ment as a security for subsequent advances, so as to exclude arrestment 
subsequent to the date of these advances until they are paid; but if no 
such agreement can be proved it will be available only as a security for 
the specified debt and the balance may be arrested in the assignee’s 
hands.! It will rest on the assignee to prove the new agreement.” It 
will be advisable that notice of the extension of the security should be 
given to the debtor in the debt assigned. If this is not done a question 
may arise whether the extension will be effectual in competition with 
creditors.® 

Assignation of Corporeal Moveables. (1) Ex facie absolute—Where the 
subject assigned is corporeal moveables, if the assignation is ea facie 
absolute though really in security, and delivery either actual or con- 
structive has followed,* the rule is the same as in jura incorporalia—the 
assignee has a preference for all advances made to, or obligations con- 
tracted for, the cedent prior to arrestment by his creditors.” Thus, a 
bank received by way of security for a specified advance, a delivery 
order for certain goods in a warehouse; it was intimated to the ware- 
house-keeper, who entered the goods in his books in name of the bank. 
It was found that the transaction was not a pledge, under which contract 
the bank could not have retained for subsequent advances, but was a 
transference of the property in the goods, entitling the bank to retain for 
all their advances in competition with other creditors. Lord Ivory 


1 Bell’s Pr. sec. 1367. Irvine v. Inglis, 1896, 3 S.L.T. 326; 


2 In England, on the other hand, the 
presumption seems to be that any further 
advance by the assignee is made on the 
credit of the assignation, and the ons 
thrown on the party challenging to rebut 
this (Smith on Property, 1. 477). Or it 
may be more correct to say that in Eng- 
land the assignee, whether for a general 
or a specified debt, has a lien for all ad- 
vances unless he has agreed that the sub- 
sequent advances shall not be secured. 
In re Haselfoot’s Estate, 1872, L.R. 13 
Eq. 327. 

3 National Bank vy. Forbes, 1858, 21 
D. 79 (L.0, 84); Clyne v. Dunnet, 1833, 
11S. 791, aff. M‘L. & Rob. 28. 

* Assuming that the provisions of the 
Sale of Goods Act, 1893, do not apply ; 


see p, 150, supra. 

5 Hamilton v. Western Bank of Scot- 
land, supra; Balleny v. Raeburn, 1808, M. 
App. “Compensation,” No. 5; National 
Bank v. Dickve’s Tr. 1895, 22 R. 740 (L.O. 
749); Robertson & Baxter v. Inglis, 1897, 
24 R. 758 (opinions there); see Rintoul 
& Oo. v. Bannatyne, 1862, 1 M. 1387, 
where in similar circumstances the trans- 
action was viewed as a pledge so that the 
pledgee could not retain for a separate 
debt. Although the conveyance is made 
to a. partner if it appear that the trans- 
action is really for behoof of the com- 
pany, all advances by the company are 
secured, James, Wood and James v. 
Downie, 1836, 15 S. 12. 

° Hamilton v. Western Bank, supra. 
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said :’ “In the present case the security is created by the delivery-note. 
It is absolute in its terms. It is intimated as an absolute transfer to the 
warehouse-keeper, and it is entered in the books as transferring the goods 
to the party ; and, in short, if it had been a sale out and out, there would 
have been no difference in the use made of this delivery-order. The 
formal title being thus absolute, the legal right follows by force of law. 
The property has passed on absolute title, but on the other side there 
is a personal obligation to reinstate. This precisely comes within the 
category of cases with which we are familiar. It is the same as a dis- 
position in security ex facie absolute, but with a back-bond apart; or an 
absolute intimated assignation of a bonded or other debt with back- 
titles.” It is thought that the contract would still have been held to 
amount to a transference of proprietary right and not a mere contract of 
pledge, although the goods had originally been in the hands of the cedent 
and been transferred by actual delivery to the assignee.? The parties may 
validly constitute a pledge, but this is not to be done by an out-and-out 


assignation followed by delivery.® 


Pek. 162. 

2 Lord Deas on p. 165 expresses a 
contrary opinion. 

3 The whole difficulty in the matter 
now dealt with seems to be caused by 
the opinions expressed in Hamilton v. 
Western Bank, 1856, 19 D. 152, that a 
valid pledge can only be constituted by 
actual delivery of the subject, and not 
by constructive delivery. This view led 
Lord Deas to the extraordinary result 
that if there had been actual delivery of 
the goods, the indorsees’ right would 
have been only that of pledgees. The 
writer has been unable to accept this 
view, which would amount to this, that, 
so long as the indorsees allowed the 
goods to remain in the hands of the 
custodier, they were proprietors, but the 
moment they took them into their own 
possession they were pledgees. How 
and why the right of property descends 
into the mere right of pledge is inex- 
plicable. It seemed to the writer also to 
follow from Hamilton's case—(1) that 
the indorsation (as opposed to the mere 
deposit, Bell’s Com. 2. 22-3) of a bill of 
lading ex facte unqualified vests in the 
indorsee the property, although there 
may be a written contract: showing that 
it was intended only by the parties as a 


If the indorsation of the delivery order 


pledge; and (2) that an assignation of 
corporeal moveables expressly in security, 
when followed by delivery, actual or 
constructive, renders the assignee owner, 
subject to a mere personal claim on the 
part of the cedent. These views are 
expressed in the text, as following from 
the decision in Hamilton, but it is 
thought that the doubt expressed by the 
editor of Bell’s Commentaries (2. 21; 1. 
214-5; sce also North-Western Bank v. 
Poynter, 1894, 21 R. 513, rev. 22 R. 
(H.L.) 1; Robertson & Baster v. Inglis, 
1897, 24 R. 758) as to the soundness of 
the opinions in that case against the con- 
stitution of a pledge by constructive 
delivery, is warranted. If therefore it 
can now be held that a pledge may be 
constituted by constructive delivery, 
Lord Deas’ view, that an ex facie absolute 
assignation of a delivery order but really 
in security, followed by actual delivery, 
constitutes merely a right of pledge, 
would be intelligible; and it would 
follow that an ex facie unqualified in- 
dorsation of a bill of lading would, as in 
England, confer a right of property or 
pledge according to the contract between 
the parties; and that an assignation 
expressly in security, followed by delivery 
actual or constructive, was merely a con- 
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has not been followed by intimation to the custodier of the goods, the 
security is incomplete and the goods are wholly liable to arrestment by 
any creditor of the owner.’ 

Transfer by Indorsation of Bill of Lading—The case of a transfer of 
goods by indorsation of a bill of lading deserves special consideration. 
Where the transfer is ex facie absolute but really in security of an 
advance, will the indorsee be entitled to retain the goods for further 
advances in preference to a creditor arresting after these advances were 
made, if there has been no agreement to extend the security to these 
advances? In other words, is an ex facie absolute indorsation of a bill of 
lading in the same position as an ex facie absolute indorsation of a 
delivery order followed by intimation to the custodier of the goods ? 

It has always been recognised that “the delivery of an indorsed bill of 
lading is in all cases equivalent to delivery of the cargo or goods to which 
it refers, but the right conferred by such delivery depends upon the con- 
tract under which it is delivered. Accordingly, if one buys a cargo 
afloat, the indorsation and delivery of the bill of lading is equivalent to 
delivery of the goods sold, and passes the property therein to the buyer. 
If the contract, however, be pledge, not sale, then the delivery of the 
indorsed bill of lading completes the contract just as if the goods them- 
selves had been deposited with the pledgee, but gives the pledgee no 
greater or higher right to the goods than delivery of the subject of pledge 


tract of pledge—see Natronal Bank v. 
Dickies Tr. 1895, 22 R. 740 (L. M‘Laren, 
753). This would, of course, have the 
effect of assimilating an assignation in 
security of corporeal moveables to a 
pledge (as to this see Robertson & 
Baxter v. Inglis, 1897, 24 R. 758), two 
rights which are recognised in England 
as quite distinct; but then the English 
law seems to permit of qualifications 
being imported into the assignation or 
indorsation of a document of title from 
separate writings so as to give effect to 
the real intention of the parties. There 
seems no alternative but to hold that all 
assignations in security of corporeal move- 
ables, whether ex facie absolute or ex- 
pressly in security, when followed by 
delivery, actual or constructive, either 
transfer the proprietary right, or are 
merely contracts of pledge. It seems 
matter of regret that the latter view has 
not been adopted and the real contract 
between the parties given effect to, dis- 


carding the analogy of ex facve absolute 
conveyances of heritage and incorporeal 
rights, and leaving it to the parties to 
extend the security by subsequent agree- 
ment. This seems to have been the 
state of law contemplated for both coun- 
tries by the framers of the Sale of Goods 
Act 1893—+see sec. 61 (4). In Rintoul 
d& Co. v. Bannatyne, 1862, 1 M. 1387, 
the facts of which were the same as 
Hamulton’s, the transaction was regarded 
merely as a pledge; and in Mackinnon 
v. Max Nanson & Co. 1868, 6 M. 974, 
although the sale note was absolute in its 
terms, the Court, in view of the qualified 
acknowledgment of the transfer given by 
the custodier, found that there was no 
transference of proprietary right. These 
decisions show that the real contract be- 
tween the parties was considered. 

1 Robertson & Baxter v. Inglis, 1897, 
24 R. 758; Irvine v. Inglis, 1896, 3 S. 
L. T. 326; see p. 150, supra. 
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to the pledgee gives him.” But is it necessary that the real nature of 
the contract, be it pledge or assignation in security, should appear ex facie 
of the bill of lading? On the authority of Hamilton v. The Western Bank 
this would seem necessary, otherwise the holder of the bill of lading is 
ex face of the title proprietor of the goods, entitled to demand delivery 
thereof, and as owner, entitled to retain for all advances.2 In such a case 
there seems no difference between the indorsation of a bill of lading and 
The contract between the 


parties may be made one of pledge or of assignation in security, but this 


of a delivery order followed by intimation.* 


must be done in the proper manner. “It is by force of law, and not by 
The 


formal title being thus absolute, the legal right follows by force of law. 


the intention of parties, that the ultimate right of parties arises. . . . 


The property has passed on absolute title, but on the other side there is a 
In North-Western Bank, Ltd. v. 
Poynter the indorsations of the bills of lading were unqualified, the 


personal obligation to reinstate.” 4 


contract of pledge being contained in separate writings, and the opinions 
in that case seem adverse to the view here expressed; but the question 
as to the goods being a security for subsequent advances did not arise.® 
(2) Expressly in Security. — Another question remains, and this 
cannot be said to be satisfactorily settled: What is the effect of an 
assignation, bearing expressly to be in security, of corporeal moveables (1) 
followed by actual delivery, or (2) if the goods be in the hands of a third 
party, followed by constructive delivery ? Lord Deas is of opinion that in 
the first case the contract is really one of pledge, and therefore the pledgee 
would not be entitled to retain against an arrester except to the extent of 
the original advance; in the second case, he holds that there is no valid 
security—the contract being also one of pledge is incomplete, as there is no 
actual possession. Lord Ivory on the other hand seems to recognise a 
right different from that of ownership or pledge, and to hold that in the 
case of moveables in the hands of a third party, an assignation in security 
though not followed by actual possession would be effectual.” The 


indorsation. The indorsee’s right may 


1 N. W. Bank, Ld. v. Poynter, 1894, 
21 R.513 (L. Trayner, 524), rev. 22 R. 
(H.L.) 1; Bell’s Com. 1. 212; 1. 234; 
2.12; 2. 14. 

2 See L. Ivory in Hamilton v. Western 
Bank, 1856, 19 D. 152, 162 (L. Deas 
contra, p. 165); Bell’s Com. 2. 22-3. In 
England it is clearly settled that although 
the indorsation of the bill of lading is 
unqualified, the indorsee’s right depends 
entirely on the contract. It is the con- 
tract that passes the ‘ property,” not the 


be either that of owner, mortgagee, 
or pledgee; Sewell v. Burdick, 1884, 
LR. 10 App. Ca. 74; Bell’s Com. 1. 214 
note. 

3° Mackinnon vy. Maz Nanson & Co. 
1868, 6 M. 974 (L. Pres. 976). 

4 L. Ivory, supra. 

5 The view expressed in the text rests 
on Hamilton v. Western Bank—as to 
which see p. 155, supra, note 3. 

8 Hamilton v. Western Bank, supra. 
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difficulty here is, that in creating a security over corporeal moveables 
there sees no via media between a transfer of the property and a pledge. 
If then the property is transferred, the right to retain for separate debts 
arises. Although there has been actual delivery the same difficulty is 
present—is it a transference of proprietary right or a pledge? In 
England an assignation in security or mortgage of corporeal moveables is 
recognised as distinct from a pledge. To complete the mortgage 
possession is not necessary, in pledge it is; while the former passes the 
property and the latter does not.' The mortgagee would thus seem 
entitled to retain for a separate debt. It is thought that if in Scotland 
an assignation in security is effectual it can only be by reason of such 
delivery as constitutes the assignee owner of the goods. The parties may 
agree to pledge the goods, but if they are assigned, no qualification seems 
to be placed on the right of the assignee by the assignation expressly 
bearing to be in security of a specified debt. He would be entitled to 
retain for all advances, and the goods would be attachable by his creditors 
and pass to his trustee in bankruptcy. Or it may be that the property 
would be held to pass to the assignee so as to be attachable by his 
creditors and to be carried by his sequestration, while the assignee would 
himself be personally barred by the terms of the assignation from retain- 
ing the subject for other advances.” 

The transfer of a delivery order ex facie qualified so as to leave the 
goods at the disposal of the indorser is invalid to create a security, 
whether by transfer of proprietary right or by pledge. Where the 
delivery order was ex facie absolute, but the custodiers in intimating to 
the creditors that they held the goods at their disposal, added, in pur- 
suance of the arrangement between the parties “that the lender is to be 
entitled to add to or remove the goods from time to time,” the security 
was ineffectual. A right in one party to remove the goods was incon- 
sistent with a right of property or pledge in another.’ 


III. CoMPETITION wiTH CROWN ARRESTMENT.—In competition with 
an arrestment used for a Crown debt, the date of the decree of furth- 
coming on the ordinary arrestment as compared with the date of 
execution of the Crown arrestment regulates the preference? By the 
Exchequer Act 1856, sec. 30, arrestments at the instance of the Crown 

1 Williams on “Personal Property,” LR. 18 Q.B.D. pp. 232-5; Sewell v. 
pp. 53, 86-88; Smith on “Property,” Burdick, 1884, L.R. 10 App. Ca. 74. 
1.476; Robbins on “ Mortgages,” p. 7, 2 See Bell’s Pr. sec. 1367. 


1459. As to distinction between mort- 3 Mackinnon vy. Maz Nanson & Oo. 
gage and pledge, see In re Morritt, 1886, 1868,6M.974. * Bell’s Com. 2. 69 
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are in a specially favoured position, as such arrestment transfers to the 
Crown, preferably to all other creditors of the Crown-debtor, all right to 
the fund competent to him, so far as necessary to satisfy the Crown debt. 
A prior arrestment, therefore, by a subject, not followed by a furthcoming 
prior to an arrestment at the instance of the Crown, will be postponed 
to the latter.’ 


IV. In CoMPETITION wiTH A PornpinG.?— In competition with a 
poinding creditor the criterion of preference is the date of the decree of 
furthcoming as compared with the date of the completion of the poind- 
ing ; “for arrestment being but an imperfect diligence, leaves the right of 
the subject still in the debtor, and so cannot hinder a creditor from using 
a more perfect kind of diligence, which may have the effect of carrying 
the property of the goods directly to himself.”? The poinding is com- 
plete when the report of the sale is lodged with the clerk of Court. But 
as the sale of the poinded goods or their delivery to the poinding creditor 
has divested the debtor, it is evident that an effectual decree of furth- 
coming cannot be pronounced after the sale or delivery. The practical 
result is that the preference of an arrester depends on his obtaining 
decree of furthcoming before the goods have been sold by or delivered to 
But the common debtor is not entitled after arrestment 
The 
statement of Erskine above quoted must be taken with the qualification 


the poinder. 
has been used to aid another creditor in executing a poinding.® 


elsewhere noticed by him ® that arrestment cannot be excluded by posterior 
voluntary acts of the debtor. Thus, where the creditor at the date of 
arrestment had no decree or other ground of diligence on which poinding 
could have followed and the debtor granted a bill at one day’s date, a 
poinding in virtue thereof was ineffectual to exclude the arrestment.’ 
Where in the furthcoming the Lord Ordinary had granted a warrant to 
sell the arrested goods, this was held equivalent to a decree of furth- 


coming, and a good adjudication to the arresting creditor, who was there- 


1 See Borthwick v. L. Advocate, 1862, 
1M. 94; Faichney v. Arnot, 1824, 3 
S. 413 (N.E. 290); Robertson v. Jardine, 
1802, M. 7891, 13 F.C. 108. 


1635, M. 2758; Lesly v. Nune, 1636, 
M. 2759; Sorrester, 1679, M. 2760; 
Corrie v. Muirhead, 1736, M. 2760; 
Ferguson vy. Bothwell, 1882, 9 R. 687. 


2 Ags in most cases the debtor will be 
notour bankrupt, see infra, p. 180. 

SNe Ba Gy OM Shean Shah leis 
More’s Notes, 390; Mack, 2. 321; Bank, 
3. 1. 54; Bell’s Com. 2.69; Wright v. 
Thomson, 1611, M. 2757; Hunter v. 
Dick, 1684, M. 2757; Dick v. Spence, 


* See chapter xvi. p. 364, infra, “Poind- 
ing—completion of,” where the question 
is fully considered. 

5 M‘Donald v. Hancock, 1841, 3 D. 
1128. 

OSes O: elle 

* M‘Donald vy. Hancock, supra. 
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fore preferred to a subsequent poinder.' The competition between an 
arrester and a poinder may be determined in the furthcoming or in the 
poinding, and in one case was tried in a suspension and interdict of the 
poinding raised by the arrester.” 


V. CoMPETITION WITH AN Executor-CrepiTor.—In competition with 
an executor-creditor of the common debtor, who has died after an arrest- 
ment has been used, the preference is determined by the date of the 
decree of furthcoming compared with the date of the confirmation. A 
prior arrestment not followed by a decree of furthcoming will be cut 
down by an executor-creditor subsequently obtaining confirmation to the 
arrested fund.? Confirmation as executor-creditor is a complete diligence 
and transfers the fund to the creditor. The value of the estate as given 
up by the executor-creditor is the measure of his right therein and the 
balance may be carried off by a decree of furthcoming.* The arrested 
fund must be specially confirmed to prior to the decree of furthcoming, 
and where it was brought in by an eik after the decree the arrester was 
preferred.” It has been held that the arrester’s preference is not secured 
although he had obtained a decree of preference, which had become final 
prior to the confirmation of the executor-creditor, in a multiplepoinding 
of which the deceased’s estate formed the fund im medio and in which 
the party subsequently confirming was his competitor.® It is thought 
that the decision is unsound. The authorities, showing that a decree of 
furthcoming may be obtained, notwithstanding the death of the common 
debtor after the arrestment has been used, were not cited to the Court ;? 
and it does not now appear to be doubtful that decree of preference in 
favour of an arrester in an action of multiplepoinding, is, as between 
appearing claimants, equivalent to a decree of furthcoming.® 

While it is quite settled that an executor-creditor will be preferred to 
an arrester if confirmation has been obtained prior to the decree of furth- 
coming, this result may lead to strange complications. The first arrest- 
ment is preferable to the second, although the latter obtain the first 


1 Stevenson v. Grant, 1767, M. 2762; ruling Riddell v. Maxwell, 1681, M. 783 ; 
Muirhead y. Corrie, 1735, M. 687 (order Hume v. Hay, 1688, M. 2790; Crawford 
by Court on arrestee to produce goods  v. Simson, 1732, M. 2791; Ersk. 3. 6. 
held to have same effect); Exsk. 3.6.17. 11; Bank, 3. 1. 49. 

2 Infra, pp. 354 and 361. 4 Smith’s Trs. v. Grant, 1862, 24 D. 

3 Carmichael vy. Mosman, 1742, M. 1142. 

2791; Lesly v. Bain, 1666, M. 781; 5 Russell v. L. Ballincrief, 1688, M 
Wilson v. Fleming, 1823, 2 8. 430,(N.E. 2791. 

383); Duke of Atholl v. Anderson, 1831, 6 Duke of Atholl v. Anderson, supra. 
10 S. 49; Muirhead v. Muirhead’s Crs. 7 See p. 134, supra. 

1623, M. 2789 ; Bell’s Com. 2. 69, Over- 8 See p. 140, supra. 
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furthcoming; a subsequent executor-creditor is preferable to the first 
arrestment, but not to the second. In a multiple-poinding who would 
prevail? It is thought the first arrester. The decree of furthcoming 
obtained by the second arrester divested the common debtor and there 
was no debt to which an executor-creditor could confirm. But in com- 
petition with the first arrester the decree of furthcoming must yield. 
If, instead of a second arrestment, there is an assignation prior or sub- 
sequent to, but only intimated after, the first arrestment, the same 
difficulty appears. 


VI. CoMPETITION wiTH AN ADJUDICATION.—In competition with an 
adjudication, where both arrestment and adjudication are competent,! it 
has never been settled what determines the preference. Bankton says it 
is determined by the priority of the execution of the arrestment or the 
summons of adjudication, provided that the user of the later diligence does 
not obtain decree owing to the other’s delay. Professor Bell is of opinion 
on the analogy of confirmation as executor - creditor, that unless the 
decree of furthcoming is prior to the decree of adjudication the arrest- 
ment will be postponed.? It is thought that this is correct.‘ 

A competition between these two diligences generally arises as to the 
rents or interests of the subjects adjudged. It is assumed in what follows 
that the competition arises with an adjudger of the fee of feudal sub- 
A competition with an adjudication of a liferent will be afterwards 
A distinction must be made between rents which are 


jects. 
dealt with. 
bygone, current, and future. 

1, Adjudication does not carry rents or interests which are bygone 
when the decree is pronounced. An arrester therefore whether prior or 
subsequent to decree will be preferred to these, even although the adjudger 
was infeft before the decree of furthcoming.° 

2. With regard to rents or interests current when decree of adjudication 
is pronounced two cases are to be distinguished. (1) Where sasine does 
not follow on the decree of adjudication before the term of payment 


1 Bg. a heritable bond not followed 
by infeftment, Stuart v. Stuart, 1705, 
M. 140, 2767. 


2 3. 1. 56. 


3 Bell’s Com. 2. 69; Syme v. Dalzell, 
1724, M. 2769. In Stuart, supra, an 
adjudication was preferred to an arrest- 
ment where the citation was prior to the 
execution of the arrestment and the 


decree prior to the decree of furthcom- 
ing. 

4 Litster v. Aitoun, infra, seems against 
this view. 

5 Harper v. Cockburn and Johnston, 
1633, M. 139; M‘Ghie v. Livingston, 
1627, M. 136; Gelly v. Crs. of Moni- 
musk, 1715, M. 2890; Broughton v. 
Fraser, 1832, 10 8. 418; Ersk. 2. 12. 8; 
Bell’s Com. 1. 794. 
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has come, an arrester prior to the date of the decree will be preferred 
for the current rents, while an arrester subsequent thereto will not.’ The 
decree of adjudication has the effect of a legal assignation, not requiring 
intimation, and the competition is the same as between an arrestment 
and an assignation. Both creditors have personal rights, yura ad rem, and 
the first in date prevails. (2) Where the adjudication has been followed 
by sasine before the term of payment, the rents current when decree 
was pronounced will be carried by the adjudication in preference to an 
The effect of 
the infeftment was to vest the adjudger with a real right in the subject 


arrestment prior,” and a fortiori subsequent, to the decree. 


with all its pertinents and accessories, so that in the furthcoming the 
arrestee would have been due nothing to the common debtor. An assigna- 
tion to the rents though followed by intimation or possession would be 
in no better position than an arrestment. The right of an adjudger infeft, 
or heritable creditor infeft, to the current rents can only be excluded by 
a prior infeftment.’ 

3. In the case of future rents, that is rents neither due nor current 
at the date of the decree of adjudication, the right to these is carried 
absolutely to the adjudger by his decree. No arrestment can compete 
Although he delay for 
nine years his decree is effectual to exclude an arrestment—a decree of 


with him.’ It is immaterial that he is uninfeft.® 


apprising is complete diligence as to maills and duties and “ being a judicial 
assignation required no intimation.” ’ 

Where the competition arose with an adjudger of a liferent the same 
rules applied in the case of bygone and future rents—the arrestee being 
preferred to the former, the adjudger to the latter. 


appeared in the case of current rents. 


But a distinction 
A right of liferent although herit- 
able was transmissible not by assignation and infeftment, but by assigna- 


tion followed by intimation.* An adjudger on the same principle derived 


An arrestment therefore guoad current rents 
would in every case be preferred to a subsequent decree of adjudication 


1 Litster v. Attown, 1667, M. 2765; 
Gelly, supra ; Crichton vy. Anderson, 1684, 
M79% Bank 35 1. 55> Bellss@oms It 
795. 


no aid from his infeftment. 


° L. Sustice-Clerk v. Fairholm, 1671, 
M. 2766; Tenants of Dryup, supra ; 
Bank. 3. 1. 55. 


2 Huntly v. Hume, 1628, M. 2764; 
Cumming v. Cumming, 1628, M. 2764 ; 
Bank. zbhed.; Bells Com. 1. 794. Bell 
speaks of rents in arrear being carried 
but he must mean current. 

3 Tenants of Dryup v. Sheriff of Forest, 
1627, M. 2763. 

+ Huntly v. Hume, supra, 


6 L. Justice-Clerk, supra, overruling 
Saltcoats v. Brown, 1623, M. 2763. 

7 L. J-Clerk v. Fairholm, and Tenants 
of Dryup, supra, overruling L. Salt- 
coats v. Brown, supra ; Stair, 3. 2. 21. 

8 Stair, 3. 2.6; Ersk. 2. 9. 41; Bell’s 
Com. 1.792; Flowerdew v. Buchan, 1835, 
LSySaGil5, 
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and postponed to a prior one. But now that infeftment is necessary for 
the transmission of a liferent,) the rule in competition is identical with 
that already stated as applicable to feudal subjects. 


VII. ComMPETITION WITH A POINDING OF THE GROUND.2—The security of 
a heritable creditor over the moveables depends on his infeftment, but he 
must exercise his right by the execution of a summons of poinding the 
ground while the goods are there. Where the infeftment is prior to the 
arrestment, the preference will therefore be determined by the date of 
the removal of the goods by the arrester under his decree of furthcoming 
as compared with the date of service of the summons of poinding the 
ground.? Where the infeftment is posterior to the arrestment, the com- 


petition is the same as between an arrestér and a personal poinder.’ 


VIII. ComMPETITION WITH A HERITABLE CREDITOR AS TO RENTS.—In 
competition with a heritable creditor claiming the rents of the security 
subjects, the preference is regulated by the date of his infeftment as com- 
pared with the decree of furthcoming.? 
when the heritable creditor comes forward to claim them. 


But the rents must be in medio 
If they have 
been paid, or uplifted by an arrester under a decree of furthcoming, before 
any steps are taken by the creditor, he has lost his right to them and 
cannot reclaim them. This proceeds on the ground that the creditor’s 
right is not that of full proprietor of the rents, so that any one uplifting 
the rents is taking what belongs to the creditor, but that he is merely an 
encumbrancer who requires to take steps for the enforcement or at least 
the intimation of his rights. These steps are generally by a process of 
maills and duties, but this is not necessary. A claim in a multiple-poind- 
ing is sufficient.” And as intimation to the tenants individually of the 
assignation of rents in the bond is sufficient to interpel them from paying 
to the debtor, this is also sufficient to preserve the creditor’s preference 


1 Conveyancing Act, 1874, sec. 30. 8 Infra, “ Poinding of the Ground 


2 Such a competition might arise be- 
tween a personal creditor of the landlord 
arresting his goods in the tenant’s posses- 
sion and a poinder of the ground attach- 
ing the same goods; or between a personal 
ereditor of the landlord arresting the rents 
in the tenant’s hands and a heritable 
creditor poinding the tenant’s moveables. 
But in the latter case the heritable 
creditor may raise maills and duties :—as 
to the competition then, see infra. 


—Competition,” chapter xxiv. pp. 505-6. 

4 Infra, chapter xvi. ‘“ Poinding— 
Competition,” p. 364 and supra, p. 159. 

5 See “Maillsand Duties,” pp. 514,524. 

8 Budge v. Brown’s Tr. 1872, 10 M. 
958; Lady Kelhead vy. Wallace, 1748, 
M. 2785; Webster v. Donaldson, 1780, 
M. 2902; Bell’s Com. 1. 793; Wylve v. 
Herttable Sec. Invest. Assoc. 1871, 10 M. 
253; Hawkins v. Taylor, 1800, M. App. 
“Competition,” No. 1, 
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in competition with an arrester.’ But citation on a summons of poinding 
the ground proceeding on a bond and disposition in security is not equiva- 
lent to intimation of the assignation of rents in the bond, so as to interpel 
the tenants ;? unless the summons contains a particular reference to the 
assignation of rents in the bond. 

If, therefore, the infeftment of the heritable creditor is prior to an 
arrestment, the heritable creditor will be preferred if he has raised an 
action of maills and duties, or intimated his claim, at any time before the 
arrester has uplifted the rents under a decree of furthcoming.* But, if the 
arrestment is prior to the infeftment guid juris? If the rents have been 
arrested currente termino, and the heritable creditor has taken infeftment 
before the term of payment and intimated his claim before the rents have 
been uplifted, he will be preferred.° It has been so held in the case of 
adjudgers, infeft after the date of arrestment but before the term of pay- 
ment of the rents,° and it has been said “that a heritable creditor infeft 
and in possession under a maills and duties is in the same position as an 
adjudging creditor.”’ But if infeftment is not taken till after the term 
of payment the arrester will be preferred.® Reference may be made to 
what has been already said as to an adjudger’s right to the rents in com- 
petition with an arrester.® But between an adjudger and a heritable creditor 
there seems this difference. 
at the date of his decree. On the other hand a heritable creditor under 
the ordinary form of bond and disposition in security has an assignation 
to the rents from the time at which interest in the bond commences to 


An adjudger has no right to rents bygone 


run. He would therefore seem entitled, after having intimated his claim 
as already stated, to the rents from the time mentioned in the bond, so 
far as unpaid, or unattached by diligence, prior to his intimation, although 
the terms of payment were bygone. 

Where a heritable creditor on an entailed estate draws payment of 
part of the principal sum due to him out of the rents, which have been 


arrested by personal creditors, he must to that extent assign his security 


1 Hopeand M‘Caa v. Waugh,12th June 
1816, F.C.; Ness v. Lyle, 1863, 2 M. 


6 Huntly v. Hume, 1628, M. 2764; 
Cumming v. Cumming, 1628, M. 2764; 


168; Forsyth v. Aird, 1853, 16 D. 197; 
Ersk. 3. 5. 4, 5. 

2 Royal Bank of Scotland v. Dixon, 
1868, 6 M. 995. 

3 Lang v. Hislop, 1854, 16 D. 908. 
This may explain Wilson y. Russell, 
1670, M. 2784, 

4 Tid. 

5 Duff's Conv. p. 93. 


Bank. 3. 1. 55; Bell’s Com. 1. 794. 

7 Brown v. Vertue, 1893, 20 R. 
260. 

8 Litster v. Attoun, 1667, M. 2765; 
Gelly v. Ors. of Monimusk, 1715, M. 
2890; Bank. supra ; Bell’s Com. supra ; 
Duff's Conv. p. 93 ;—contra Bell on Titles, 
p. 65. 

9 Supra, p. 161. 
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to them. It was observed by the Court: “Now, it is a settled rule with 
regard to the debt of an entailer, that the heir in possession must keep 
down the interest; but that he is not bound to pay any part of the 
principal sum, without obtaining an assignation from the creditor, so as 
to enable him to keep it up against the estate. In the present instance, 
the arresting creditors are in a still more favourable situation than the 


heir.” } 


IX. Competition wit ReaL Ricuts.—In competition with a party 
who has a real right of security over the subject arrested, as hypothec, 
pledge, lien, retention, or compensation, the arrestment is postponed to 
such security and can only attach the balance remaining after it has been 
satisfied. The arrester cannot be in a better position than the common 
debtor ; he can attach his right and nothing more.” It is beyond the 
scope of this work to treat in detail of the various cases in which a real 
right in security over moveables is acquired ; only a general statement of 
each will be given and notice taken of those decisions in which the right 
has come into conflict with an arrestment. 

1. Hypotuec.—Hypothecs are either conventional or tacit. 
conventional hypothec recognised by the law of Scotland is that con- 
stituted over a ship or cargo by bond of bottomry or respondentia. The 
tacit hypothecs recognised are the superior’s, the landlord’s, the law agent’s 
and maritime hypothecs, and the hypothec for privileged debts. 

(1) Supervor’s Hypothec extends over the fruits of the feu for security 
of the last and current years’ feu-duties.? In agricultural subjects it 
extends over the crop and stocking of the farm ; in urban subjects over 
No diligence can affect the superior’s right nor is 


The only 


the invecta et illata.* 
it interfered with by a sequestration.® 
(2) Landlord's Hypothec.—The extent of the landlord’s hypothec and 


1 Hawkins v. Taylor, 1800, M. _ of his debt, as no doubt it is in strict law, 
App. “Competition,” No. 1. In Hogg yet in practice it is considered as if the 
vy. Gairdiner, 1739, M. 2894, it debt had been extinguished by the money 


was laid down that “‘ Where in a com- 
petition of creditors, one has a pre- 
ferable security over two subjects, from 
both of which he debars a secondary 
creditor till he recover his payment, not 
only will he be obliged to assign to the 
secondary creditor upon payment made 
to him by the secondary creditor, but he 
will even be obliged to assign when he 
debars the secondary creditor, and draws 
his payment out of the subject; for 
though that may appear an extinction 


of the secondary and postponed creditor.” 

2 Brodie v. Wilson, 1837, 15 8. 1195; 
Clyne v. Dunnet, 1833, 11 S. 791, aff. 
M‘L. and R. 28; M‘Pherson v. Wright, 
1885, 12 R. 942. See p. 128, supra. 

SaShenb, Oh Gh) (SMBs, PA Cy TOS3e 
Bell’s Com. 2. 26; Bell’s Pr. sec. 698. 

4 Hamilton v. Borland, 1756, M. 
15109; Yudlle v. Lawrie, 1823, 2 S. 
155 (N.E. 140). 

5 Bankruptcy Act, 1856, sec. 102; 
Ersk. Bell, supra. 
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his remedy of sequestration will be dealt with in detail hereafter. It is 
preferable to the diligence of ordinary creditors." The landlord retains 
his preference although he does not sell by warrant of the sheriff after 
having obtained sequestration, but by authority of the tenant.” 

(3) Law-Agent’s Hypothec.—A law-agent in virtue of his right of 
hypothec has a preference over the expenses awarded to his client, which 
cannot be defeated by an arresting creditor.? To secure his preference the 
agent will take decree for the expenses in his own name or obtain a 
warrant to extract the decree in his own name.* Although he has 
neglected to do either of these, and decree therefor has gone out in the 
client’s name, it is still open to the agent by sending formal notice to the 
unsuccessful litigant to interpel him from paying the expenses. After 
such notice the fund must be held as specially appropriated to the agent.? 
An arrestment prior to such notice will be preferred, while one posterior 
will be postponed, to the agent’s hypothec.® Notwithstanding this 
hypothec the parties are in the ordinary case entitled to compromise the 
action,’ or to discharge any expenses to which they might be found entitled. 
But in certain exceptional circumstances the law-agent is entitled to sist 
himself as a party to the action, to the effect of taking decree for expenses 
in his own name notwithstanding a discharge thereof by his client— 
(1) where expenses have been actually found due,® (2) where they follow 
as a necessary consequence from an interlocutor already pronounced, 
and (3) where the parties have entered into a collusive device for the 
purpose of defeating the agent’s claim.” 

Until the decree is pronounced the agent has not even a contingent 


1 See “Sequestration for Rent,” chap- 
ter xxii. p. 483, infra. 

2 Young v. Welsh, 1833, 12 S. 233. 

3 Bell’s Com. 2. 34; Bell’s Pr. sec. 
1388. 

4 Stephen v. Smith, 1830, 8 S. 847. 

5 M‘Kenzte v. Ross, 1823, 2 S. 401 
(N.E. 356). 

6 Stephen vy. Smith, supra ; Bell’s Com. 
2. 36; Bell’s Pr. sec. 1393. 

7 Hamilton vy. Bryson, 17th June 
1813, F.C.; Hamilton and Macqueen v. 
Hay, 1854, 17 D. 107; Bell’s Pr. sec. 
1391. 

8 Anderson v. Walker, 1830, 8S. 299 ; 
Hamilton and Macqueen v. Hay, supra. 

® Bell’s Com. 2. 38; Bell’s Pr. supra ; 
M‘Lean vy. Auchinvole, 1824, 3 S. 190 
(N.E. 129); Hamilton v. Dixon, 1824, 3S. 
242 (N.E.170); Fergusson, Halliby & Co. 


v. Richardson, 1826, 4 S. 814 (N.E. 821); 
Barr v. Wotherspoon, 1850, 13 D. 305; 
Macgregor and Barclay v. Martin, 1867, 
5 M. 583; Noble v. Mags. of Inverness, 
1825, 3 S. 516 (N.E. 358). 

10 Bell’s Com. supra ; Bell’s Pr. supra ; 
M‘Lean v. Auchinvole, Hamilton v. Bry- 
son, supra ; Sloss and Gemmel v. Kennedy, 
1823, 2 S. 344 (N.E. 302); Cheyne v. 
Cheyne, 1832, 10 S. 202; Murray v. 
Kyd, 1852, 14 D. 501; Hamilton and 
Macqueen, supra; Macgregor and Bar- 
clay v. Martin, supra; Cornwall v. 
Walker, 1871, 8 SLR. 442; Smith v. 
Smith, 1871, 9 M. 538; Clark vy. 
Henderson, 1875, 2 R. 428. 

1 Bells Pr. sec. 1391 ; Murray v. Kyd, 
supra ; Tod and Wright v. Wilson and 
M‘Lellan, 1822, 1 S. 381 (N.E. 358); 
Hamalton and Macqueen v. Hay, supra. 
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claim for the expenses against the opposite party, and therefore an agent- 
disburser who obtained decree for expenses in his own name was not 
entitled to retain a sum in his hands belonging to the unsuccessful 
litigant, in competition with a creditor of the latter who had arrested the 
sum during the progress of the litigation.! The expenses secured include 
those paid by the agent to a prior agent for his conduct of the case.? 
At common law the agent has no preferable claim for his expenses on 
the sum awarded to his client in the action. So, where decree was given 
for a certain sum without expenses, a creditor of the successful litigant 
arresting the sum was preferred to the agent claiming thereon for his 
expenses.” If the successful litigant becomes bankrupt the sum decerned 
for passes to his trustee unaffected by any preference of the agent. By 
the Law Agents and Notaries Public (Scotland) Act 1891 it is provided 
that the Court may find a law-agent, employed to pursue or defend any 
action or proceeding in any Court, entitled to payment of his taxed 
expenses out of any property recovered or preserved on behalf of his 
client in such action or proceeding; “and all acts done or deeds granted 
by the client after the date of the declaration except acts or deeds in 
favour of a bona fide purchaser, shall be absolutely void and of no effect 
as against such charge or right.”° An arrestment prior to the date of 
the order would defeat the agent’s claim; an arrestment subsequent to 
the order in virtue of a debt contracted thereafter would not, and it is 
thought the result would be the same although the debt was prior to the 
order. 

(4) Maritime Hypothecs.~Where repairs have been executed on a ship 
in a foreign port, the workman has a hypothec over the ship for the value 
of the repairs, but there is no hypothec for repairs made in a home port.° 
Master and seamen have a right of hypothec in security of their wages 
over the ship and the freight due to the shipowners, and the master 
has the same right for disbursements necessary for the voyage.’ The 
freighters have a hypothec over the vessel for loss or damage to the goods 
arising from a breach of charter-party by the shipowners.® 


1 Crawford v. Gemmells, 1864, 3 M. 1897, 24 R. 363 as to 
306. recovered or preserved.” 
2 Bell’s Pr. sec. 1394; Bell’s Com. 2. 6 Ersk. 3. 1. 34; Bell’s Com. 1. 573; 


‘‘ property 


38; Begg on Law Agents, 193. 

3 Wylie v. Forrester, 29th Now 1808, 
F.C., Hume, 454; Cranston v. Stevenson, 
1809, Hume, 455; Bell’s Com. 2. 36. 

4 Quillen v. Smith, 1845, 8 D. 77; 
Peddie v. Davidson, 1856, 18 D. 1306. 

5 54 & 55 Vict. c 60, sec. 6. See 
Carruthers Tr. v. Finlay and Wrlson, 


Bell’s Pr. sec, 1398. 

7 Merchant Shipping Act, 1894, secs. 
156, 167; Ersk. 3. 1. 34; Bell’s Com. 
1. 561; Bell’s Pr. sec. 1400; contra 
Sands v. Scott, 1708, M. 6261 (no 
hypothec over ship). 

8 Bell’s Com. 2. 38; Bell’s Pr. sec. 
1399. Owners of a vessel injured by 
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(5) Hypothec for Privileged Debts—There are certain classes of debts 
which are by common law or statute privileged, to the effect that a 
preference is secured to them not only over ordinary creditors, but over 
creditors who have acquired a preference by diligence, or even in some 
cases over creditors possessing a preference by real security. It is usually 
in a sequestration that a competition between these various classes will 
arise and it is not proposed to do more than indicate generally the nature 
of the preference of such debts. 

(a) Deathbed and Funeral Expenses—The medical expenses of the 
debtor’s last illness (physician’s and chemist’s bills), the expense of inter- 
ment, and of mournings for the family, are preferred to debts secured by 
diligence! or to the ordinary preferable claims ;” but not to debts secured 


by a real security constituted by possession, eg. pledge. 
must be moderate and suitable to the deceased’s position in life.’ 


The amount 
Death- 


bed expenses are not limited to the sixty days of deathbed.* 
(0) Wages of domestic and farm servants for the current term, whether 
a year, half-year or month, according to the engagement customary or 


conventional, are preferable to debts secured by diligence.’ 
It has been held to exist where the period 


ence rests on common law. 


The prefer- 


of service expired when the master was insolvent although not then 


notour bankrupt.® 


agricultural labourers such as reapers are included.® 


the careless navigation of another ship 
have also a lien or hypothec over the 
offending ship for the damage done. 
Currie v. M‘Knight, 1895, 22 R. 607, 
24 R. (AL) 1. 

1 Douglas v. Queensbery’s Crs. 1674, 
M. 11826 (medical); Peter v. Monro, 
1749, M. 11852 (medical and funeral) ; 
Lawson v. Maawell, 1784, M. 4473 
(medical) ; Drysdale v. Kennedy, 1835, 
14 8S. 159; Auchinleck v. Dinmuir, 
1697, M. 11834 (funeral); Rowan vy. 
Barr, 1742, M. 11852 (funeral); L. of 
Dumipace vy. Watson, 1750, M. 11452 
(funeral); Hall v. Macaulay, 1753, M. 
11852, 4855 (funeral); Sheddan v. Gab- 
son, 1802, M. 11855; Kirkland v. Burk- 
lae, 1682, 2 Br. Sup. 25 and 3 Br. Sup. 
440; Ersk. 3.9.43; Bell’s Com. 2. 147; 
Bell’s Pr. sec. 1403; Elch. “ Fun. 
Charges,” Nos. 3 and 5. 

2 Rowan v. Barr, supra; Drysdale v. 
Kennedy, supra; Bell’s Pr. secs. 1241, 
1277, 1403 (landlord’s hypothec). 


The privilege does not extend to arrears.’ 


Occasional 
It has been doubted 


3 Bell’s Com. 2. 148; Bell’s Pr. sec. 
1403; Drysdale v. Kennedy, supra (L. 
Moncreiff) ; Buchanan v. Ferrier, 1822, 
1 S. 323 (N.E. 299). 

4 Drysdale v. Kennedy, supra; Bell’s 
Pr. sec. 1403; see Flint v. Alexander’s 
Trs. 1795, M. 11422 overruling quoad 
hoc Russell and Dunbar, 1717, M. 11419, 
and Park v. Langland’s Reprs. 1755, M. 
11421. 

5 Melvil v. Barclay, 1779, M. 11853 
(arresting creditor); Lockhart v. Pater- 
son, 1804, M. App. “ Priv. Debt,” No. 2 ; 
M‘Glashan v. D. of Athole, 29th June 
1819, F.C. (landlord’s hypothec); Bell on 
Leases, 1. 414, note; Bell’s Com. 2. 34. 
149; Bell’s Pr. sec. 1404; Ersk. 3. 9. 
43 and Ivory’s Notes. 

6 Templeton & Son v. M‘Kenna, 1896, 
12 S.L. Rev. 99. 


7 Hall v. Thomson, 1675, M. 11829. 


8 Lockhart v. Paterson, supra; Bell’s 
Com. 2. 149. 
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whether a gardener is entitled to the privilege, but a person employed 
not only as a gardener but to sow and reap a small field and paid board 
wages had a preferable claim.” Artisans,’ clerks, superintendents and 
overseers°® have not the privilege at common law. But by statute the 
same privilege has been given to clerks, shopmen, and servants, employed 
by a bankrupt, to an extent not exceeding four months’ wages prior to the 
date of sequestration being awarded, or failing sequestration prior to the 
concourse of diligence for the distribution of the estate of a notour bank- 
rupt, the amount so privileged not to exceed £50. Similarly labourers 
and workmen employed by a bankrupt are privileged to the extent of two 
months’ wages, but not exceeding £25.° The preference is also given 
where a deceased person dies insolvent, just as if he were a bankrupt, the 
date of death being substituted for the date of sequestration.” The same 
privilege is given in the case of a liquidation—the determining time being 
the commencement of the liquidation.® A manager and secretary of a 
company has not the benefit of the statute? Under the later statute, 
wages, taxes and local rates rank equally between themselves and abate 
in equal proportions.! 

(c) Taxes and Rates.—It has already been noticed that special privi- 
leges are conferred upon the diligence used by the Crown. But apart 
from diligence the Crown is by statute entitled to recover from any 
creditor doing diligence the taxes due or current, but not exceeding in all 
twelve months’ taxes, otherwise to disregard the diligence.’ In the case 

The words in the Act are “the date 
of the receiving order” and these have 
been translated as the date of sequestra- 
tion. The phraseology of the Act is 


adapted to English law, but there seems 
no doubt that it applies to Scotland 


1 Bell’s Pr. sec. 1404; M‘Lean v. 
Shireffs, 1832, 10 S. 217. 

2 M‘Lean v. Shireffs, supra. 

3 White v. Christie, 1781, M. 11853 ; 
Bell’s Com. 2. 149; Bell’s Pr. sec. 1404. 

4 Maben v. Perkins, 1837, 15 S. 1087 ; 


Bell supra. 

5 Marshall v. Philp, 1828, 6 8S. 515; 
Bell supra. 

6 38 & 39 Vict. c. 26, sec. 3; 51 & 52 
Vict. c. 62, sec. 1 (1) (0) and (c); Hx parte 
Hickin, 1850, 3 De G. and Sm. 662. 
The later Act makes no mention of shop- 
men but these are included under “ser- 
vants.” The Act does not expressly 
mention domestic servants but it is 
thought these are included. It does not, 
it is thought, limit the preference which 
domestic and farm servants have at 
common law, but extends to the former 
a preference over the landlord and to 
both an equal preference with rates and 


taxes. 


(Brydges v. Fordyce, 1844, 6 D. 968, aff. 
6 Bell’s App. 1; Scot. Poultry Journal Co. 
1896, 4 S.L.T. No. 253). It is certainly 
not creditable that so simple a piece of 
legislation was passed in a form which 
unsettles the law and paves the way for 
litigation in matters of such trifling 
amount. 

T Bile és O2mVict. C162; secal (6): 

8 Thid. sec. 1 (1) (b) and (c). 

9 Scot. Poultry Co. 1896, 4 
No. 253. 

10 bid. sec. 1 (2). 

ll 47 & 48 Vict. c. 62, sec. 7 (2), prac- 
tically re-enacting Taxes Management 
Act 1880, sec. 88. See ‘‘ Taxes,” chap. 
xii. p. 456, fra. 


S.L.T. 
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of a bankrupt or company in liquidation a preference is given for all 
assessed taxes, land tax, property or income tax, assessed on the bankrupt 
up to the fifth day of April next before the date of sequestration or the 
commencement of the winding up, and not exceeding in the whole one 
year’s assessment." 

By special statutes, poor,? school* and some other rates * are in the 
case of bankruptcy or insolvency made preferable to all debts of a private 
nature. Conflicting views were taken in the Sheriff Court as to whether 
this preference was limited to the assessments for each year.’ It is 
thought that such was the intention of the statutes. But so far as a prefer- 
ence in bankruptcy is concerned, it is specially provided by an Act which 
escaped notice in these decisions that the preference of rates is only for 
rates which have become due and payable within twelve months before 
the date of sequestration.® This preference is given to all local rates. It 
also applies in a liquidation—the determining time being the commence- 
ment of the winding up ;’ and in the case of a deceased person who died 
insolvent, the date of his death being substituted for the date of sequestra- 
tion.S By special statute, in case of bankruptcy or insolvency, burgh 
general assessment and improvement rate has a preference for the year’s 
assessment and the subsequent six months.® 

(d) Claims of Friendly Societies, ete—Where an officer of a friendly 
society becomes insolvent, having in his possession money or property 
belonging to the society, the society has a claim to the funds preferable 
to that of any other creditors of the officer. The same provision is made 
in the case of officials of a Savings Bank.’ Rates payable to the Ministers’ 
Widows Fund are also preferable to all other debts.” 

2. PLEDGE.—“ In the contract of pledge, a moveable subject, or the title- 
deeds, vouchers or muniments of a jus incorporale or debt, are delivered to 
the creditor, in security of debt, to remain with him, and be detained in 
his possession, till the debtor shall redeem them ; and, if necessary, to be 
sold by judicial authority for satisfaction of the debt; the creditor 
engaging, on the other hand, to restore the thing pledged when the debt 


1 51 & 52 Vict. c. 62, sec. 1 (1) (a). son’s Trs. 1888, 4 S.L. Rev. 201; Spence v. 
28 & 9 Vict. c. 83, sec. 88. Morrison, 1891, 7 S.L. Rev. 98. 
3 35 & 36 Vict. c. 62, sec. 44. 6 51 & 52 Vict. c 62, sec. 1 (1) (a). 


4 20 & 21 Vict. c. 72, sec. 32 (County 7 Thid. 
Police); 52 & 53 Vict. c. 50, sec. 62 8 Ibid. sec. 1 (6). 


(County rates). ® Burgh Police Act 1892, sec. 370. 
5 Negative, Mackintosh v. Dallas, 10 38 & 39 Vict. c. 60, sec. 15 (7). 
1880, Guthries Sh. Ct Ca. 2. 49; 11 26 & 27 Vict. c. 87, sec. 14. 


Lindsay v. Maclean, 1878, 6 Poor Law 12-19 Geo. III. c 20, sec. 19; Bell’s 
Mag. 307. Affirmative, Wynessv. Thom- Com. 2. 150. 
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shall be paid.”! Pledge differs from lien as an express or implied con- 
tract is necessary to create it, and it differs from an assignation of move- 
ables in security as both the title and right of property remain with the 
pledger.? The subject must be capable of delivery, and to complete the 
pledge must be delivered to the pledgee.? Constructive delivery, as where 
the goods are in the hands of a third party and intimation is made to him 
of the pledge, has been said not to be sufficient.‘ When the pledge is 
validly completed, subsequent arrestment is ineffectual in question with 
the pledgee. 

Although the right of pledge expires with the loss of possession,® this 
is only so where the creditor has ceded possession, whether to the owner 
or a third party, without any qualification or condition showing that he 
still retains his interest as pledgee.® If the pledgee has parted with the 
goods, whether to the owner or a third party, on the footing that they are 
to act as his agents, the pledgee’s right of security still remains, and in the 
event. of a sale being effected, his preference will subsist over the price in 
competition with an arresting creditor of the owner.” This would even 
seem to apply where the creditor has permitted a sale by the owner acting 
for himself and not as agent for the creditor, if the latter has only agreed to 
allow delivery on the purchaser undertaking to make payment of the price 
to him.’ But it is not sufficient that the creditor allowed delivery on the 
owner coming under an obligation to obtain such an undertaking, if it was 
not obtained before the owner’s creditors had arrested the price in the 
hands of the purchaser.® 

Corporeal moveables are the proper subjects of pledge. But bills of 
lading and other negotiable instruments may be pledged so as to com- 
plete a pledge over the property to which they are the title? A pledge 
of documents of title not negotiable can only be effectually completed by 


intimation to the holder of the goods."' A debt can only be pledged when 


1 Bell’s Com. 2. 19; Bell’s Pr. secs. 203, 
1363. 

2 Hamilton v. Western Bank, 1856, 
19 D. 152; National Bank vy. Forbes, 
1858, 21 D. 86; Bell’s Com. 2. 22-3. 
The difference between these rights has 
been already discussed, and the practical 


effect of an assignation in security of 


corporeal moveables considered. See p. 
154, supra. 

3 Bell’s Pr. secs. 204, 205, 1364. 

4 Hamilton v. Western Bank, supra ; see 
p. 155, note 3, supra, and infra, note 11. 

5 Ersk. 3. 1. 33; Bell’s Com. 2. 21. 

6 North-Western Bank v. Poynter, Son 


& Macdonald, 1894, 21 R. 513, rev. 22 
R. (AL) 1; Tod & Son yv. Merchant 
Banking Oo. of London, 1883, 10 R. 
1009; M‘Dowal v. Annand, 1776, 2 
Pat. 387. 

7 N.-W. Bank vy. Poynter, etc. supra. 

8 Tod & Son vy. Merchant Bunking Co. 
of London, supra. 

9 Thed. 

10 North-West. Bank. Ld. v. Poynter, 
supra. 

11 See Robertson and Baater v. Inglis, 
1897, 24 R. 758. Most of the opinions 
assume that at common law a pledge can 
be constituted by constructive delivery. 
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inseparable from its voucher eg. a bill of exchange or promissory note." 
Title-deeds cannot be pledged? So, where a company, limited by 
guarantee, pledged to a creditor the letters of guarantee granted by the 
subscribers of the guarantee fund, in security of an advance, the pledge 
was ineffectual to constitute a preference over the fund in competition 
with the liquidator of the company. The liquidator was entitled to 
possession of the letters as accessories of the fund.? In like manner an 
arrester would be preferred to the pledgee, and would be entitled to sue 
an action of exhibition and obtain delivery of the documents of debt.* It 
is of no moment that the constitution of the company permitted such a 
hypothecation ; an effectual security can only be constituted in the manner 
recognised as valid by statute or common law.° 

The article pledged is security only for the specific advance made,” but 
it may be shown that the parties by agreement extended the security to 
other debts or subsequent advances.’ If, prior to the contract extending 
the security to other debts, arrestment was used by a creditor of the 
owner, the arrester will be preferred for what remains after the original 
advance is satisfied. The security constituted by pledge may be rendered 
available to a creditor of the pledgee. So, where a creditor of the pledgee 
had been confirmed executor-creditor before the execution of an arrest- 
ment by a creditor of the pledger, the arrestment only attached the goods 
subject to the right of pledge which had been acquired by the executor- 
creditor.’ It is doubtful whether the same preference could be acquired 
by a poinding creditor of the pledgee. The goods are not the property of 
the pledgee and poinding is not a competent diligence to attach the in- 
corporeal right of pledge or retention. A creditor of the pledgee might 
proceed by arresting the debt in the hands of the pledger. 


See (p. 155 supra) a criticism of Hamilton 
v. Western Bank, 1856, 19 D. 152, in 
which case the opposite view is expressed. 

1 Bell’s Com. 2. 23; Bell’s Pr. sec. 205 ; 
Black v. Melrose, 1840, 2 D. 706 (bill 
endorsed) ; M‘Dowal v. Annand, 1776, 2 
Pat. 387 (holder of bill preferred to 
arrester). It is more correct to say these 
were assignations 1n security. 

2 Christie v. Ruaton, 1862, 24 D. 
1182; Strachan v. M‘Dougle, 1835, 13 
S. 954; Robertson v. Brit. Linen Co. 
infra ; Bel’s Com. 2. 23; Bell’s Pr. sec. 
1384. 

3 Robertson v. British Linen Co. 1891, 
18 R. 1230. By the Companies Act 
1886, sec. 3, a winding-up order has the 


effect of an arrestment in execution and 
decree of furthcoming. 

4 Ibid. p. 1232. 

> Robertson v. Brit. Linen Oo. supra ; 
Clark v. West Calder Oil Co. 1882, 9 R. 
1017. 

6 Bell’s Pr. sec. 1367; Bell’s Com. 2. 
19; Hamilton v. Western Bank, 1856, 
19 D. 152; Rintoul & Co. v. Bannatyne, 
1862, 1 M. 137; Clyne v. Dunnet, infra. 

7 Clyne v. Dunnet, 1833, 11 8. 791, 
aff, M‘L. and Rob. 28. See p. 151, 
supra. 

8 Union Bank v. National Bank, 1885, 
13 R. 380, rev. 14 R. (H.L.) 1. See p. 
151, supra, et seq. 

9 Bridges v. Ewing, 1836, 15 S. 8. 
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3. Lien.—Lien is “a right to retain a subject legitimately in one’s 
possession until a debt shall be paid, or an engagement performed, the 
Jus exigendt of which is in the possessor.”1 Lien depends upon possession. 
At the time when the claim is made the creditor must have actual posses- 
sion of the subject.” Such possession as may be ended by the owner via 
factt will not warrant a right of lien. The possession must have been 
acquired by lawful title, not by fraud, by accident, or by an informal 
poinding.* Where the possession is given for a specific purpose incon- 
sistent with the lien claimed, there can be no right of lien.® Lien 
terminates with the loss of possession, unless the creditor part with the 
goods through fraud or in error. Possession however is not lost by the 
temporary removal of the goods for the purposes of conveyance,’ nor by 
their deposit with a third party for safe custody for the benefit of the 
holder,’ nor where the holder is compelled to store the goods in a public 
warehouse ;* but where they are voluntarily stored in a private warehouse 
the lien is lost.’° If the lien has once ceased by the loss of possession it 
will not be revived merely by recovery of possession ; but it may be re- 
constituted by contract express or implied. The possessor may on a sale 
of the goods have a lien over the price.” 

The extent to which the holder’s preference is secured in competition with 
other creditors of the owner depends on the nature of the lien. If the hen 
is special, the holder is only secured for the value of the labour he has ex- 
pended on the articles or the expense he has incurred in connection with 
them. In this class are carriers who have a lien for the price of carriage ; ” 
innkeepers, who have a lien over the effects of their guests for payment of 
their bills ;'* and workmen, who have a lien for the price of their labour onthe 


article. If the lien is general, the holder’s security extends over the move- 


1 Bell’s Pr. sec. 1410 ; Bell’s Com. 2. 87. 

2 [bid.; Callum v. Ferrier, 1822, 2 S. 
102 (N.E. 96) aff. 1 W. and 8. 399; 
Kerr v. Dundee Gas Co. 1861, 23 D. 343. 

3 Callum v. Ferrier, supra. 

4 Bell’s Pr. sec. 1413; Bell’s Com. 
2. 88. 

5 Bell’s Pr. sec. 1414; Bell’s Com. 2. 
89. 

6 Bell’s Pr. sec. 1415; Bell’s Com. 2. 
89, 90. 

7 Barr and Shearer vy. Cooper, 1873, 
11 M. 651; 2 R. (AL) 14. 

8 M‘Combie v. Davies, 1805, 7 East 5 ; 
Wilson v. Kymer, 1813, 1 M.and 8. 157. 
See North-Western Bank v. Poynter, Son & 
Macdonalds, supra, p. 171. 


9 Bell’s Pr. sec. 1415; Bell’s Com. 2. 
90. 

10 Johnston v. Duncan, 1827, 5 S. 660 
(N.E. 615). This may be doubted; N.- 
W. Bank v. Poynter, ete. supra; Bell’s 
Com. 2. 21 (Editor’s note). 

Drinkwater v. Goodwin, 1775, Cowp. 
251; N.-W. Bank v. Poynter, Son & 
Macdonalds, supra; Tod and Son v. Mer- 
chant Bank. Co. of London, supra, p. 171 ; 
Bell’s Pr. sec. 1415; Bell’s Com. 2. 90. 

12 Bell’s Com. 2. 94; Bell’s Pr. secs. 
1422-25. 

13 Bell’s Pr. sec. 1428; Bell’s Com. 2. 
99. 
14 Bell’s Com. 2. 100; Bell’s Pr. sec, 
1430. 
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ables in his possession for a general balance due to him by their owner. A 
right of general lien may be constituted either (1) by contract express or 
implied, or (2) by usage of trade. The chief classes of general lien are 
law-agents, factors, and bankers. 

(1) Law-Agent’s Lien—A law-agent has a right of lien over the title- 
deeds, securities and documents of debt, which have come into his posses- 
sion in the course of his employment, in security of his business account.” 
He is preferred to all creditors, ordinary or secured, personal or heritable, 
who may require the use of the papers.’ The agent’s preference is limited to 
the amount of his business account and does not extend to cash advances,* 
to a yearly salary as agent, nor to commission on money transactions.’ 

(2) Factor’s Lien.—A mercantile factor has a right of lien over all the 
goods belonging to his principal coming into his hands as factor, for all 
obligations undertaken and debts incurred by him qua factor, including 
salary, commission, advances, etc.® If he has sold the goods his right of lien 
extends to the price.” Where the goods are not in his possession he has no 
lien, and arrestment of the goods or the price thereof will be preferred.® 

(3) Banker's Lien.—A banker has a right of lien over all unappro- 
priated negotiable securities belonging to his customer coming into his 
hands as banker, for security of the balance due to him. Bills and other 
documents lodged for a specific purpose inconsistent with the right of 


lien are excepted.® 


4, ReTenTion.—Retention and lien, although commonly used as syn- 


1 Bell’s Com. 2. 102; Bell’s Pr. secs. 
1433, 1434. 

2 Bell’s Pr. sec. 1438; Bell’s Com. 2. 
107; Begg on Law Agents, 190. Pos- 
session must be had while the relation 
of agent and client exists (Renny and 
Webster v. Myles, 1847, 9 D. 619). The 
lien also secured the account of the agent’s 
town correspondents (Walker v. Phin, 
1831, 9 S. 691. But see Law Agents 
Act, 1873, sec. 21). 

8 Hamultows Ors. v. Wilson, 1781, M. 
6253 ; Newland’s Ors. v. Mackenzie, 1793, 
M. 6254; Hotchkis v. Thomson, 1794, 
M. 6256; Menzies v. Murdoch, 1841, 4 
D. 257; Bell’s Pr. sec. 1442, cases there. 
In Wrights Trs. v. Allan, 1840, 3 D. 243, 
a competition arose between the agent of 
trustees claiming a preference over the 
trust funds, which were deposited in bank 
on a deposit-receipt in name of the 
trustees but of which the agent had 
possession, and an arresting creditor of 


one of the trustees who had made 
advances to the trust. The agent was 
preferred not only for that part of his 
business account which was prior to the 
arrestment, but also for the part incurred 
subsequent to the arrestment. The 
decision was not based on lien but rather 
on the account being incurred in the 
management of the trust. 

4 Christie v. Ruaxton, 1862, 24 D. 
1182; Bell’s Pr. sec. 1488, cases there ; 
see p. 92, supra. 

5 Paul v. Dickson, 1839, 1 D. 867; 
Bell’s Pr. supra. 

6 Bell’s Com. 2. 109; Bell’s Pr. sec. 
1445, et seg.; Ersk. 3. 4. 21. 

7 Bell’s Com. 2. 111; Bell’s Pr. sec. 
450. 

8 Levitt v. Cleasby, 1823, 2 S. 184 
(N.E. 168). 

® Bell’s Com. 2. 113; Bell’s Pr. sec. 
1451; See National Bank of Scotland v. 
Dickie’s Trs, 1895, 22 R. 740, 
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onymous, differ in this that retention depends upon ownership, lien upon 
possession only. In retention the subject retained belongs to the holder ; 
in lien it belongs to another. A right of retention therefore entitles the 
owner to retain the subject in security of all debts due to him. Other- 
wise there is no distinction between it and lien. The cases of competition 
which may occur where goods have been sold but not delivered have been 
already dealt with.! 

5, COMPENSATION.— Where a creditor is in possession of his debtor’s 
moveable property his security is one of lien ; where he is himself debtor of 
his debtor his security is operated by the extinction of his debt by compensa- 
tion. In compensation proper both debts must be liquid or at least capable 
of being immediately made so ; unless where one party has become insolvent 
or bankrupt, when his claim may be compensated by an illiquid debt.? The 
debts must be of the same nature and must both be due ; a prescribed debt 
will not warrant compensation. Compensation does not operate ipso jure, 
but must be pleaded.* Where the debtor of the common debtor is in a posi- 
tion to plead compensation he is not debarred therefrom by an arrestment. 
“ The arresting creditor is not, and cannot be, in a better position than the 
common debtor.”*® But the debt must be a bona fide claim existing prior 
The arrestee is not entitled in competition with the 
arrester to prove his compensating debt by a reference to the oath of the 
common debtor, but must establish it habilt modo in the furthcoming. 


to the arrestment.® 


An arrestee raised action against the common debtor and referred the 
existence of the debt to his oath; the common debtor made no appearance 
and decree was given against him. The decree was reduced at the instance 
of the arrester, who had not been called as a defender, reserving to the 
arrestee “ to establish his counter claim habili modo in the furthcoming.” * 

6. ASSIGNATIONS IN SEcuURITY, and 7. SprciFIc APPROPRIATION.—The 
effect of the real right acquired by the assignee® and of specific appro- 


priation ® in competition with an arrestment has been already dealt with. 


X. COMPETITION WITH SELLER STOPPING THE GOODS IV 7'RANSITU.— 
Where goods which have been sold are in the hands of a middleman to 


1 Supra, p. 146, et seq. 


2 Bell’s Com. 2. 122; Bell’s Pr. sec. 


573; Ersk. 3. 4.16; Goudy, p. 583. 

3 Bell’s Pr. sec. 574. 

4 Bell’s Pr. sec. 575. 

5 Brodie v. Wilson, 1837, 158. 1195; 
Clyne v. Dunnet, 1833, 11 S. 791, aff. 
M‘L, & Rob. 28; Wilson v. Carrick, 1881, 
18 S.LR. 657; Ersk. 3. 6, 16. 


6 M‘Lure v. Brown, 1678, M. 2617; 
Miller v. Meldrum, 1756, M. 2618 ; 
Appin’s Ors. 1760, M. 2618. 


7 Gillies v. Malcolm, 1839, 1 D. 37 
Isles v. Gill, 1836, 14 8S. 996, 1 
380. 


8 Supra, p. 150. 


‘ 


u 
D. 


9 Supra, p. 82. 
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be conveyed to the purchaser the property is passed ; but if the purchaser 
become insolvent the seller is still entitled before the former has obtained 
actual possession to stop the goods in transitu. This right of stoppage 
will give a preference even over creditors of the purchaser arresting prior 


to its exercise.! 


XI. CoMPETITION WITH A Bon A FIDE PURCHASER SUBSEQUENT TO THE 
ARRESTMENT.—If the goods arrested have been acquired in bona fide by a 
purchaser subsequent to the arrestment and delivered to him, the arrester 
cannot recover them; his action is against the arrestee for breach of 
arrestment.” If the purchaser was aware of the arrestment, or if he has 
not obtained possession of the goods, the arrestment is preferable. This 
has been already dealt with.? If the arrestment was merely ad fund- 
andam jurisdictionem the purchaser would be entitled to the goods 
although he was aware of the arrestment. 


1 Dunlop v. Scott & Co. 22nd Feb. Act 1893, secs. 44, 45; as to the mode of 
1814, F.C.; Dreaper v. Cumming & stopping, sec. 46; and as to the seller’s 
Mason, 1858, Law Chronicle, iii. 33; Bell’s rights, secs. 39 and 47. 

Pr. sec. 1307. As to the cases in which the 2 See p. 127, supra. 
right to stop now exists, see Sale of Goods 3 See p. 127, supra. 


CHAPTER VIII 


COMPETITION WITH OTHER DILIGENCE AND RIGHTS—CONTINUED 


II, CoMPETITION wWiTH ALIENATIONS BY THE ComMON DEBTOR WHEN 
INSOLVENT.—At common law a creditor who has begun diligence but has 
not completed it, has no title to challenge a voluntary alienation, sub- 
sequently made by his insolvent debtor, of a part of his estate not 
attached by the diligence, unless he can prove fraud. By statute he is 
secured against voluntary conveyances to his prejudice. The second 
branch of the Act, 1621, c. 18 provides, that a creditor who has begun 
diligence against his debtor’s estate shall be protected against voluntary 
alienations by the debtor to the prejudice of such diligence. The Act is 
based on an extension of the doctrine of litigiosity. As notour bank- 
ruptcy is now usually constituted by the expiry of a charge concurring 
with insolvency, it is seldom that the creditor will require to resort to a 
challenge under the Act. 

Title to challenge—Yo entitle a creditor to make the challenge under 
the Act, he must have begun to use such diligence as could, if not 
interrupted, have legally affected the subject alienated. Subject to this 
qualification the Act applies to every kind of diligence, whether directed 
against the moveable or heritable estate.’ “Begun diligence” will 
include the service of an arrestment, the execution of a poinding, the 
service and publication of an inhibition, or the raising of an adjudication.’ 
There are many cases to the effect that a charge is sufficient, but at the 
time when these decisions were pronounced a charge upon a horning was, by 
means of the escheat, a direct form of execution against the debtor’s estate. 

1 Mack. 2. 36; Ersk. 4. 1. 39; Bell’s 3 Miln vy. Nicolson’s Crs. 1697, M. 
Com. 2. 186. E 1046; Craw v. Persone, 1623, M. 1047 ; 
2 Bell’s Com. 2. 186; Gartshore v. Murray v. Drummond, 1677, M. 1048 ; 
Cockburn, 1686, M. 1051; Dalrymple v. Bathgate v. Bowdown, 1681, M. 1049; 
Lyell, 1687, M.1052; Brown v. Campbell, Bank of Scotland v. Kennedy, 1708, M. 


1696, M. 1055; Elphinston v. Henderson, 1057; Hamilton vy. Campbell, 1709, M. 
1697, M. 1057. 1059; Ersk. 4. 1. 39; Bell’s Com. 2. 187. 
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Professor Bell! doubted whether, after a charge ceased to have this 
effect, it would still be sufficient. But his doubt is not well founded.” 
The diligence must have been regularly and correctly used, so that if 
carried to completion it would be valid and unobjectionable.’ It must 
also be completed within a reasonable time.* Delay of five,’ or even 
four,° months has been held fatal. 

Alienations challengeable—The alienations which may be challenged 
are described in the statute as “any voluntary payment or right to any 
person.” This applies to transferences of every kind, whether absolute or 
in security, direct or indirect,’ in writing or not,S to a stranger or prior 
creditor or trustee for behoof of all the creditors.” In one case the document 
challenged was a bill granted to a trustee for creditors on which the 
debtor had been made bankrupt so as to equalise a prior poinding.”” 

There are, however, several exceptions which have been held in bank- 
ruptcy law not to fall under voluntary alienations. (1) Payments in cash 
are not challengeable. The object of the statute is to preserve property 
already affected by diligence, and money in a man’s pocket is incapable of 
being attached."' But this exception does not extend to a conveyance of 
property to a creditor with power to sell it and pay himself out of the 
price.” (2) Nova debita—new transactions, bargains fairly entered into 
for value—as transferences for a price paid, or bonds for money advanced 
at the time, cannot be challenged. (3) Deeds in implement of a prior 
obligation are protected, but only where the obligation is specific.’ 
Necessary deeds, deeds which the debtor is bound to grant and could 
have been specifically compelled to grant, are not struck at ;! neither is a 
conveyance granted before, but only completed (e.g. by sasine or intimation) 
after, the commencement of the diligence.’® The delivery of property to a 
creditor who had threatened personal diligence is not struck at, as it is 
not a voluntary alienation.’ So a conveyance made to a creditor, whose 


1 Bell’s Com. 2. 187. 10 Strung v. M'Intosh, 1821, 1S. 1. 
2 Mackenzie v. Calder, 1868, 6 M. 11 Bell’s Com. 2. 188. 
833; Grant v. M‘Edward’s Trs. 1835, 13 12” Vortech v. Pallat. 1675. M1039 
. ) > a. J; 


S. 424; Ersk. 4. 1. 39. . . 
0) tr fi » ot py 20s } 
Pace tee Rae L. Ricewrton v. Gibson, 1709, M. 


4 Ibid. 
13 Bels 
5 Drummond v. Kennedy,1709,M.1079. oY Pak ethic The haat 
sfield v. Walker's Trs. 3, 


6 Young v. Kirk, 1688, M. 1078. 


See Duff v. Bell’s Reprs. 1742, M. 1059. 
7 Dunbar’s Crs.v. Grant, 1793, M. 1027. 
8 Goudy, p. 60. 
® Grant v. M‘Edward’s Trs. supra ; 
Mackenzie v. Calder, 1868, 6 M. 833; 
see Mansfield v. Walker’s Trs. 1833, 11 
S. 813, 824. 


S. 813, 824, aff. 1 S. and M‘L. 203; 
Taylor v. Farrie, 1855, 17 D. 651; 
Bell’s Com. 2. 189, 209; Mack. 2. 36. 
15 Bell’s Com. 2. 188-9. 
16 Bell’s Com. 2. 189. 


1 Gordon v. Bogle, 1724, M. 1041; 
Bank. 3. 1. 44. But the charge would 
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diligence though subsequent to that of the challenging creditor could have 
been first completed, is protected} 

The Debtor must be Insolvent.—The debtor must be insolvent at and 
subsequent to the date of the conveyance challenged? The insolvency 
must be notorious, or at least known to the receiver; the onus of proof 
is on the challenger.? It is doubtful whether, if notorious insolvency 
is established, it can be elided by the grantee proving that he was 


unaware of it. In any event it is unnecessary to show participancy or 
collusion.’ 


III. CoMPETITION WITH OTHER DILIGENCE WHERE THE CoMMON DEBTOR 
1s Notour Bankrupr.—Until the year 1772 there was no restraint upon 
creditors proceeding with their diligence against the moveable estate of 
their debtor and acquiring a preference over each other. By the Act 
1621, c. 18, any creditor who had taken the first step in his diligence 
could render ineffectual, guoad himself, a trust-conveyance for the benefit 
of all the creditors; and under 1696, c. 5, an individual creditor by 
rendering the debtor notour bankrupt could prevent such a trust-convey- 
ance from having the effect of disabling creditors from acquiring a pre- 
ference by diligence. This state of the law meant ruin to a debtor, as the 
first rumour of insolvency was followed by the creditors running a race 
with each other to acquire a preference over the debtor's estate. In 1754 
an attempt was made to remedy this state of matters, which, however, 
proved quite ineffectual.” In 1772 an Act was passed which imposed a 
check on the accumulation of diligence. By a process of general attach- 
ment the estate was vested in the hands of the Court of Session to be 
delegated by them to a factor chosen by the creditors for the purpose of 
dividing the funds. It was also declared that all arrestments and 
poindings executed within thirty days before sequestration should rank 
part passu.’ In 1783 this rule was further extended. All arrestments 
within thirty days (afterwards sixty) before or four months after notour 
bankruptcy were ranked pari passu; and no poinding within the same 
period gave any preference over creditors having liquid grounds of debt 
or decrees, provided they summoned the poinders within four months.* 


require to be prior to the competing 3 Thid. ; Miln v. Nicolson’s Crs. 1697, 


diligence. M. 1046. 4 Thid. 

1 Gellatly v. Stuart, 1688, M. 1053; 5 Grant v. M‘Edward’s Trs. 1835, 138. 
Mansfield v. Walker’s Trs. supra (L. 424; Mackenzte v. Calder, 1868, 6 M. 833. 
Glenlee) ; Bell’s Com. 2. 190. 6 A. S. 10th August 1754. 


2 Bell’s Com. 2. 186 ; Bank of Scotland C12 Gee, Til e."7 2. 
v. Kennedy, 1708, M. 1057; Tweedze v. 8 23 Geo. III. c. 18; 54 Geo. III. c. 
Din, 1715, M. 1037. 137. 
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Equalisation of Diligence by Bankruptcy Act, 1856.—The matter is NOW 
regulated by the 12th section of the Bankruptcy Act 1856, the following 
being the import of its provisions. 

1. All arrestments and poindings used within sixty days before or 
four months after the constitution of notour bankruptcy are ranked part 
passu as if they had been used of the same date.’ The section applies 
also to deceased bankrupts,? and to companies if made notour bankrupt.’ 
Under the former Acts the diligences were only equalised when they 
were of the same nature, eg. arrestments with arrestments and poindings 
with poindings.t Now all diligences of either class are placed on the 
same footing. 

2. Arrestments on the dependence have the same privilege as arrest- 
ments in execution, but they must be followed up without undue 
delay—that is, the arresting creditor must proceed to constitute his debt 
by obtaining decree in the action in which the arrestment was used 
without unnecessary delay, otherwise he has no right to share in the 
attached fund.’ What will be considered undue delay must depend on 
the circumstances of each case.” 

3. Any creditor judicially producing in a process relative to the 
subject of the arrestment or poinding, liquid grounds of debt, or decree 
of payment within such period, is entitled to rank as if he had executed 
an arrestment or poinding.’ 

4, If an arrester has obtained decree of furthcoming and recovered 
payment, or a poinder carried through a sale, so that the effects are no 
longer in manibus curie, he is still bound to account to those entitled 
by the Act to rank pari passu with him’ As in a multiple-poinding, a 
claimant may appear at any time up to the termination of the cause. 
But after the process has terminated the claim must be made by an 


1 Dobie & Co. v. Nisbet, 1854, 16 D. 
881; see Schulze & Co. v. Ritchie, 1885, 
2 8.L. Rev. 44; Harvey v. M‘Adie, 1888, 
4 S.L. Rev. 254. Notour bankruptcy 
does not, like sequestration, cut down 
diligence, National Bank v. M‘Queen, 
1881, 18 SLR. 683. 


2 Rough’s Trs. v. Miller, 1857, 19 D. 
305, dealing with sec. 83 of Bank- 
ruptey Act 1839. 


3 Clark, etc. v. Hinde, Milne & Co. 
1884, 12 R. 347. 

4 54 Geo. III. c. 137, sect. 2. 

5 Mitchell v. Scott, 1881, 8 R. 875; 


Lig. of Benhar Coal Co. Ltd. v. Turnbull, 
1883, 10 R. 558. 

6 Mitchell v. Scott, supra. 

T Sangster v. Burness, 1857, 20 D. 
355; Clark, etc. v. Hinde, Milne & Oo. 
1884, 12 R. 347 ; Bald v. Gibb and Bruce, 
1859, 21 D. 473. 

8 See Dobbie & Co. v. Nisbet, 1854, 16 
D. 881; Bald v. Gibb and Bruce, supra ; 
Wood v. Cranston and Elliot, 1891, 18 R. 
382. No provision is made for the case 
of a poinder having failed to carry 
through a sale, and having the goods 
delivered to him. See “Poinding,” chapter 
Xvi. p. 362, infra, 
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ordinary action. The creditor is entitled to deduct the expense to which 
he has been put in recovering the fund.2 

5. Arrestments used for attaching the same effects after the period of 
four months subsequent to the bankruptcy, “shall not compete with 
those used within the said periods prior or subsequent thereto, but may 
rank with each other on any reversion of the fund attached according to 
law and practice.”* No reference is made to poindings, but it is thought 
that these are included by implication. 

Requisites for Equalisation—In order that the diligences should be 
equalised two things are necessary :— 

1. The debtor must be made notour bankrupt‘ within sixty days 
after the diligence to be equalised, that is, not more than sixty days after 
the schedule of arrestment or poinding has been delivered to the debtor. 
The 5th section of the Bankruptcy Act affords the criterion for reckoning 
the days. Periods of time are to be reckoned exclusive of the day from 
which such period is directed to run. 
day of bankruptcy and excluding it, all poindings and arrestments 


So, counting backwards from the 


executed within the sixty days will be cut down; or, counting from and 
including the day on which arrestment or poinding is used as the first, to 
make it preferable there must have been sixty-one days subsequent with- 
out bankruptcy. Thus an arrestment used on 20th April would be 
subject to the equalising rule if notour bankruptcy followed on 19th 
June.” 

The date from which the equalising period runs is the original con- 
stitution of notour bankruptcy only. Subsequent proceedings which 
would in themselves constitute notour bankruptcy do not form a new 
constitution of notour bankruptcy to the effect of equalising diligence 
used within sixty days before or four months thereafter. The provision 
of section 9 that notour bankruptcy may be constituted anew refers to an 
application for sequestration and has no effect on the equalisation of 


diligence. Thus, a debtor was made notour bankrupt on 7th February by 


1 See “ Poinding,” chapter xvi. p. 362. 

2 See infra, p. 184. 

3 Sec. 12. See Wood v. Cranston and 
Elliot, swpra. 

4 It has been held in the Sheriff 
Court that withdrawal of a charge by the 
creditor charging does not prevent the 
constitution of notour bankruptcy for 
the benefit of other creditors; Brown 
& Oo. v. Martin, 1888, 4 S.L. Rev. 
281. See Mackenzie v. Campbell, 1894, 
21 R. 904, where arrestment within sixty 


days of sequestration was ineffectual to 
create a preference in the arrester but 
effectual to lay a nexus on the fund for the 
benefit of the trustee. Also Wyper v. 
Harveys, 1861, 23 D. 606; Dow & 
Co. v. Union Bank, 1875, 2 R. 459; 
Allan v. Fyfe, 1835, 14 8. 80. 

5 Stiven v. Reynolds & Oo. 1891, 18 
R. 422; see Wilson, 1891, 19 R. 219. 
See Scott v. Rutherfurd, 1839, 2 D. 206, 
for the mode of computation under the 
former Bankruptey Act. 
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an expired charge. On 21st May the creditor poinded his goods, and on 
27th May carried through a sale. On 20th June, being more than four 
months after the first constitution of notour bankruptcy, another 
creditor founding on liquid documents of debt claimed to be ranked part 
passu with the poinding creditor on the proceeds of the sale, on the 
ground that a second notour bankruptcy was created by the poinding. It 
was held that notour bankruptcy having been once constituted by the 
expired charge, the subsequent poinding was not a constitution of notour 
bankruptcy, but merely an ordinary step in the course of following up the 
diligence already commenced.!. Where the obligation on which the 
debtor is made notour bankrupt is reducible under the Act 1621 c. 18 as 
in fraudem of begun diligence, it will still be effectual to constitute the 
debtor notour bankrupt, but will not entitle the creditor to a part passu 
ranking with the executed diligence.’ 

2. The creditors who are entitled to participate must either have 
arrested, or poinded, or have judicially produced a decree or liquid document 
of debt in a process relative to the subject attached, at some time within 
the sixty days before notour bankruptcy and the four months after. By a 
liquid document of debt, as contrasted with a decree, is meant a probative 
writ such as a bond, bill, promissory note, or I.0.U. If the debt is 
illiquid it is necessary that the creditor should raise an action to have it 
constituted and arrest on the dependence thereof. If this is done within 
the four months a part passw ranking will be secured, although 
sequestration should follow before decree of furthcoming has been 
obtained in the action, if there was no undue delay in following up the 
diligence.” 

A creditor arresting in execution for a debt presently due ranks for 
the whole debt; a creditor arresting for a future debt ranks only for the 
balance after deducting interest to the term of payment; and a creditor 
arresting for a contingent debt is only entitled to consignation of his 
claim, or caution for payment thereof when constituted.‘ 

The production must be made judicially in a process relating to the 
subject attached. “It is of no consequence what the nature of the 
process in which the claims are made. It is sufficient if it involve a 


1 Wood v. Cranston and Elliot, 1891, Merc. Ins. Co. 1889, 16 R. 947, aff. 17 
18 R. 382. This case isdoubted ; Goudy, R. (H.L) 76. 
p- 117. For cases of second bankrupte 2 
under former Bankruptcy Acts, see Strang ise dieses Mees cee 
Vv. M‘Intosh, 1821, i, wee 1; Balfour Vv. 3 Mitchell Vv. Scott, 1881, 8 R. 875. 
Pedie, 1841, 3 D. 612; under Bank- 4 Bell’s Com. 2. 65; 1. 333-5; Bell’s 
ruptcy Act, 1856, Blair v. N. B. & Pr. sec. 2278. 
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competition.”* Production may be made either in an action of furth- 
coming, or in a poinding and sale, or ina multiple-poinding.? A. executed 
a poinding, thereafter B. also poinded, and on reporting his poinding 
produced his grounds of debt to the clerk of Court, from whom he 
immediately borrowed them. Within four months of the debtor’s bank- 
ruptcy each party appeared in the other’s poinding and objected to its 
validity. A. having succeeded in having B.’s poinding set aside, B. five 
months after the bankruptcy lodged a claim in A.’s poinding to participate 
in the proceeds which were still in manibus curiw. It was found that B. 
was entitled to participate—the production made in his own poinding 
being a sufficient compliance with the statute.2 A warrant of sale under 
a poinding having been obtained, other creditors lodged a minute of com- 
pearance in the hands of the clerk of Court who had granted the warrant, 
and produced liquid grounds of debt. It was objected that the applica- 
tion for the warrant of sale was not a process but a diligence. Lord 
Shand observed: “I do not concern myself with what may be the 
accurate definition of ‘a process,’ but I think that an application to the 
Court for a warrant of sale of effects which have been poinded may 
fairly be called a process. A petition to the Judge may not be necessary. 
It is sufficient to lodge the report or execution of the poinding with the 
grounds of the diligence. But in doing so, the creditor, through his agent 
or officer, craves a further warrant, and the Judge must examine the 
proceedings and satisfy himself of the regularity of what has taken place, 
and of the applicant’s right to a warrant. This is all done surely in a 
process, and, if so, there can be no doubt that the process is one directly 
‘relative to the subject of poinding.’” * 

Where a poinding creditor had abandoned his diligence and allowed 
the sale to proceed at the instance of the debtor, a compearing creditor 
had no claim against the poinder for a share of the proceeds.° 

In one case the Court of Session, in ignorance that other creditors had 
produced liquid grounds of debt within the necessary period and claimed 
to be ranked pari passwu with the poinding creditors on the proceeds of 
the sale, had sanctioned a compromise between the poinders and the 
liquidators of the company-debtor. The compearing creditors, about 
eighteen months after the liquidation began, having lodged declarations 


1 M‘Glashan’s Prac. p. 360, approved 2. 279, 2. 280; Lees’ Styles, p. 97, 
in Sangster v. Burness, infra. note. 

2 Clark, etc. v. Hinde, Milne & Oo. 3 Sangster v. Burness, supra ; M‘Glash- 
1884, 12 R. 347; Sangster v. Burness, an’s Prac. p. 360. 
1857, 20 D. 355; Bald v. Gibb and * Clark v. Hinde, Milne & Oo. supra. 
Bruce, 1859, 21 D, 473; Bell’s Com. 5 M‘Farlane v. Greig, 1831, 9 8. 529. 
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and claims for a preferable pari passu ranking in the hands of the 
liquidator, who had not yet paid the poinders in terms of the compromise, 
were found entitled to participate in the fund.! Their claim was not 
excluded by delay nor by the compromise. No decision was given on the 
question, whether the sum assumed in the compromise to be a swrregatum 
for the proceeds of the poinding was to be the sum on which the parties 
were to claim; but the Court was evidently of opinion that, as the compro- 
mise had been made by the poinders in the belief that they were to draw the 
whole sum, they and also the compearing creditors, who were no parties 
to the compromise, would be entitled to rank on the full proceeds of the 
poinding. 

The expenses which can be recovered by the poinding or arresting 
creditor seem limited to the cost of the particular diligence, and not to 
extend to the cost of prior steps for liquidating the debt or for constituting 
the debtor notour bankrupt. But, if a creditor, who has recovered the 
amount of his debt out of a fund poinded or arrested by him, is obliged 
to share it with other creditors, he may proceed against the debtor by 
new diligence to recover the balance of his debt, and the debtor cannot 
plead that he originally recovered the full amount of his debt. The 
decree was considered not to be implemented, as the creditor was merely 
trustee for the other creditors.’ 


IV. COMPETITION—WHERE THE COMMON DEBTOR IS SEQUESTRATED.— 
Where a sequestration has been applied for individual creditors cannot 
acquire a preference by diligence. But under the former Bankruptcy Act, 
although sequestration operated as an arrestment and was applied for 
within four months after notour bankruptcy, it did not cut down diligence 
which was executed more than sixty days before its own date. Although 
it was probably intended by the Legislature that every creditor proving 
under a sequestration should have equality with all arresters or poinders 
doing diligence within the sixty days preceding, not the sequestration, but 
the notour bankruptcy, it was held that the words used in the Act were 
too precise to admit of such a construction.® 

By section 108 of the Bankruptey Act 1856,‘ it is provided that a 
sequestration is as at its date equivalent to an arrestment in execution 
and decree of furthcoming, and to an executed or completed poinding ; 
that no arrestment or poinding on or after the sixtieth day prior to 

1 Clark, ete. v. Hinde, Milne & Co. 5 M‘Geachy vy. Mellis, 1808, Bell’s 
vhde Beene poe 2. 76, note; M‘Ewan v. Young, 
atlacher v. Ballantine, 1876, 13 27th May 1817, F.C. 
S.L.R. 496. 4°19 & 20 Vict. ¢. 79. 
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sequestration is effectual, and that the funds or effects attached, or the 
proceeds, if sold, shall be made forthcoming to the trustee; provided that 
any arrester or poinder before the date of the sequestration who .is thus 
deprived of the benefit of his diligence has a preference out of such funds 
or effects for the expense bona fide incurred by him in such diligence. 
Diligence thus cut down has still the effect of laying a newus on the 
subject so as to prevent the arrestee or debtor transferring it to the pre- 
judice of the trustee.! 

Has Sequestration the effect of an Equalising Diligence ?—It has not 
been decided in the Inner House whether sequestration has the effect of 
an arrestment or poinding, so as, when applied for within four months 
after notour bankruptcy, to equalise all diligence used within the sixty 
days prior to the bankruptcy, to the effect of entitling all creditors under 
the sequestration to rank pari passw with the holder of these diligences. 
Section 108, taken in conjunction with section 12, would show that the 
law is altered, and that sequestration applied for before the expiry of the 
four months will equalise all diligence used within the sixty days prior 
to, or within the four months after, bankruptcy. This view is in 
accordance with judicial opinion.” Where the sequestration is not obtained 
till more than four months after notour bankruptcy, it will not equalise 
an arrestment used within the sixty days prior to bankruptcy.’ It made 
no difference that the insolvent had granted a trust-deed under which the 
trustee had entered into possession ; a creditor who had not consented to 
the trust-deed was entitled to reduce it by making the truster notour 
bankrupt within sixty days of the date of the trust-deed, and thus 
rendering arrestments used in the trustee’s hands effectual to secure a 
preference. The period of sixty days prior to sequestration is. calculated 
in the same manner as that prior to bankruptcy.” The date of the 
sequestration is the date of the first deliverance on the petition for 
sequestration. This is so, although a deliverance has been already pro- 


nounced on a prior petition for cessio.’ 

1 M‘Kenzie v. Campbell, 1894, 21 KR. 3 Nicolson v. Johnstone and Wright, 
904; Allan v. Fyfe, 1835, 14 8. 80; supra. 
Wyper v. Harveys, 1861, 23 D. 606; + Nicolson vy. Johnstone and Wright, 


Dow & Co. v. Union Bank, 1875, 2R. 459. supra; Gray and Sons v. Steel, 1891, 7 
2 Wyper v. Harveys, supra, p. 628 (L. S.L. Rev. 137. Other creditors producing 
Deas) ; Nicolson v. Johnstone und Wright, liquid documents of debt would, of course, 
1872, 11 M. 179 (L. Deas); Mitchell v. be entitled to rank part passu ; Schulze 
Scott, 1881, 8R. 875; Galbraith v. Camp- & Co. v. Ritchie, 1885, 2 S.L. Rev. 44. 


bell’s Trs. 1885, 22 S.L.R. 602; Sump- 5 Stiven v. Reynolds & Co. 1891, 18 R. 
son v. Jack, 1888, 16 R. 131 (L. Pres.); 422; see p. 181, supra. 
Bell’s Com. on Statutes, 49; Goudy, pp. 6 Bankruptcy Act, 1856, sec. 42. 
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Although the Diligence is not cut down, the property vests in the trustee 
subject to a Preference-—Although the arrestment or poinding has been 
executed prior to the sixty days before notour bankruptcy, if no decree of 
furthcoming has been obtained, or sale carried through, at the date of 
sequestration, the property arrested or poinded vests in the trustee in 
virtue of his confirmation, and he is entitled to delivery of it; but the 
arrester or poinder having acquired a preference has this reserved in the 
ranking! Thus the trustee on the estate of a deceased debtor was 
entitled to take possession of a fund on which a creditor had laid an 
arrestment four months before the debtor’s death, the sequestration being 
fifteen months thereafter. The creditor's claim for a preference in the 
ranking was reserved.” The trustee may, by summary application to the 
Sheriff for delivery of the goods, obtain a warrant authorising him to take 
possession. He is not entitled to call upon the arrester to loose the 
arrestment nor to present a petition therefor.2 In Allan v. Fyfe the 
arrestment was within sixty days and was thus ineffectual even to secure 
a preference. Lord Mackenzie observed: “So far from the trustee desiring 
to have the arrestments loosed, I think he should have desired them to be 
held as standing good for the benefit of all concerned. If they were 
loosed, the subject arrested might be exposed, perhaps, to hazard of 
different sorts, whereas the benefit of the diligence just accrues to the 
bankrupt estate, if it be not loosed. Besides, it might raise a question, 
if a creditor consented to loose his arrestment, whether he did not thereby 
forfeit the benefit of the provision regarding his expenses. Such expenses 
are provided to those only ‘who shall be deprived of the benefit of their 
respective diligences’ ; and it seems not to be free from doubt, whether a 
creditor, consenting to loose his diligence, did not place himself out of the 
reach of these words.” 

If decree of furthcoming has been obtained, or a sale carried through, 
before the date of sequestration, in virtue of an arrestment or poinding not 
cut down by the sequestration, the bankrupt having been divested, the 
subjects arrested or poinded or their proceeds do not pass to the trustee. 
If the arrestment or poinding is outwith the sixty days prior to notour 
bankruptcy, a complete preference is obtained ; if within, it will be subject 
to the equalising rule and other creditors may claim a ranking. Where 
the bankrupt, prior to the sequestration, has consigned a part of his estate 
for behoof of a creditor, by an arrangement not challengeable on the ground 


1 Lindsay v. Paterson, 1840, 2 D. 2 Gordon v. Millar, supra. 
1373 ; Gordon v. Millar, 1842, 4 D. 3 Allan v. Fyfe, 1835, 14 8. 80; Dow 
352; Mitchell v. Scott, 1881, 8 R. 875. & Co. v. Union Bank, 1875, 2 R. 459. 
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of an illegal preference, the trustee cannot claim such estate ;/ even if 
the arrangement was made in consideration of the loosing of an arrestment 
which would have been cut down by the sequestration.? 

A creditor claiming a preference in the sequestration in virtue of an 
arrestment must deduct the value of the security acquired by the arrest- 
ment.’ A creditor arresting for a future debt ranks under deduction of 
interest. A contingent creditor ranks only for a dividend which is 
deposited.‘ 

Sequestration of Deceased Debtor.—It is specially provided that when 
the sequestration of the estates of a deceased debtor is dated within seven 
months after his death, any preference acquired by legal diligence on or 
after the sixtieth day before his death, or subsequent to his death, shall 
be of no effect in competition with the trustee; and the effects over which 
such preference has been obtained shall belong to the trustee. A creditor 
so deprived of the benefit of his diligence has a preference over the effects 
for the expenses of his diligence.° 


V. COMPETITION WITH COMMISSION OF BANKRUPTCY ISSUED AGAINST 
Common DEBTOR IN ENGLAND oR ABROAD.—A Commission of Bankruptcy 
in England carries the whole moveable estate of the bankrupt to the 
assignee, who is consequently preferred to debts due in Scotland, in 
competition with an arrester subsequent to the date of the Commission,° 
or with the trustee in a subsequent sequestration under the Scotch 
Bankruptcy Act.’ A Commission of Bankruptcy issued abroad has the 
Although validity of execution is determined by the forms of 
the country where a transfer is executed, yet in a competition the “ matter 
of right or transfer is to be decided according to the law of the domicile.” 


8 
same effect. 


In England the Commission has also a retroactive effect, and cuts 
down all executions or attachments against the bankrupt estate subsequent 
to the Act of Bankruptcy, unless used more than two calendar months 


before the issue of the Commission. But this retrospective operation is 


1 Gordon v. Brock, 1838, 1 D. 1. 

2 Stiven v. Reynolds & (Oo. 1891, 18 
R. 422. 

3 Gibson v. Greig, 1853, 16 D. 233, 
explaining and correcting Brown v. 
Blaikie, 1849, 11 D. 474. 

4 Supra, p. 182. 

5 19 & 20 Vict. c. 79, sec. 110. 

8 Strother v. Read, 1803, M. App. 
“Forum Competens,” No. 4, 13 F.C. 
253; Bell’s Com. 2.571. The contrary 


was at first held ; Thorold v. Forrest and 
Sinclair, 1767, M. 758. 

7 Falconer v. Weston, 18th Nov. 1814, 
F.C. p. 41; Royal Bank of Scotland v. 
Scott, etc. 20th Jan. 1813, F.C.; Selkrig 
vy. Bolton, 1805, Bell’s Com. supra, aff. 
1814, 2 Dow’s App. 230, 2 Rose, 291. 

8 Maitland v. Hoffman, 1807, M. 
App. “ Bankrupt,” No. 26, 13 F.C. 622; 
Goetze v. Aders, 1874, 2 R. 150.—If the 
Commission operates a universal transfer. 
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confined to England, and an arrestment in Scotland used prior to the date 
of the Commission will not be affected.’ 


VI. CoMPETITION — WHERE THE COMMON DEBTOR HAS OBTAINED 
Cuss10.—The granting of a decree of cessio bonorum has not the effect of 
a sequestration, so as to operate as a universal diligence for the benefit of 
all the creditors. The decree has no effect in cutting down diligence, and 
creditors who have done no diligence cannot, by virtue of it, claim to 
rank pari passu with an arrester or poinder prior to the cessio. As the 
debtor is notour bankrupt they may have the benefit of the equalising rule 
provided by sec. 12 of the Bankruptcy Act 1856, by arresting or poind- 
ing, or producing decrees or liquid documents of debt in a process relative 
to the fund attached.? A creditor, who has executed a poinding prior to 
the application for cessio and applied for a warrant to sell before decree 
of cessio has been granted, is entitled to obtain a warrant, but the other 
creditors are entitled to take the necessary steps under section 12 to 
share in the proceeds.2 The warrant must be applied for timeously.‘ 
Opinions have been expressed that although decree of cessto has been 
granted a poinding creditor is still entitled to a warrant of sale.° But 
this seems irreconcileable with the views expressed in other cases°® 
that the effect of a decree of cessio is “to operate as a divestiture of the 
debtor, and to vest his trustee with the debtor’s moveable estate, very 
much to the same effect as an Act and warrant in favour of a trustee 
in bankruptcy”; so that the trustee requires neither intimation nor 
possession to complete his right. If this be so the right to the subject 
attached is in the trustee, who will, however, be bound to give effect to 
the poinder’s preference. 

The decisions leave in anything but clearness the effect of a decree of 
cessio on the diligence of creditors. The decree, it is said, protects the 
estate conveyed to the trustee from diligence at the instance of creditors.’ 
On the other hand it does not cut down diligence nor itself operate as a 
diligence for creditors. Creditors, therefore, who do not hold decrees or 
liquid documents of debt, must, in order to equalise diligence executed 


1 Hunter & Co. v. Palmer, 1825, 3 S. 3 Simpson v. Jack, supra. 
K ¢ “ ; * ee 
cs ah Ee ae pe ta law, : a enderson v. Grant, 1896, 23 R. 659. 
2 Simpson v. Jack, 1888, 16 R. 131; ® Simpson v. Jack, supra (L. Pres. and 
Red v. Graham, 1894, 21 R. 935; L. Shand). 
Clark v. Hinde, Milne & Co. 1884, 12 BR. ° Gray v. Gray's Tr. 1895, 22 R, 
347; Bruce v. Robb, 1886, 3S.L. Rev.127; 326; Bald v. Gibb and Bruce, 1859, 21 D. 
Galbraith v. Campbell’s Trs, 1885,22S.L.R. 473. 
602; Goudy, p.484; Mackenzie on Cessio, T Calderhead v. Freer and Dobbie, infra ; 
p. 38. Red v. M‘Bain, infra. 
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prior to the cessio, use arrestment, which, as above noticed, it is said they 
are prohibited from doing. It is thought this cannot be correct. The true 
result seems to be, that individual creditors cannot after decree of cessio 
do diligence against the estate so as to acquire a preference; but that 
diligence may be done so as to equalise prior diligence, and so prevent the 
creditor who has used such diligence from acquiring a preference. It 
seems that the trustee has no title to do diligence for the general body of 
creditors so as to equalise prior diligence.! 

Notwithstanding decree of cessio or the execution of a disposition 
omnium bonorum, prior” as well as subsequent® creditors are entitled by 
diligence to attach the acquirenda of the bankrupt. The decree only 
operates as a conveyance of the estate of the bankrupt then belonging to 
him, and there are no means for the trustee securing the future acquisi- 
tions of the bankrupt,* unless the debtor be petitioner and be holder of an 
office, when cessio may be granted on condition of his assigning part of his 
salary.” Although the creditor has claimed in the cessio, he is still 
entitled to do diligence against acguirenda,® just as a creditor who has not 
acceded to a trust-deed is entitled to his dividend from the trustee, and 
yet not bound by a condition in the trust that creditors acceding shall be 
held on receiving their dividend to have discharged the debtor.’ 


VII. CoMPETITION—WHERE THE ComMMON DEBTOR (A COMPANY) IS IN 
LiguipaTion.—In the liquidation of jomt stock companies no provision 
was made by the Companies Acts prior to 1886 for giving to the winding- 
up order or supervision order the effect of notour bankruptcy so as to 
equalise prior diligence. A creditor arresting funds of the company at 
any time prior to the commencement of the winding up therefore acquired 
It was not possible 


a preference.® to proceed against the company by 


1 Simpson v. Jack, supra ; see Fleming’s 
Trs. v. M‘Hardy, 1892, 19 R. 542. 

2 Reid v. Graham, supra (correcting 
obiter dicta in Calderhead vy. Preer and 
Dobbie, 1890, 17 R. 1098, and Reid v. 
M‘Bain, 1890, 17 R. 757, and over- 
ruling Stewart v. Robertson, 6th June 
1891 (Lord Low), n. r.; M‘Kellar v. 
Stark, 1888, 4 S.L. Rev. 404. See Smuth v. 
M‘Intosh, 1849, 12 D. 303 (Court may 
order enquiry before allowing the dili- 
gence to proceed). 

3 Cases in above note ; Tosh v. Hunter, 
1883, 28 J. of J. 221 and 387, Guthrie’s 
Sh. Ct. Ca. 2nd ser. 26.—(This decision 
overlooks the effect of sec. 12 of 1856 


Act); correct Leckie, Watson & Co. v. 
Hunter, 1884, 28 J. of J. 222. 

4 Reid v. Graham, supra; Tosh vy. 
Hunter, supra. 

5 Simpson y. Jack, 
Freer and Dobbie, supra. 

6 M‘Kellar y. Stark, supra. 

7 Ogilvie and Son v. Taylor, 1887, 14 
Roo: 

8 Lig. of Benhar Coal Co. Ld. v. 
Turnbull, 1883, 10 R. 558. The arrest- 
ments here were on the dependence, but 
as the debt on which the arrestment was 
laid was admitted, it was equivalent to 
an arrestment in execution. Arrestments 
on the dependence if timeously followed 


Calderhead vy. 
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sequestration to the effect of cutting down diligence within the sixty days 
prior thereto and conferring the equalising rule on all the creditors.’ The 
only remedy which creditors had, to cut down diligence executed prior to 
the commencement of the winding up, was to make the company notour 
bankrupt within sixty days, so as to equalise all arrestments and poind- 
ings within the sixty days prior and the four months subsequent to the 
notour bankruptcy. Creditors could then within the four months either 
arrest or poind or produce liquid documents of debt in a process relative 
to the fund attached.? If before diligence had been done to make the 
company notour bankrupt the winding up had commenced, then all dili- 
gence against the company was stayed, and the company could not be 
made notour bankrupt. This defect in the law has now been remedied.? 
Companies Act 1886—Winding up by or under the Supervision of the 
Court equalises Diligence.—By section 3 of the Companies Act 1886 it is 
provided that in the winding up, by or subject to the supervision of the 
Court, of any company under the Companies Acts, 1862 to 1886, whose 
registered office is in Scotland, where the winding up shall commence 
after the passing of the Act, the following provisions shall have effect : 
“(1.) Such winding up shall, in the case of a winding up by the Court 
as at the commencement thereof, and in the case of a winding up subject 
to the supervision of the Court as at the date of the presentation of the 
petition on which a supervision order is afterwards pronounced, be 
equivalent to an arrestment in execution and decree of furthcoming, and 
to an executed or completed poinding; and no arrestment or poinding of 
the funds or effects of the company, executed on or after the sixtieth day 
prior to the commencement of the winding up by the Court, or to the 
presentation of the petition on which a supervision order is made, as the 
case may be, shall be effectual; and such funds or effects, or the proceeds 
of such effects, if sold, shall be made forthcoming to the liquidator. 
Provided that any arrester or poinder, before the date of such winding up, 
or of such petition, as the case may be, who shall be thus deprived of the 
benefit of his diligence, shall have preference out of such funds or effects 
for the expense bona jide incurred by him in such diligence.” The result is 
that such liquidations have the effect of a sequestration guoad diligence.‘ 


up would give a preference—Mitchell v. 3 Companies Act 1886—equalisation 
Scott, 1881, 8 R. 875. of diligence. 

1 Standard Property Invest. Co. Ltd. v. 4 The provisions of this Act have been 
Dunblane Hydropathic Co. Lid. 1884, taken from the Bankruptcy Act 1856 
12 R. 328. as to the effect of sequestration, and it 


2 Clark, etc. v. Hinde, Milne & Co. appears to have been overlooked that 
1884, 12 R. 347. liquidation does not like sequestration 
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Companies Act 1862 Sections 163, 87, 85 — Diligence prohibited in 
winding up by or subject to the Supervision of the Court.—< Where any 
company is being wound up by the Court or subject to the supervision of 
the Court, any attachment, sequestration, distress or execution put in 
force against the estate or effects of the company after the commencement 
of the winding up shall be void to all intents.”! Where the company is 
being wound up by the Court the commencement of the winding up is 
the time of the presentation of the petition for winding up.” A voluntary 
winding up is deemed to commence at the time of the passing of the 
resolution authorising such winding up.’ It was never decided in Scot- 
land at what point of time a voluntary liquidation continued under the 
supervision of the Court was held to commence, whether at the date of 
the resolution or at the petition for supervision. In England it was the 
date of the resolution to wind up.’ The point, so far as the equalisation 
of diligence is concerned, is set at rest by The Companies Act 1886. 

A personal poinding is an execution in the sense of section 163 and 
On the other 


hand, lodging a minute of compearance in the hands of the clerk of Court 


therefore incompetent after the winding up has begun. 


who had granted a warrant of sale under a poinding, and producing liquid 
documents of debt in support of the claim to be preferentially ranked 
part passu with the poinder, is not an execution.’ A poinding of the 
ground is neither an attachment, sequestration, distress or execution ; 
the heritable creditor is not seeking to acquire a preference, but is merely 
making available a preference already existing® But it has been held in 
England that a sequestration for rent, which is also merely a process for 
making available a pre-existing preference—begun in Scotland after the 
winding up order was pronounced, was null under section 163.° It is 
difficult to reconcile the two decisions. | 

By section 87 of the Companies Act 1862 it is provided that “when 


an order has been made for winding up a’ company under this Act, no 


transfer the estate. It might be argued 
that, as liquidation has the effect of decree 
of furthcoming etc. which operate a 
transference of the estate, the liquidator 
is like a trustee vested in the estate. 
But the general scope of the Act shows 
that it was only intended to give a liquid- 
ation the effect of a sequestration quoad 
diligence. 

1 Companies Act 1862, sec, 163. 

2 Sec. 84. 

3 Sec. 130. 

4 Clark, etc. v. Hinde, Milne & Co, 


1884, 12 R. 347; Athole Hydropathic Co, 
v. Scot. Prov. Asscv. Co. 1886, 13 R. 818. 

5 Buckley, pp. 258-59; Clark v. 
Hinde, Milne & Co. supra (L. Shand, p. 
355). 

6 Allan v. Cowan, 1892, 20 R. 36. 

7 Clark v. Hinde, Milne & Oo. supra. 

8 Athole Hydropathic Co. y. Scot. Prov. 
Assce. Co. supra. The preference which 
a poinder of the ground acquires is now 
limited by the Companies Act 1886, 
sec. 3 (4). 

9 In reWanzer,Ld. 1891,L.R. 1 Ch. 305. 
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suit, action, or other proceeding shall be proceeded with or commenced 
against the company except with the leave of the Court and subject to 
such terms as the Court may impose.” This does not apply to diligence, 
so as to limit the effect of section 163 of the Act of 1862, or section 3 of 
the Act of 1886. The Court has no power to authorise diligence after 
the commencement of the winding up; and even if it had, an arresting 
or poinding creditor could acquire no preference, as he must hand over 
the proceeds to the liquidator.!. In England a different result has been 
reached, and section 87 is construed as giving the Court power to 
authorise an execution or distress which by section 163 would be null if 
leave of the Court had not been obtained.” Thus, a sequestration in 
security, used by a landlord in Scotland over the effects of his tenants 
(an English company) after a winding-up order, was found null under 
section 163 as being a diligence begun without leave of the Court; but 
the right to the preference based on his hypothec was recognised, as he 
was found entitled to obtain the leave of the Court in England under 
section 87 to proceed with his sequestration.? Although the debt for 
which diligence is done is declared by statute “in the case of bankruptcy 
or insolvency or liquidation to be preferable to all debts of a private 
nature” * this does not authorise diligence after the winding up has 
commenced. It merely gives a preference which must be made effectual 
through a trustee in bankruptcy or a liquidator in the winding up—the 
creditor can only do diligence subject to the law which regulates it. 

By section 85 of the Act of 1862, it is provided that “The Court may, 
at any time after the presentation of a petition for winding up a company 
under this Act, and before making an order for winding up the company, 
upon the application of the company or of any creditor or contributory of 
the company restrain further proceedings in any action, suit, or proceed- 
ing against the company, upon such terms as the Court thinks fit.” ... 
Under this section the Court, before a winding up order was pronounced, 
granted interim-interdict against a creditor who had executed a poinding, 
restraining him from proceeding with a sale of the poinded effects, as it 
might prove injurious to the general body of creditors; but any preference 
obtained by the diligence was reserved.° Where a call due by share- 


1 Allan v. Cowan, 1892, 20 R. 36; 3 In re Wanzer, Ltd. supra. 
the Companies Act 1886 sec. 3 (1). 

2 In re Exhall Coal Mining Co. 1864, 
4 DeG. J. and 8. 377; In re Lancashire , 
Cotton Spinning Co. ex parte Curnelley, ° Allan v. Cowan, supra. 
1887, LR. 35 Ch. Div. 656; In re 6 New Glenduffhill Coal Co. Ltd. v. 
Wanzer, Ltd. supra. Muir & Co. 1882, 10 R. 372. 


4 Ey. Local rates under the Local 
Government Act 1889 sec. 62 (5). 


WITH A LIQUIDATION 193 


holders resident in Scotland had been arrested on the dependence of an 
action raised in Scotland against the company, which afterwards went 
into liquidation in England and Queensland, the Court in England pro- 
nounced an order to restrain the arrester from proceeding with his action, 
without prejudice to the security, if any, obtained by the arrestments. 
The liquidator thereafter presented to the Court of Session : (1) a petition 
praying for an order under the 122nd section of the Act of 1862, to 
enforce the order of the Court of Chancery, and (2) a petition for recall of 
the arrestments. The Court granted an order restraining the arrester 
from proceeding with the action, but subject to the orders of the Court, 
although at the same time they held it to be unnecessary; and also 
granted the petition for recall of the arrestments on the ground that the 
terms of the order by the Court of Chancery prevented the respondent 
from being prejudiced. On the creditor’s claim being established in the 
liquidation, it was held that a preference had been secured by the arrest- 
ments over holders of debentures which formed a charge upon uncalled 
capital, as arrestment was equivalent to an assignation intimated at the 
date of the arrestment and was by the law of Scotland preferable to 
such a debenture. The decision of the English Courts was based on the 
rule of international law that the effect of diligence over moveables is to 
be determined by the law of the place where the property is, and not 
by that of the domicile of the common debtor.’ 

Lqualising Rule does not apply to voluntary Lnquidation not under 
Supervision.—What has been said above as to the effect of a winding-up 
order or supervision order in equalising diligence, and as to the power of 
the Court to stay diligence, only applies where the company is being 
wound up by the Court, or voluntarily under the supervision of the 
Court. If the company is being wound up voluntarily without super- 
vision, there is no equalising rule, or restriction on the individual creditors 
acquiring a preference by diligence. The Court has no power to stay 
the proceedings taken by any creditor. So in Sdeuard v. Gardner an 
arrestment executed long after the liquidation was begun was found to 
give a preference. In England the Act has been differently construed 
and diligence stayed in any winding up. On the principles of inter- 


1 Queensland Mercantile and Agency 3 Unless of course the company is no- 
Co. Ltd. v. Australian Investment Co. Ltd. tour bankrupt. 
1888, 15 R. 935; 1891, L.R. 1 Ch. 563, 4 Sdeuard vy. Gardner, 1876, 3 R. 


aff. 1892, L.R. 1 Ch. 219. 577; N. B. Propy. Invest. Co. v. Pater- 
2 Ibid. In re Wanzer, Ltd. 1891, LR. son, 1888, 15 R. 885; Allan vy. Cowan, 

1 Ch. 305. See “International Law,” 1892, 20 R. 36 (Opinions there). 

chapter xxxix. p. 745, infra. 5 Black & Co. 1872, L.R. 8 Ch. 254. 
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national law the Scotch Courts will give effect to diligence done in 
Scotland although the liquidation is of an English company and is 
proceeding in England! Notwithstanding the decision in Sdeward v. 
Gardner it was held by the Second Division, that it is entirely in the 
discretion of the Court, and depends on the circumstances of each case, 
whether an order staying proceedings should be granted. Thus, after a 
resolution to wind up voluntarily had been passed and confirmed, two 
creditors obtained decrees in actions previously raised by them against 
the company, and having charged and poinded thereon obtained warrants 
of sale. After the execution of the poindings, but before the goods were 
sold, a petition was presented to the Court by a shareholder and an 
unsecured creditor, in which the liquidator and the majority of the 
creditors concurred, to have the winding up continued under the super- 
vision of the Court, and to restrain the poinding creditors from carrying 
out their diligence. It was averred that the goods poinded were the 
whole or nearly the whole assets of the company. The Court (diss. L. 
Rutherfurd Clark) thought it just that diligence should be stayed, and 
therefore ordained that the winding up should continue under supervision.” 


1 Royal Bank v. Securities Inswrance 2 Gardner v. Hughes, 1883, 10 R. 
Co. Ltd. 1897, 4 S.L.T. 232. 1138. 
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CHAPTER IX 
PROCEDURE FOR PREVENTING THE USE OR EFFECT OF ARRESTMENT 


I, WHERE ARRESTMENT IS THREATENED 


A DEFENDER against whom the use of arrestment is threatened is not 
bound to wait till the diligence is used and then apply for recall. If 
malice and oppression can be instantly verified,’ or if he is willing to find 
caution judicatum solvi,? he can obtain interdict. In most cases the 
application will require to be made in the Court of Session. The Sheriff 
has power to suspend diligence and sist execution on decrees of registra- 
tion for sums not exceeding £25.23 While this would entitle him to 
entertain an interdict of a threatened arrestment on such a decree,‘ he has 
no jurisdiction where the interdict is against the use of arrestment on the 
dependence. 


Il. WHERE ARRESTMENT HAS BEEN USED 


LoosinG, RESTRICTING, AND RECALL OF ARRESTMENTS.—Generally.— 
Arrestment may be loosed, restricted, or recalled, on application by the 
debtor or other parties interested. There is an essential distinction 
between the loosing and the recall of an arrestment. The loosing does 
not extinguish the creditor’s diligence, while the recall does.° 

Arrestment in execution will, as a general rule, only be loosed or 
recalled on payment of the debt; or, if the diligence is irregular and 
liable to suspension, or in very special circumstances, on caution or con- 
signation. The procedure is either by bill for letters of loosing presented 
to the Lord Ordinary on the Bills ; or by petition for recall to the Inner 


1 Beattie v. Pratt, 1880, 7 R. 1171. 5 Bell’s Com. 2. 67; Ballinten v. Con- 


2 ‘ 7. non, 1848, 11 D. 26 (L. Ivory); Queens- 
LE MSE OD ENE land Mercantile & Agency Oo. Ltd. v. 


* Sheriff Court Act 1838, sec. 19. Australian Investment Co. Ltd. 1888, 
4 Beattie v. Pratt, supra. 15 R. 935 (L. Pres. Inglis, 941). 
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House, or in warrants from the Sheriff Court to the Sheriff or to the 
Inner House. 

Arrestment in security may be loosed,! recalled or restricted with or 
without caution. The procedure is either by bill for letters of loosing 
presented to the Lord Ordinary on the Bills ; or by petition for recall, 
presented, where the arrestment is on the dependence, to the Lord Ordin- 
ary before whom the action depends; or (even before the summons is 
called) in vacation to the Lord Ordinary on the Bills ; or, whether the 
action is in dependence or not, to the Inner House. When the warrant 
is issued from the Sheriff Court the application is made to the Sheriff or 
to the Inner House. 

In the following sections, for convenience, loosing and recall will be 
dealt with as synonymous, unless where a distinction is specially drawn. 

1, ARRESTMENT IN ExEcuTIoN.—Arrestment in execution on judicial 
decrees or registered obligations, being an act of common execution to 
enforce payment of a debt which has been found to be due, will, asa 
general rule, be recalled only on payment of the debt.2 But to this there 
are exceptions where there is doubt of the debt being presently due or of 
its ever becoming due. 

(1) Where the decree is under suspension or reduction, which may result 
in the sum for which execution is done being found not to be due, the 
arrestment may be loosed, but only on caution.? Additional caution to 
that found in the Note of Suspension is required, but the Court may in 
fixing its amount have regard to the caution already found.‘ 

(2) If the arrestment is founded on a registered mutual contract it may 
be loosed on caution, the reason being that “debts due by contract are 


1 Originally a loosing was only granted 
on caution, but later decisions show that 
in many cases caution was not required ; 
Jolly v. Grahame, 1830, 88.361; Shanks 
v. Thomson, 1838, 16 8. 1353. The correct 
procedure is in a loosing to exact caution 
although it is still the practice in occa- 
sional cases to dispense with it. See 
Ballinten vy. Connon, supra (L. Ivory 
and authorities there cited); Bell’s Pr. 
sec. 2279; Jurid. Styles, iii 314. 
Where caution is not offered the applica- 
tion should properly be by petition for 
recall. 

2 Stair, 3. 1.33; Mack. 2. 321; Ersk. 
3.6.12; Bell’s Com. 2. 65, 62; Bell’s Pr. 
sec, 2279; Bank. 3.1.37. Bell says that 
it may be loosed on consignation. From 
the old decisions it appears that the style 


of letters of loosing ran: ‘“ Provided it 
be not on a decreet.” But if the arrest- 
ment was on the dependence it might 
be loosed on caution after decree in 
the action; Szbbald v. Sibbald, 1677, 
M. 796; Forbes v. Hepburn, 1685, M. 
797. 

3 Stair, 3. 1.34; Mack. 2. 321; Bell’s 
Com. 2. 65 ; Bell’s Pr. sec. 2279 ; Warden 
v. Berry, 1675, M. 796; Hall v. Murray, 
1675, M. 794; Gardiner v. Gardiner, 
1681, M. 797; Lady Kettleston v. Hay, 
1685, M. 797; White v. Maxwell, 1741, 
M. 802, Elchies, ‘ Arrest.” No. 17; 
Smith v. Macintosh, 1848, 10 D. 455; 
overruling Scot v. Murray, 1675, M. 
793; Stuart v. Marshall, 1695, M. 797; 
and Ersk. 3. 6. 12 (in part). 

4 Smith v. Macintosh, supra. 
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generally illiquid, depending on articles to be fulfilled hinc inde, the per- 
formance of which cannot appear by the contract itself”! This can only 
apply to penalties and other random sums, or where there are truly mutual 
obligations, and not to liquid claims for payment of a specific sum due. 

(3) Tf the arrested subject does not belong wholly to the common debtor, 
although the arrestment is in execution it may be loosed on caution. So, 
where a vessel chartered for a foreign voyage had been arrested in execu- 
tion of a decree, obtained against a part owner for a debt not the debt of 
the vessel, and a bill for special loosing of arrestments had been presented 
by the other owners, the vessel was allowed to proceed on her voyage on 
their finding caution to make the vessel forthcoming to abide the result 
of the diligence, by placing her on her return within the jurisdiction of 
the Court in as good a condition as at the date of the arrestments, and 
failing their doing so to pay the value of the share arrested.” 

(4) Where the debt is future or contingent although the arrestment is 
on a decree, it may be loosed on caution.? This is really an arrestment 
in security and is treated of under that head. 

2, ARRESTMENT IN SECURITY.—Arrestment in security may be recalled 
with or without caution, or loosed either without caution or on caution or 
consignation.* By arrestment in security is here meant arrestment on 
the dependence of an action, or arrestment on a decree or other liquid 
document of debt, registered or unregistered, where the debt is future or 
contingent. As, in the former case, an action is necessary to constitute 
the debt, no debt being due till decree, and, in the latter, the day of pay- 
ment is not come or may never come, all that the arrester is entitled to 
ask is that the goods arrested, or their equivalent, be forthcoming when 
it appears that the debt is due and payable. 

1. Without Caution. (1) Arrestment in Security will be loosed without 
caution if itis used nimiously or oppressively.,—What is nimious or 
oppressive will be best illustrated by a few decisions. 


1 Ersk. 3. 6. 12; Forbes v. Hepburn, 
1685, M. 797; M‘Farlane v. Cowie, 
1705, M. 798 (one partner doing dili- 
gence against another after the dissolu- 
tion of the firm—‘ because the charge 
being general and for no liquid sum is 
of the nature of a depending action ”). 

2 Malcolm v. Cook, 1853, 16 D. 262. 

8 Stair, 3. 1. 34; Ersk. 3. 6. 12; 
Bell’s Com. 2. 66; Mossman, 1675, M. 
794; Meres v. York Buildings Co. 1728, 
M. 800, rev. 1 Pat. App. 10. 
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Bell’s Com. 2. 62, 65, 66; Bell’s Pr. sec. 
2279-80; Mack. 2.321. Strictly speak- 
ing, the recall of an arrestment is differ- 
ent from the loosing of it, the former is 
done causa cognita without caution ; it ex- 
tinguishes the diligence which in the cir- 
cumstances is considered oppressive. But 
in the reports and in practice, especially 
since the Personal Diligence Act which 
allowed recall on caution, the words seem 
to be used indiscriminately. 

5 Bell’s Com. 2. 65, 66; 
supra. 


Bell’s Pr. 
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(a) Nimious.—In. considering what is nimious the Court will be largely 
influenced by the nature of the action on the dependence of which it is 
used; and will in general recall or restrict the diligence where the con- 
clusions are extravagant, or the sum sought to be attached disproportionate 
to the pursuer’s interest. On the dependence of a summons, against 1100 
operative weavers, conjunctly and severally, as members of an association 
for maintaining a strike, for £860 (being a debt alleged to have been con- 
tracted by the committee of management), the pursuer had executed 
arrestments for £800 each against about 120 members, but had loosed 
some of these on an obligation to pay at the rate of 1s. 6d. and 2s. 6d. 
fortnightly. The arrestments were held to be nimious. Lord Glenlee 
observed : “ Where there were so many defenders, to say that the action 
can warrant arresting against each individual, for the whole sum claimed, 
is too much.”! In an action against the trustees of the Dollar Institution, 
for inter alia an account of their intromissions with the trust funds and 
repayment of sums said to have been squandered, or failing that for 
payment of £30,000, inhibition was directed against all the defenders 
and the stipend of one trustee was arrested. Lord Balgray observed : 
“ Any one who meant to adopt so serious a measure as the use of inhibi- 
tion against these trustees, on the dependence of such an action, should 
have applied to the Court for letters of inhibition, and they would have 
been granted, if necessary, causa cognita. But I cannot permit it to be 
used at the mere discretion of these individuals, on the dependence of an 
action of this nature.” The arrestment and inhibition were recalled and 
the respondents found liable in expenses.?_ So inhibition and arrestment 
used on the dependence of an action containing a claim of debt to a large 
amount, brought in Scotland avowedly for the purpose of enabling 
such diligence to be used, were recalled to the extent of one-half of the 
rents and interests attached.’ 

If the arrester has acted in bad faith, the arrestment will be recalled 
without caution, as where the property was detained by the wrongful act 
of the arrester till arrestment could be used;‘ or where the arrester, after 
being defeated by the common debtor in a multiplepoinding, raised an 
action against him concluding directly for payment of the sum which 
formed the fund 7m medio, and arrested this sum on the dependence. 


1 Shanks v. Thomson, 1838, 16 8. 1353; 5 Aleaander v. Graham, 1842, 5 D. 
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see also Jolly v. Grahame, 1830, 8 S. 361. 
2 Mylne v. Blackwood, 1832, 10 S. 430. 
3 Seton v. Hawkins, 1842, 5 D. 396. 
4 Rintoul, Alexander & Oo. v. Banna- 
tyne, 1862, 1. M. 1387. 


An arrestment which could attach 
nothing in any view of the facts was 
recalled in Shinas’ Tr. v. Shivas’ Trs. 
1883, 27 J. of J. 556. If the arrestment 
is plainly inept the owner of the article 
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As a general rule the beneficiary under a trust will not be allowed to 
use diligence on the dependence, so as to prevent the trust funds coming 
into the hands of the trustees, and such diligence will be recalled without 
caution." The Lord Justice-Clerk (Inglis) remarked :? “ With regard to 
the hospital fund, it is impossible to view the actions which have been 
raised otherwise than as actions by the beneficiaries of a trust against the 
trustees ; and I venture to lay down as a general—though it may not be 
a universal—proposition, that a beneficiary, when raising an action against 
his trustee to compel payment of money to which he is entitled under the 
trust, is not entitled to use arrestments on the dependence of that action, 
so as to prevent the trust funds coming into the hands of the trustee.” 
No beneficiary can secure by diligence a preference on the trust estate 
over his co-beneficiaries and still less over creditors of the trust. The 
Court may adopt the course of calling on the arrester to find caution for 
the damage which may be occasioned by his diligence being allowed to 
stand, and failing caution recall will be granted.’ 

(b) Oppressive.—Where there are ample funds to meet the arrester’s 
claim, and no prospect of it being defeated by other creditors, the Court 
may recall the diligence as oppressive. Where two of the ministers of a 
burgh arrested the funds of the corporation destined for municipal pur- 
poses, in security of an obligation to produce funds for the stipend of the 
ministers, the Court, having held that there were ample funds for that 
purpose in the hands of the Corporation, recalled the arrestments without 
caution. The action was raised against the magistrates as representing 
the town and also as administrators of the public funds* The Lord 
Justice-Clerk (Inglis) observed: “But out of what fund are the Magis- 
trates bound to meet that claim? Is it not out of that sufficient and 
adequately large fund for ecclesiastical as well as other purposes which 
they hold under the hospital charter? If, indeed, that fund were in- 
sufficient, if the town were bankrupt, or were on the verge of bankruptcy, 
with that fund in their hands, undistinguishable from their other funds, 
these would be specialties worthy of consideration. But what is the state 
of the facts? According to the judgment of this Court, there is in the 
hands of the town of Dundee, at this moment, a fund of £40,000 to meet 


arrested may petition for its delivery 
without applying for recall; M‘Kay v. 
Highland Railway Co. 1872, Guthrie’s 
Sh. Ct. Ca. 193. 

1 Mags. of Dundee v. Taylor and Grant, 
1863, 1 M. 701; Hay v. Morison, 1838, 
16 S. 1273; M‘Laren on Wills, 2. 
851, 


2 Mags. of Dundee v. Taylor, etc. supra. 

3 Hamilton v. Fullerton, 1823, 2 S. 
264 (N.E. 235), aff. 1 W. & 8. 531; £. 
of Hopetown’s Trs. v. Johnstone, 1838, 1 
D. 138; Barstow v. Menzies, 1840, 2 D. 
coy hE 

4 Mags. of Dundee v. Taylor and Grant, 
1863, 1 M. 701. 
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this claim, on which fund no minister is entitled to preference over another, 
or over any other beneficiary by arrestment, whatever preference he may 
have in any other way—a fund which required no nexus to be laid over it 
for the purpose of ultimate security, because it is as secure as any personal 
obligation on the parties could make it.” * 

Arrestments used by a truster against his trustee during the subsist- 
ence of the trust, on the dependence of an action of count and reckoning, 
will be recalled, if malversation is not alleged.? Again, a party, claim- 
ing right to an estate as heir-female under a destination, raised an 
action of reduction, as heir of provision and taillie duly served, of the 
titles of the proprietor infeft in the estate, and of count and reckoning for 
the rents, and of removing, and arrested the rents on the dependence 
thereof. The arrestment was loosed without caution, as prima facie he 
was not the heir-female.® 

If there is excessive delay in proceeding with the action, arrestments 
in security will be recalled without caution. In a special case eleven 
years was held not to be excessive. Where arrestments on the depend- 
ence had been loosed on caution, and thereafter judgment given against 
the defender in the Outer House, the Court recalled as unwarranted in- 
hibition and arrestment used against the cautioner by the pursuer before 
the reclaiming days had expired.” 

Where there is really no warrant for the arrestment used, the diligence 
is null, and the arrestee can dispose of the arrested fund without recall of 
the arrestment. But it is always the safest course to petition for recall, 
the expense of which in such a case will fall on the respondent. So, 
arrestments used against the private funds of a widow, on the dependence 
of an action against her as executrix of her deceased husband, were with- 
out warrant and were recalled.® In addition to being subjected to pay- 
ment of the expenses, a creditor arresting without warrant is also liable to 
an action of damages at the instance of the arrestee, and it is unnecessary to 


aver malice. This is different from the case of arrestments used nimiously 


1 P. 703. See also Hamilton v. 5 Paul v. Henderson, 1852, 24 Jur. 


Bruce’s Trs, 1857, 19 D. 745; Dobbie, 
1871, 8 SLR. 523 (recall granted as 
debtor had made reasonable offer). 


2 Macdonald vy. Stewart’s Trs. 1871, 9 
Sa Ra 72: 


3 Hopetoun’s Trs. v. Johnstone, 1838, 
1 D. 138 ; also Neilson v. Stewart, 1862, 
24 D. 956. 


4 Telford's Eur. v. Blackwood, 1866, 4 
M. 369. 


310. 

6 Macfarlane v. Sanderson, 1868, 40 
Jur. 189; Wilson v. Mackie, 1875, 3 R. 
18, cf. Macadam vy. Macadam, 1873, 
11 M. 860. So arrestments used on the 
dependence even where the action con- 
cluded for reduction of a trust-deed and 
for damages against the trustees were 
recalled as nimious and _ oppressive 
in so far as applying to their private 
funds ; Wilson v. Gloag, 1840, 2 D. 1233. 
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or wrongously, in the sense of injuriously, when malice must be 
averred.} 

(2) Debt future or contingent—Debtor not vergens ad inopiam or in medita- 
tione fuge.—W here the debt is future or contingent and arises ex contractu, 
the arrestment, unless the debtor is vergens ad inopiam or in meditatione 
Suge, will be recalled without caution.? As already noticed, arrestment 
for a future or contingent debt, although proceeding on a decree, is really 
an arrestment in security.? Where the debt is future or contingent, some 
change of circumstances must have taken place since the obligation or 
contract creating the debt was made, if the arrestments used thereon are 
to be effectual. If it can be shown that the debtor is vergens ad inopiam 
or in meditatione fuge, then the arrestment will only be loosed on caution ; 
but if there is no change of circumstances, then arrestment for a future 
debt arising ex contractu, or for a contingent debt, will be loosed without 
caution—in other words, it is an incompetent diligence.* Instances of 
this are arrestments to secure the future aliment of an illegitimate child 
or of a wife who has obtained a decree of judicial separation and aliment.’ 
Where the obligation in virtue of which the arrestments are used arises 
ex contractu, the parties are presumed in entering into the contract to 
have agreed on the security which is to be asked and given; and to allow 
the creditor to use arrestments, which would have the effect of giving him 
further security, when no change has taken place in the circumstances of 
the debtor, would be to alter the terms on which the parties themselves 
settled.© Such an arrestment will therefore be recalled at once without 
caution or consignation. Even where the debtor is vergens ad inopiam, if 
no part of the debt for which arrestment is used is payable for a consider- 
able time, the arrestment may be recalled without caution or consigna- 
tion.’ Where the debt did not arise ex contractu, but under a decree for 
damages payable by instalments, arrestment was effectual for those sums 
which would certainly fall due, ze. for future debts (but not for those 
which were merely contingent), although the debtor was neither vergens 
ad inopiam nor in meditatione fuge. To that extent the diligence was 
only loosed on caution. 

(3) If the Creditor is already sufficiently secured by other diligence, as 


1 Walson v. Mackie, supra. 5 Ibid. and cf. Macgregor v. Macgregor, 
2 Bell’s Com. 2. 66; Bell’s Pr. sec. 2280. 1837, 15 S. 681; Mossman, 1675, M. 
3 Supra, p. 15. 794; Stair, 3. 1. 34. 
4 Symington v. Symington, 1875, 3 6 Bell’s Com. 2. 66; 1. 333. 

R. 205; Burns v. Burns, 1879, 7 R. 7 Meres vy. York Buildings Oo. 1728, 


355; James v. James, 1886, 13R.1153; M. 800, rev. 1 Pat. App. 10. 
Meres v. York Buildings Co. 1728, M. 800 8 Smith v. Cameron, 1879, 6 R. 1107 
rey. 1 Pat. 10. For details see p. 16, supra. 
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inhibition, adjudication in security, or by caution or lien, or consignation 
of the sum sued for, the arrestment will be loosed without caution.’ 

(4) It is said by Mr. Bell*® that “even in those claims which, ex hypo- 
thesi of the arrester, are due, but which, not being liquidated, require an 
action to establish them, the arrestment will be recalled unless the condi- 
tion of the alleged debtor be liable to just suspicion. For, on the one 
hand, it is not yet proved that there is a debt existing upon which the 
funds of the defender ought to be arrested, and his transactions inter- 
rupted; and, on the other, the creditor, by not taking a document in 
such a form as can admit of surmmary diligence, may justly be held to 
acknowledge that he did not look for such premature security, unless his 
debtor’s credit should appear to be failing,” 
ments are only now recalled on caution. 


But in practice such arrest- 


2. On Caution.—Arrestment on the dependence of an action, may always 
be loosed on caution or consignation.* This has been held although decree 
had been obtained in the action,® but the decision seems doubtful as the 
arrestment is really then in execution. Although arrestment is used in 
virtue of a decree, if it is for a future debt arising ex contractu or for a 
contingent debt, the debtor being vergens ad inopiam or in meditatione 
Juge, it may also be loosed on caution.’ And, as already noticed, arrest- 
ment in execution on a mutual contract where the sum is really illiquid, 
although nominally liquid, may be loosed on caution.§ 

Amount of Caution—Caution may be required to the value of the 
property arrested, or, if that exceed the arrester’s debt, to the extent of 
the debt.? No general rule can be laid down except that the amount 
depends on the circumstances of each case.) 
as illustrations. 


A few cases will be given 


1 Or by caution exacted on loosing the 
inhibition; E. of Stair v. Agnew, 1822, 
2S. 107 (N.E. 100). 

2 Bell’s Com. 2. 66; Bell’s Pr. sec. 
2280; Mags. of Dundee v. Taylor and 
Grant, 1863, 1 M. 701; Hamilton v. 
Brucés Trs. 1857, 19 D. 745; Mackintosh 
v. Miller, 1864, 2 M. 452; Muckarsie 
v. Williamson, 1824, 2 8. 771 (NE. 
640). As to recall of arrestment of 
minister’s stipend, see Brown v. Hunter, 
1831, 9S. 578; Simpson v. Jack, 1888, 
GER ele: 

3 Bell’s Com. 2. 66 

* Stair 3. 1. 33; Bell’s Com. 2. 65; 
Bell’s Pr. sec, 2279 and following notes. 

> Sibbald vy. Scbbald, 1677, M. 796; 


Stair, 3. 1. 34. The report is extremely 
meagre and the Court seems to have been 
placed in the dilemma of holding the 
loosing good notwithstanding the decree, 
or that a loosing had been passed by it 
unwarrantably. 

6 See Liquidators of Benhar Coal Co. 
Ld. v. Turnbull, 1883, 10 R. 558 (L. Pres. 
p. 562). 

7 See pp. 197 and 201, supra. 

8 See p. 196, supra. 

® Caution for the expenses is not 
usually required ; M‘Phedron v. M‘Callum, 
1888, 16 R. 45; Stewart v. Macbeth and 
Gray, 1882, 10 R. 382. But see Miller 
v. M‘Lean, 1831, 9 S. 923. 

10 Bell’s Com. 2. 66. 
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Where creditors to the amount of £125 raised a reduction of the sale 
of a ship belonging to their bankrupt debtor and arrested the ship, it was 
found not relevant to allege that, as the proceedings in the reduction had 
been adopted by the trustee and all the other creditors (whose debts 
amounted to £360), the arrestments should only be loosed on caution for 
£500, the value of the ship. The court fixed £300.!_ A subsequent action 
having been raised by the same party, as trustee for the creditors, for 
£500, and the ship again arrested, and the actions conjoined, the arrest- 
ments were loosed, but only on additional caution for £100? 

If the action concludes for payment of a random sum, as in an action 
of damages for slander or of count and reckoning, the diligence will not be 
allowed to stand, or caution required, to the full extent of the sum claimed. 
The Court will take into consideration the nature of the action, the amount 
arrested, and the circumstances of the common debtor, and will modify a 
sum.> Where a wife sued for £750 yearly as aliment, the defender was 
required to find caution to the extent of £4000. Lord President Inglis 
remarked: “JI am not disposed to take an extravagant view of the wife’s 
right, still less to take the conclusions of the summons as a proper 
estimate, but even taking the low estimate of the petitioner himself we 
must see that some security is granted which will give the wife a reason- 
able assurance of aliment in the event of the petitioner’s threat of leaving 


”4 Tn an action of reduction of a service, and 


the country being carried out. 
for count and reckoning of rents which had been ingathered, conclusions 
for £3000, or such other sum less or more as might be found due, were 
regarded as random, and caution fixed at £500.° Where both inhibition 
and arrestments to a large amount were used on the dependence of an 
action to reduce the title of the possessor of an estate worth £4000 a year, 
and for count, reckoning and payment to the amount of £20,000, the 
arrestments were recalled on caution for £2000. It was argued that it 
was impossible to state the exact amount of the rents which might be 
found due, but that the whole of them was claimed; and that therefore 
the pursuer was at least entitled to caution to the amount of one year’s 
rent, as to that extent the claim could not be a random conclusion.® 


1 Ballinten v. Connon & Oo. 1847, 20 
Jur. 40. 

2 Ballinten v. Connon, 1848, 11 D. 26. 

3 Heriot v. Forbes, 1739, M. 802; 
Manson v. Macara, 1839, 2 D. 208 
(Action of damages for slander for £1500 
restricted to £150); Maules Trs. v. 
Maule, 1828, 6 S. 790; Eliot v. Cleg- 
horn, 1828, 68.1097; Miller v. M‘Lean, 


1831, 9 S. 923, and cases in subsequent 
notes. Bell’s Com. 2. 66. 

4 Burns v. Burns, 1879; 7 R. 355; 
James v. James, 1886, 13 R. 1153. 

5 Farrell v. Willox, 1849, 11 D. 565. 

6 Marsh v. Millar, 1849, 12 D. 172. 
See Hamilton v. Fullerton, 1823, 2 S. 
264 (N.E. 235); aff. 1 W. and 8. 531 ; 
Cullen v. Buchanan, 1862, 24 D. 1280. 
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Where a mortgagee in possession of a ship petitioned for recall of 
arrestments laid on the ship, the Court recalled the arrestments to the 
effect of allowing the ship to sail, on the petitioner consigning a sum 
sufficient to cover the claim of the arresting creditor—the sum to be 
subject to the same extent as the ship to the existing preferable claims 
and rights of the petitioner as mortgagee in possession in competition with 
the arrester.’ 

PROCEDURE IN Loosinc ARRESTMENTS.’—Letters of Special or General 
Loosing.—Arrestments are loosed by virtue of letters of loosing. At first 
these letters conferred upon the messenger the power of judging of 
the sufficiency of the security offered by the common debtor and of 
On his report that sufficient security had been found the 
arrestment was loosed, and this was reported to the creditor. The letters 
also authorised the messenger not only to loose the arrestments which 
were mentioned in the application, but further provided that “how oft any 


receiving it. 


such arrestments shall be used at the instance of the said creditors that ye 
as oft loose and take off the same.” This power, however, was taken away, 
and it was also provided that all bonds of caution should be received by 
the Clerk of the Bills and recorded in the Books of Session.2 Notwith- 
standing these provisions, the old form of the Will was still used, and on 
account of this practice, an arrestee, in an arrestment used after a charge 
on the letters had been given, was found to have paid in bona jfide* The 
practice was corrected by Act of Sederunt,? which provided that the 
common debtor° might obtain either letters of general or special loosing 
of arrestment, and which regulated the nature of the caution in each case 
and the procedure generally. The application is made in the Bill Chamber 
by bill, which narrates the ground of debt and prays for letters of special ’ 
or general ® loosing as desired. The bill must be signed by a W.S.° 
Where the application is for letters of special loosing, the bill narrates 
the particular arrestments and specifies the date of the letters of arrest- 
ment. Where caution is exacted, the deliverance passing the bill 


1 Stewart v. Macbeth and Gray, 1882, 
10 R. 382; M‘Phedron v. M‘Callum, 
1888, 16 R. 45. 

2 The procedure in recall is different. 
See p. 207, infra. 


3-1617,c. 17. Ersk. 3. 6. 12. 
4 Paterson v. Cowan, 1826, 4 S. 477, 
(N.E. 482). 


5 11th July 1826. 
6 Others than the common debtor may 
apply. 


7 Where particular arrestments are 
complained of. 


8 Where all arrestments used or to be 
used are to be loosed. 


9 Bills of loosing arrestments, suspen- 
sion, and advocation are exceptions to the 
ordinary rule that bills for signet letters 
do not require the signature but only the 
name of the W.S. See Jurid. Styles, 1st 
ed. ii. 581. 
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specifies the extent of the caution, and that separately as to each arrest- 
ment, and the will of the letters must be framed in similar terms.) 

Where the application is for letters of general loosing, the bill also 
specifies the date of the arrestment used ; the caution exacted is judicatum 
solvi ; the deliverance passing the bill states that such caution has been 
found; and the will of the letters must be framed in similar terms.2 
Along with a bill for letters of general loosing, there must be exhibited to 
the clerk a copy, certified by the extractor of the signet, of the bill on 
which the letters of arrestment sought to be loosed were issued, or other 
satisfactory evidence, so that he may judge of the caution required,? and 
also a certificate that intimation of the application for loosing was made 
to the arrester or his agent forty-eight hours before the bill was presented.‘ 
When arrestment has been used on a depending action concluding for 
random or indefinite sums, the party seeking a general loosing may offer 
in general terms to find caution to such extent as the Lord Ordinary on 
the Bills may judge sufficient. The Lord Ordinary, after intimation to the 
arrester and after giving him an opportunity to be heard, may pass the 
bill on such caution as he thinks reasonable.’ It is competent to ask for 
a general loosing although the arrestments are in execution.° 

As provided by the Act of Sederunt, the will of the letters for which 
the bill is a warrant must be framed in conformity with the Act. By 
order of the Keeper of the Signet a new form of will for the two several 
kinds of loosing has been published—the will of the special letters being 
“to loose the foresaid arrestment in the hands of B., and to intimate the 
loosing to the arrester” ; the will of the general letters being: “to loose 
all arrestments used or to be used at the instance of the said A. by virtue 
of the said letters, etc., and to intimate the same to the said A., and to 
prohibit him from troubling the arrestees, or using any new arrestment.” 

The bill, along with the letters, which are also signed by the W.S. who 
signs the bill, is presented in the Bill Chamber and laid before the Lord 
Ordinary, who, with or without intimation to the arrester as after noticed, 
passes the Bill. On caution being found or consignation made the Lord 


1 A. S. 11th July 1826, sec. 1. The 
caution is found by a bond binding the 
granter to make the subjects arrested 
forthcoming. The regulations contained 
in A. S. 14th June 1799, section 3, and 
which provide that every bond in the 
Bill Chamber shall be extended by the 
Clerk to the Bills, are applicable to bonds 
for loosing arrestment. 

2 A. S. 11th July 1826, sec. 2. 


3 See Cormack & Sons v. Semple, 1890, 
7 S.L. Rev. 100. 

4 See. 3. 

5 A. S. 11th July 1826, sec. 4. The 
Act does not alter the law or practice re- 
lating to letters of loosing arrestment upon 
consignation or letters of loosing arrest- 
ment ad fundandam jurisdictionem, sec. 5. 

6 Smith v. Mackintosh, 1848, 10 D. 
455. 
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Ordinary grants a fiat ut petitur. The letters of loosing when granted 
must, of course, be served upon the arrestee’ and intimation should also 
be made to the arrester.” In bills of loosing arrestment presented under 
the fourth section of the Act of Sederunt, 11th July 1826, and in all bills 
or petitions for loosing arrestments which do not pass de plano, but in 
which answers are ordered, or a discussion takes place, the interlocutor 
passing or refusing the same must be entered in the Minute Book, and the 
certificate of refusal is not issued, or the passed bill delivered, till forty- 
eight hours after such entry. The Lord Ordinary, on cause shown by note 
for the party, may prohibit the issue of the certificate, or delivery of the 
passed bill, during such time as he may judge reasonable for enabling the 
party to obtain a review of the interlocutor. The lodging of a reclaiming 
note does not prevent the interlocutor being carried into effect unless such 
prohibition has been made by the Lord Ordinary.’ 

By letters of special loosing, on caution being found that the sums 
arrested in the hands of those named shall be made forthcoming, the 
special arrestments complained of are removed. By letters of general 
loosing, on caution being found judicatum solvi, all arrestments on the 
same warrants are loosed, not only those already used, but any others 
which may be used. 

Classes of Letters of Loosing.—In practice there are five classes of 
letters of loosing of arrestments, differing from each other as to the kind 
of caution on which they are granted. (1) Letters of special loosing of 
arrestments which have been used in security or on the dependence. 
These proceed on caution in ordinary form. No intimation of the bill to 
the arrester is required. The bill is passed when presented, and when 
caution is found the fiat is written and the letters expede. 

(2) Letters of general loosing of arrestments used or to be used, on the 
dependence of an action concluding for a specific sum, in the hands of 
sundry persons, neither names nor sums being mentioned. Intimation of 
the bill must be made to the arrester and the caution required is 
judicatum solvi5 


1 A. 8S. 1826, secs 3 and 4; Jurid. 
Styles, iii, 316; Bell’s Com. 2. 67. 

2 Jurid. Styles, iii. 316. Since 1617, 
c. 17, the form of intimating the loosing 
to the arrester has gone gradually into 
disuse ; Ersk. 3. 6. 13. Bell says that 
intimation is generally made to the 
arrester, but that it is not absolutely 
necessary (Bell’s Com. 2. 67; Orichton v. 
Borthwick, 1707 M. 798; Bannerman, 


1753, M. 802; Elchies, “ Arrestment,” No. 
30), except in the case of a general loosing 
or of an arrestment for a random sum; 
A. 8. 1826, Campbell on Citation, p. 161. 

3 A. S. 8th June 1850. It will be 
observed that the Act applies not only 
to bills for letters of loosing but to 
petitions for recall. 

4 A. S. 11th July 1826, sec. 1. 

5 Ibid, secs, 2 and 3. 
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(3) Letters of general loosing of arrestments used on the dependence 
of an action concluding for a random sum, as in an action of damages or 
count and reckoning. The Lord Ordinary appoints the bill to be seen and 
answered within a certain time, and after intimation to the arrester he 
fixes the amount of caution.’ 

(4) Letters of special loosing of arrestments used in execution, i.e. on 
decrees or registered obligations, and which can only be loosed on caution. 
The bill must state that the applicant has brought, or is about to bring, the 
competency of the arrestment under review by reduction, suspension or 
otherwise. When the term of payment of the decree has not come, or 
when the arrestment proceeded on a mutual contract in which the obli- 
gations are not liquid, or when the decree has been suspended, letters 
of loosing may proceed on caution. No intimation to the arrester is 
required. 

(5) Letters of loosing of arrestments used ad fundandam jurisdictionem. 
In this case caution judicio sisti must be found. 

Bonds of caution applicable to these five classes are in use at the Bill 
Chamber.’ The liability of the cautioner, and the defences competent to 
him, differ, according as the loosing is special or general, and this will be 
dealt with hereafter. 

A reclaiming note against the judgment of the Lord Ordinary must be 
boxed within fourteen days from the date of the interlocutor.’ If the 
reclaiming days expire on a day when the Clerk’s office is not open, the 
note may be lodged on the first day it is open.* It is thought that the 
provisions of A. S. 14th March 1894, extending the reclaiming days in 
vacation and recess, do not apply to Bill Chamber proceedings. 

PROCEDURE IN JUDICIAL RECALL OF ARRESTMENTS.—The_ procedure 
for recall of an arrestment—which has the effect of stultifying or 
extinguishing the creditor’s diligence—is regulated by different enact- 
ments from those which apply to loosing.® Formerly arrestments could 
only be recalled by petition to the Inner House. By the Personal Dili- 
gence Act, it was provided that it should be competent to the Lord 
Ordinary before whom any summons containing warrant to arrest shall be 
enrolled, or before whom any action on the dependence whereof letters of 
arrestment have been executed has been or shall be enrolled, and to the 
Lord Ordinary on the Bills in time of vacation, on the application of the 
debtor or defender by petition duly intimated to the creditor or pursuer, 


1 Sec. 4. 4 Henderson v. Henderson, 1888, 16 


2 Jurid. Styles, iii, 315. R. 6. 
8 A. S. 11th July 1828, sec. 15. 5 Except A. S. 8th June 1850. 
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to which answers may. be ordered, to recall or to restrict such arrestment, 
on caution or without caution, and to dispose of the question of expenses 
as shall seem just.’ It will be observed that the Lord Ordinary’s power 
only extends to actions which have been enrolled before him, while the 
Lord Ordinary on the Bills in time of vacation may recall arrestments 
although the summons has not been called or enrolled.?_ During Session, 
when there is no depending process, or when the process itself is before 
the Inner House, the petition must be presented to the Inner House.’ 
If, therefore, the arrestments are in execution on a decree, or in security 
on a decree or registered obligation for a future or contingent debt, appli- 
cation must be made to the Inner House. Even when the case is 
depending in the Outer House, the petition may be presented to the 
Inner House as the Act is permissive, not imperative, and does not 
deprive the Inner House of the jurisdiction which it previously possessed.‘ 
Where the petition is presented to the Lord Ordinary before whom the 
action depends it should be addressed to him and not to the Lords of 
Council and Session.” 

A petition, for recall of arrestments on the dependence of an action of 
reduction, presented in the Outer House, is competent before defences are 
lodged; but the Court expressed disapproval of a separate petition 
involving a separate record, and observed that such an application should 
only be made at this early stage in cases of urgency, and then by motion 
at the bar as being incidental to the cause. An opinion was expressed by 
Lord Rutherfurd Clark that in ordinary actions application can only be 
made in the Outer House after the defences have been lodged, and that 
before the case has reached this stage the petition must be presented to 
the Inner House.’ But the opinion seems questionable, as an action is 
held to depend before the Lord Ordinary when it is called.’ 

The petition must be duly intimated to the creditor or pursuer. 
Answers may be ordered, and the arrestments recalled with or without 
caution as the Court may think fit. Although the Act provides for the 
procedure being by petition, it has been held that inhibitions may be 
recalled in the Outer House by a simple motion,!° and in practice the 


11 & 2 Vict. cap. 114, sec. 20. 6 Buchanan v. Black, 1882, 9 R. 926. 
2 Morison v. Rennie, 1847, 10 D. 7 A. 8S. 7th December 1871, sec. 1. 
146. 8 The Court, where intimation of the 


3 Matthew v. Patullo, 1858, 21 D. 
18; Latham v. Edin. and Glas. Railway 
Co. 1866, 4 M. 1084, 

4 Hart, 1864, 3 M. 336. 

5 Gardiner v. Blackwood, 1866, 1 S.L.R. 
136. 


petition could not be effected, dispensed 
with it, and recalled the inhibition, 
Mellis, 1872, 9 S.L.R. 630. 

9 A.S. 8th June 1850. 

10 Barbour’s Trs. v. Davidson, 1878, 
15 SLR. 438. 
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same procedure is adopted in the recall of arrestments.! 
to the Inner House must always be by printed petition. 

Where the application for recall has been made in the Outer House, 
the judgment may be reclaimed against within ten days from the date of 
the interlocutor.’ As the word used in the statute is “lodged” not 
“boxed,” the note had to be lodged within the ten days whether these 
expired during session or in vacation;* but now where the days expire 
during any recess the note may be presented on the first box day after the 
reclaiming days or, if none, on the first sederunt day.t If the reclaiming 
days expire on a day when the clerk’s office is not open, it is sufficient to 
lodge the note on the first day thereafter on which it is open.® 

Arrestments which have been laid on by warrant of the Sheriff may 
be recalled or restricted with or without caution by the Sheriff from 
whose books the warrant issued. Application is made by petition of the 
debtor or defender duly intimated to the creditor or pursuer. Answers 
are allowed and the procedure is the same as in summary cases. The 
Sheriff’s judgment is subject to review by the Court of Session.? Where 
the respondent appeared in the Sheriff Court he is not debarred from 
appealing by not having lodged answers.’ Application may also be 
made to the Inner House of the Court of Session.® 

There is this distinction between application for recall to the Lord 
Ordinary and to the Sheriff, that the former can only recall arrestments 
on the dependence, while the latter can recall any arrestment in security 
or in execution.? 


An application 


It would seem that the Sheriff has no power at common 
law to recall arrestments, and his power would therefore be limited to 
applications by the debtor or defender.'® 

Title to petition for Recall.Where the application for recall is pre- 
sented to the Lord Ordinary before whom the action depends, or to the 
Lord Ordinary on the bills in vacation, or to the Sheriff, the only party 
who has a title to petition is the debtor or defender." Where the petition 
is presented to the Inner House, or where the application is for letters of 
loosing, other parties than the common debtor may instruct a sufficient 


1 See Buchanan v. Black, supra. 8 Drummond vy. Boyd, 1834, 12 S. 


2 Personal Diligence Act, 1838, sec. 20. 

3 Lockhart v. Cumming, 1851, 13 D. 
996. 

4 A. S. 14th March 1894. 

5 Henderson v. Henderson, 1888, 16 
R. 5. 

6 Pers. Dilig. Act, 1838, sec. 21. 

7 Gordon v. Bruce & Co, 1897, 24 R. 
844, 


454; Stewart v. Macbeth and Gray, 1882, 
10 R. 382. 

9 Personal Diligence Act, 1838, sec. 
21; Gillies v. Bow, 1877, Guthrie’s Sh. 
Ct. Ca. 196; Jurid. Styles, iii. 310. 

10 Stewart v. Macbeth and Gray, supra. 

11 Pers. Diligence Act, 1838, secs. 20 
and 21. 
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title—as where the petitioner has, along with the common debtor, a right 
of property in the subject arrested,’ or is entitled to the use of it,” or is 
cautioner for the common debtor; or is or claims to be the owner of it,* 
or avers that his funds have been arrested on a warrant not applying to 
him.> Indeed, any one who has an interest in having the arrestment 
taken off and who can produce the requisite caution may apply. Thus, 
where a ship chartered for a foreign voyage had been arrested for the 
share of a part owner, the other owners were entitled to have the arrest- 
ment loosed on finding caution ;° so also a mortgagee in possession.’ The 
charterer of a vessel arrested for the owner’s debt may apply for recall it 
willing to find caution.® 

Disputed Question of Right cannot be tried.—It is not competent by 
bill for letters of loosing, or by petition for recall, to try a disputed 
question of right to the subject arrested, where the averments of the 
parties necessitate a proof.® This question will be determined in the 
furthcoming.”° Where the petitioner averred that the subjects arrested 
had been sold and delivered to him prior to the arrestment, while the 
arrester averred that the sale was simulate and merely intended to defeat 
the diligence, the Court found that the question could not be tried in a 
petition for recall."' Lord President Inglis said : “ In an application of this 
kind we must be able to say that arrestments should never have been 
used at all, or else to say that they should be recalled on caution being 
found. We cannot allow a proof.” The arrestments were therefore only 
recalled on caution. 
proved him beyond doubt to be the owner, it is thought that the arrest- 
But, if the common debtor 


If the petitioner produced instant evidence which 


ments would be recalled without caution.!” 


1 Malcolm v. Cook, 1853, 16 D. 262; 
M‘Aulay v. Gault, 6th March 1821, F.C. 

2 Stewart v. Macbeth, supra. 

3 Drummond v. Boyd, 1834, 12 S. 
454. 

4 Duffus and Lawson v. Mackay, 1857, 
19 D. 430; Baldstein v. Bock & Co. 1872, 
9 SLR. 512; Vincent v. Chalmers & 
Co.’s Tr. 1877, 5 R. 43; Brand v. Kent, 
1892, 20 R. 29; Drummond v. Boyd, 
1834, 12 8. 454. Notwithstanding the 
Opinions in Brand’s case it is thought 
that a petition for recall is competent. 
If the question of right is disputed it 
will not be tried in the petition, and recall 
will only be granted on caution (Vincent, 
supra). If the petitioner’s title is capable 
of instant verification it is thought recall 
would be granted without caution. 


5 Murdoch v. Dennett, 1894, 11 S.L. 
Rey. 67. 

6 Malcolm vy. Cook, supra; M‘Aulay 
v. Gault, supra. In Crawford v. Ritchie, 
1837, 16 S. 107, a party claiming rents 
against an assignee was found to have no 
title or interest to apply for loosing of 
arrestment of the rents until he reduced 
the assignation. 

7 Stewart v Macbeth, supra. 

8 Thorburn v. Starr De Wolf, 1847, 10 
D. 310. 

9 Vincent v. Chalmers & Cos Tr. 
supra; Brand y. Kent, supra. 

1 bid. 

1 Vincent v. Chalmers & Co.s Tr. supra. 

12 Ibid. ; Duffus and Lawson v. Mackay 
and Others, 1857, 19 D. 430; Bildstein 
v. Bock & Co. 1872, 9 S.L.R. 512. 
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was not a party to the petition, intimation to him would be necessary. 
So where the facts are not in dispute, a petition for recall is the proper 
process for determining whether the fund arrested is wholly or partly 
alimentary and not attachable. The Court will recall the arrestment to 
the extent to which the fund is found alimentary.” 

It has been held in the Sheriff Court, that where the arrestment is 
manifestly inept, and the arrestee declines to give up the articles arrested 
except on getting a guarantee from the owner to indemnify him against 
any action by the arrester, the owner is entitled to bring a petition for 
delivery at once. The pleas that the pursuer should have presented a 
petition for recall of the arrestment or brought a multiplepoinding were 
repelled.* 

Recall may be Extra-judicial—It is not necessary to apply for a formal 
or judicial recall. The arrester may informally recall or withdraw his 
arrestment and render it unnecessary for the arrestee to apply to the 
Court. In a suspension of a charge by the arrestee, letters from the 
arrester to the common debtor passing from the arrestments were held 
satisfactory evidence of the arrestments being loosed.’ Arrestments having 
been used in the hands of the defender in an action at the instance of the 
common debtor, a party granted a letter offering to guarantee the debt 
claimed by the arrester if the arrestment was withdrawn and the money 
paid to the pursuer. It was found that the production in process of the 
letter of guarantee and the letter accepting it was a virtual withdrawal of 
the arrestment.° 

The following case though dependent on special circumstances seems 
worthy of notice. Arrestments were used in the hands of a tenant on 
7th and 15th November to attach the rents due at Martinmas and 
Whitsunday respectively. The arrester thereafter consented, by letter to 
the arrestee, that certain payments which were necessary to preserve the 
property for the benefit of the arrester should be made out of these rents, 
and authorised the arrestee to retain the subsequent rents till the 
advances were paid, but “reserving always the claim to the rents under 
the arrestment of 7th November.” These payments more than exhausted 
the rents attached by the arrestments. The arrestee paid away the 


1 Brand v. Kent, 1892, 20 R. 29. In 3 M‘Kay ¥%. Highland Railway Oo. 
this case the petition was refused, but it 1872, Guthrie’s Sh. Ct. Ca. 193. 
is thought it was competently presented 4 Sempson v. Fleming, 1857, 20 D. 77 ; 
and that if caution had been offered it frying v. Wight, 1829, 7 S. 618. 
should have been granted. 


2 Livingstone v. Livingstone, 1886, 14 
R. 43. 6 Simpson v. Fleming, supra. 


5 Ewing v. Wight, supra. 
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subsequent rents to a-judicial factor, appointed in an action of ranking 
and sale of the property, on getting from him an obligation to repeat. It 
was found that, although the effect of the arrestment of 15th November 
had not also been reserved, the arrester did not intend to abandon and 
had not abandoned her preference, but had only allowed payment to be 
made for the general behoof; that the tenant was bound to have retained 
payment of these advances out of the subsequent rents due by him ; and 
that the tenant having obtained a guarantee, the arrester was entitled to 
her preference over the subsequent rents." 

Expense of Recalling.—The recall of arrestments is a distinct process 
from the action in which they have been used, and the claim for the 
expenses of the recall does not depend upon the merits of the action.” If 
the arrestments are recalled and the Court is of opinion that they were 
unwarrantable, or for an undue amount, or were used nimiously and 
oppressively, the arrestee may be found liable in expenses, although he 
succeed on the merits? But if the arrestments were properly used in 
the circumstances, and are merely recalled on caution or consignation, 
and without any opposition on the part of the arrester, the expense of 
recall will fall on the petitioner. 

It has been held in a recent case that a pursuer, who had used 
arrestment on the dependence, is not bound on the defender making pay- 
ment of the sum awarded by the decree, to withdraw the arrestment, and 
that his refusal will not subject him in the expenses of a petition for 
recall presented by the defender.* In this particular there seems no dis- 
tinction between inhibition and arrestment, and it is unfortunate that 
none of the decisions dealing with the recall of inhibition in similar cir- 
cumstances and which lay down an opposite rule, were cited to the Court. 
Thus, it has been decided more than once, that a defender who has been 
assoilzied,’ or against whom the action has been dismissed,° is entitled, 
on the refusal of the pursuer to withdraw an inhibition used on the 
dependence, to his expenses of a petition for recall. And e converso 
expenses have been refused where the petitioner had made no application 


1 Baird v. Faulds, etc. 1831, 9 S. 754. 

2 Clark v. Loos, 1855, 17 D. 306. 

3 Clark v. Loos, supra, and for similar 
cases see “Inhibition,” p. 568, infra. 
The pursuer in an action, in which he 
succeeded, was refused his expenses in 
opposing as incompetent an application 
by the defender, who had consigned the 
principal sum sued for, for prohibition 
of threatened arrestments on the depend- 
ence, which application was granted of 
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4 Roy v. Turner, 1891, 18 R. 717. 

5 White v. Ballantine, 1824, 2S. 770 
(N.E. 640); Sheriff v. Balmer, 1842, 4 
D. 453; Livingstone v. Learmonth & Co. 
1824, 2 S. 730 (N.E. 611); Muckarsie 
v. Williamson, 1824, 2 S. 771 (N.E. 
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8 Jack v. Dalrymple, 1824, 7 S, 219. 
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to the pursuer for a recall of the diligence! Between these cases and 
the recent decision referred to there is this distinction, that in the former 
the defender was assoilzied, in the latter decree passed against him. This 
is an unimportant distinction when the sum decerned for has been paid, 
and did not in any way enter into the judgment. There seems little 
doubt that the decision is unsound in law, as it is unfair in equity? A 
wife was entitled to her expenses, as between party and party, in opposing 
a petition by the husband for recall of inhibition and arrestments on the 
dependence of, and arrestments on the decree in, an action of separation 
and aliment, although the diligence was recalled as the husband had paid 
all sums then due and was not vergens ad inopiam.* 

If the petition for recall is dismissed the respondent is, of course, 
entitled to his expenses.‘ 

The practice is, where arrestments are recalled on caution, to reserve 
expenses and to allow interim extract, so that the petitioner may raise 
the question of expenses after the principal action has been determined.° 
If the interlocutor recalling the diligence, or dismissing the petition, 
neither disposes of nor reserves the question of expenses, the matter 
cannot be afterwards raised either in the petition or in the relative action.® 
In one case’ Lord Neaves said that he was “not satisfied that the 
cause was so completely exhausted by the interlocutor granting the 
prayer of the petition on caution, that nothing more could then have 
been done in it. If caution had not been timeously found, it would 
probably have been held competent still to refuse the petition. On the 
other hand, when caution was found and certified, either party might 
perhaps have moved for expenses.” If the arrestments have been recalled 
on a minute and interlocutor in terms thereof, it is thought that the 
expense of recall must then be determined or reserved, otherwise it 
cannot be afterwards claimed.° 

ErFEcT oF Loosing AND ReEcALL.— The loosing of the arrestment 
entitles the arrestee to pay to the common debtor.’ It does not, however, 

5 Dobbie v. Duncanson, 1872, 10 M. 
810. 

6 Dobbie v. Duncanson, supra ; Clark 
vy. Loos, 1855, 17 D. 306; Steven v. 
M‘Dowalls Trs. 1867, 3 S.L.R. 320. 

7 Duff v. Wood, supra. 

8 The late Auditor of the Court of 
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3 Symington v. Symington, 1875, 3 RB. 
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operate a discharge and extinction of the creditor's diligence. If the 
goods arrested remain in the arrestee’s hands, or if the debt has not been 
paid by him to the common debtor, when the arrester obtains his decree, 
they may be made the subject of furthcoming and the preference will 
date from the time of the arrestment.! If the arrestee has paid away the 
funds, the arrester’s claim will only be against the cautioner.” 

Where the arrestment is recalled the creditor’s diligence is ex- 
tinguished ; his security is limited to the caution or consignation, if any 
has been required. 

LIABILITY OF CAUTIONER.—(1) Special Loosing or Recall_—There is no 
distinction between the liability of a cautioner in a special loosing and in 
a recall of arrestments, and what follows is equally applicable to both. As 
in most cases of recall or special loosing the Court fixes a sum as the 
limit of the caution required, the cautioner’s liability can in no case 
exceed this sum. The following statements are however still of import- 
ance, either where no limit is mentioned in the bond, or where the 
cautioner maintains that the value of the subject arrested is less than the 
limit specified. 

Where arrestments have been recalled on caution, or loosed on 
caution in an application for special loosing, the obligation of the 
cautioner is to make the arrested goods forthcoming. His obligation 
takes effect from the moment the bond of caution is delivered. It is no 
defence that, although the bill for letters of loosing was passed, the letters 
were never expede.’ The measure of the cautioner’s liability is the value 
of the subject arrested.* If this exceeds the debt secured by the arrest- 
ment he is of course only liable to the amount of the debt, as the subject 
is only attached to that extent.? The extent of his obligation may be 
ascertained by the writ or oath of the arrestee. If the sum arrested is 
not ascertainable, his liability will be fixed at the debt due by the 
common debtor to the arrester. Goods contained in lockfast trunks, and 
packages, having been arrested, the arrestment was loosed upon caution 
in common form to make the subjects forthcoming. The goods having 
afterwards been given up by the arrestee to the common debtor without 

1 Bank. 3. 1.37; Ersk. 3. 6.13; Bell’s 4 Anderson, Child & Oo. v. Pott and 
Com, 2. 67 ; Bell’s Pr. sec. 2282; Graham M‘Millan, 1825, 3 S. 498 (N.E. 347); 
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any inventory or appreciation, the cautioner was found liable to the 
arrester to the extent of the debt upon which the arrestment was used.) 
In such a case the cautioner’s liability is simply that of a cautioner in a 
general loosing judicatwm solvi.2 The cautioner would seem entitled to 
offer the goods at any time to the arrester and thus get quit of his 
obligation.? But they must be in the same condition as at the date of 
arrestment. If the subject arrested has, in consequence of the arrestment 
being loosed, suffered injury, the cautioner is answerable therefor An 
arrestment of a ship having been loosed and eight years having elapsed, 
the cautioner was only found entitled to delivery of his bond of caution 
on showing that the vessel was in as good a condition as when arrested.° 
It has, however, been doubted whether the cautioner is responsible for a 
decrease in value arising from natural decay, from fall of markets, from 
insolvency of the debtor, or from accident without any negligence on the 
part of the arrestee ; the doubt being based on the fact that the goods 
are restored to the creditor’s diligence in the same state as if they 
had all along remained under his arrestment.’ But in a case where a 
ship had been arrested on the dependence and the arrestments loosed 
upon caution, it was held that although the action continued in depend- 
ence for fifteen years, so that when the cautioner came to be called on 
under his bond, the ship had perished by natural decay, the cautioner 
was liable for its value at the date of loosing the arrestments.” Lord 
Glenlee observed that “Cautioners, in loosing arrestments, are not 
cautioners for the arrestee, but are bound along with and for the 
common debtor, that the subject arrested should be forthcoming as it 
stood at the date of loosing. If the subject perish accidentally, while the 
arrestment has not been loosed, the arrestee in that case cannot produce 
and his obligation is at an end; but if the arrestment has been loosed 
the cautioner is not thereby free.” The other judges concurred, with the 
remark that an opposite doctrine would enable parties by protracting a 
lawsuit to free themselves from the effect of an arrestment.® It appears, 
however, that the deterioration was not so much from natural decay as 
from the use to which the ship was put after the arrestments were 
loosed, and of which use the arrestee was getting the benefit. As the 
arrestee was drawing profit from the arrested subject, there was clearly an 


1 Macarthur v. Bruce, 1760, M. 803. 7 Anderson, Child & Co. v. Pott and 
2 See p. 218, wnfra. M‘Millan, 1825, 3 S. 498 (N.E. 347). 
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4 Middlemas v. Brown, 1828, 68.511. arguments.) 
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obligation on him or his cautioner to repair it and restore it in its original 
condition! If no advantage were taken of the loosing and the goods 
remained where they were arrested, it may be doubted whether the 
cautioner would be responsible for their fall in value. 

If the loosing becomes ineffectual by another creditor arresting, the 
cautioner is free on giving notice to the prior arrester. But the prior 
arrestment is still effectual in competition.? Professor Bell* also doubts 
“whether, if other creditors have used arrestments, even after the goods 
have been removed, the cautioner may not still be free on making them 
furthcoming, under the burden of those arrestments”; and there is no 
reason to doubt that this is so. If the goods were carried off by a 
subsequent poinding the cautioner would be freed.” 

Where the cautioner is only bound on certain conditions, these con- 
ditions must be purified before he can be held liable. A debt which was 
being sued for having been arrested by a creditor of the pursuer, a party 
eranted a letter offering to become cautioner for the debt claimed by the 
arrester if the arrestment was withdrawn and the money sued for paid to 
the pursuer. It was found (1) that the production in process of the 
letter of guarantee and the letter accepting it was a virtual withdrawal of 
the arrestments; (2) that the departure from the arrestments, so as to 
permit the application of the money ultimately decerned for in payment 
of debts due by the purchaser, although the money was not actually 
handed over to him, was sufficient purification of the condition of the 
letter of guarantee that the money should be paid to him. The cautioner 
was therefore found liable to the arrestee for the debt due to him.® 

Distinction between Cautioner in a Suspension and ina Recall or Special 
Loosing of Arrestments.—There is a clear distinction between a cautioner 
in a suspension and a cautioner in a recall or special loosing of arrest- 
ments. In a suspension the obligation of the cautioner is to pay the 
suspender’s debt, if due, with the damages and expenses decerned for.’ 
On the other hand, the cautioner in a recall or special loosing does not 
give caution for the arrester’s debt, but merely guarantees that the sum 
arrested shall be forthcoming when the arrester is entitled to demand it 
from the arrestee, and if this sum is less than the debt he is only liable 


1 On the same principle, in a furth- 3 Ibid. 
coming, bank interest, but without ac- 4 Campbell v. M‘Hardy, 1823, 2 S. 
cumulations, was allowed from the date of | 518 (N.E. 455). 
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for the amount arrested. In short, the effect is to substitute the cautioner 
in lieu of the arrestee to the extent of the sum attached! If the arrest- 
ment had not been recalled, the pursuer, upon producing his decree, 
whether obtained causa cognita from the Court or upon an award ina 
judicial reference, could demand payment from the arrestee, and as the 
cautioner merely comes in place of the arrestee, the arrester’s situation is 
not altered or impaired. His position is not to be made worse by the 
appearance of a cautioner, whom he did not ask for or require, and whose 
interposition he could not prevent. Accordingly, the cautioner has 
nothing to do with the merits of the original action and cannot join in the 
defence ; nor, if the debtor desired to abandon it, could he take it up. 
But in a suspension the creditor who has charged for payment of his debt 
insists upon having a cautioner judicatum solvi, as the condition on which 
alone the debtor is to be allowed to discuss the merits of his claim, and 
he thus brings another party into the field who is equally interested in 
the litigation with the original debtor. The cautioner in a suspension 
has, therefore, such a connection with the debt discussed in the suspension 
that he may appear and plead a defence which the suspender has either 
omitted to plead or refrains from pleading.’ 

In the execution of diligence the distinction between the two classes 
of cautioners is clearly pointed out. “Hence, when the cautioner in a 
suspension is called upon to pay the debt, he is charged on the bond, and 
this may be even along with the suspender ; but when the pursuer is to 
operate on the bond for loosing the arrestment, if the amount for which 
he is cautioner has been previously ascertained, to that extent decree is 
craved in an application to the Sheriff? unless it exceed the sum found 
due to the pursuer, to which of course the claim is restricted.; and when 
the amount arrested was not previously ascertained, Stair says, cautioners 
in loosing “are no farther liable than in so far as was in the hand of the 
person against whom the arrestment was used, who therefore must be 
pursued either before or with the cautioner, that the debt may be con- 
stituted” against the arrestee and the cautioner,—the common debtor 
being also a party, but only to the effect of fixing the amount of the sum 
arrested. In either state of the sum arrested, it is a proceeding quite 
distinct and separate from a charge against the defender for the debt. 
For neither the arrestee nor the cautioner has any concern with the debt 
for which the arrestment was used, except to see that it has been found 


1 Potter v. Bartholomew, 1847, 10 D. 3 Where the recall was in the Sheriff 
97; Malcolm v. Cook, 1853, 16 D. 262. Court. See infra, p. 241. 
2 Potter v. Bartholomew, supra. 


218 LOOSING AND RECALL OF ARRESTMENTS 


due in the action before the Sheriff, and to what extent ; the decree of the 
Sheriff is the evidence of this, and thus that the condition of the bond has 
been satisfied.” ! 

Applying this distinction, a cautioner in a recall of arrestments on the 
dependence (differing from a cautioner in a suspension) was bound to pay 
to the pursuer on his obtaining decree against the common debtor, 
although the action had been remitted to judicial referees without the 
cautioner’s knowledge, and decree pronounced in terms of their award 
without investigation by the Court into the merits.” 

(2) General Loosing—The position of a cautioner in a general loosing 
of arrestments is quite different from that in a special loosing or recall. 
The former is a cautioner judicatwm solvi and is in much the same 
position as an ordinary cautioner or a cautioner in a suspension. The 
distinction is well brought out by Lord Justice-Clerk Inglis : “The dis- 
tinction between the position of a cautioner in a general loosing and the 
cautioner in a special loosing is clear. The obligations are entirely 
different in the two cases, both in nature and in effect. In a special 
loosing the obligation is, that a fund, attached in the hands of a particular 
arrestee, shall be forthcoming as soon as the arrester shall be in a position 
to demand payment from the common debtor. In short, the cautioner in 
a special loosing, can state no objection that is not equally open to 
an arrestee, and, of course, an arrestee could never be heard to say that 
the claim of the arrester against the common debtor was not well founded. 
Nobody has any interest to say that but the common debtor himself. 
But in a general loosing the rights of parties are altogether different. A 
general loosing applies to no particular fund, to no particular arrestment, 
and to no particular arrestee. Its object is to set aside all arrestments 
used, or which may be used, by a creditor holding a warrant of arrest- 
ment ; and it is quite obvious that the caution required in such a loosing 
must be different from that which is required in a special loosing. In a 
general loosing there is no means of imposing an obligation to make a 
particular fund forthcoming. The obligation required is a simple obliga- 
tion judicatum solvi, and the bond of caution is framed accordingly. . . . 
It is quite impossible to distinguish between the rights and obligations of 
an ordinary cautioner for payment of money, and the cautioner in such a 
bond as the present, further than that in the ordinary case a cautioner 
becomes bound for repayment of a loan or the like, and in the latter the 
cautioner becomes bound for the sum to be found due by a decree. The 
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2 Potter v. Bartholomew, supra. 
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equities in both cases are the same.”! Accordingly, a cautioner in a 
general loosing of arrestments, being entitled to the privileges of an 
ordinary cautioner, may plead that the claim of the arrester against the 
common debtor is not well founded, and may object to a reference to 
arbitration; or if he consent to a reference he is entitled to see that the 
submission is regularly and fairly conducted? But where such a 
cautioner had consented to his cautionary obligation being transferred 
from the action to a submission, by which it had been superseded, he was 
not entitled to challenge a minute in the submission by which the 
common debtor and his creditor adjusted the amount of the debt—no 
unfairness in the transaction being alleged.’ 

The cautioner’s obligation is to pay whatever sum or sums shall be 
found due to the arrester or arresters, and it includes the expenses of 
process although decree for these has been taken in name of the agent.* 
Although the bond of caution is granted to the creditor, the agent as 
being really a judicial assignee of the arrester is entitled to do diligence 
against the cautioner in his own name.” 


1 Macdougall’s Tr. v. Law, 1864, 3 £ Clark v. Duncan, 1833, 12 8. 158; 

M. 68. May v. Malcolm, 1825, 4 8. 76 (N.E. 79). 
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3 Thid. infra. 


CHAPTER X 
I, BREACH OF ARRESTMENT.—II. PRESCRIPTION 


I. BrEaAcH or ARRESTMENT. —If, notwithstanding an arrestment, and 
without its being loosed or recalled, the arrestee voluntarily pays the 
debt, or delivers the goods arrested, to the common debtor or other party, 
he commits a breach of the arrestment and is liable to the extent of the 
sum attached thereby.! He must, however, be aware of the arrestment 
having been used. At common law, an arrestee on whom the schedule of 
arrestment has been properly served at his domicile is protected from 
repayment, although he has paid away the fund thereafter, if in point of 
fact he was ignorant of the existence of the arrestment.’ By statute, an 
arrestment executed to attach the effects of a debtor, as in the hands of a 
person out of Scotland, does not interpel him from paying to the original 
creditor, unless it is proved that he, or those having authority to act for 
him, were, when payment was made, aware of the existence of the arrest- 
ment.? But ignorance of the arrestment does not affect its validity ; it 
will be effectual so long as the fund is not bona fide paid away.* This 
could only apply to arrestments on actions in the Court of Session and 
had the effect of extending to foreigners a privilege already given to 
natives. In the Sheriff Court, an arrestment, when not personally served 
on the arrestee, is ineffectual, unless the officer posts a copy of the 
schedule to him at his last known place of abode.’ If this is done the 
arrestment is valid, but the arrestee paying in ignorance would still be 
protected at common law. 

If the arrestee has a right of retention over the funds in his hands, or 
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is entitled to use them in compensating or discharging an obligation in his 
favour by the common debtor, the application of the money for this 
purpose is not a breach of arrestment; the arrestment only attaches the 
funds under these burdens.! The money may even be paid away to a 
third party employed by the arrestee to perform the obligation incumbent 
on the common debtor. Thus the common debtor was a contractor for 
the erection of a building, which he failed to erect in the specified time 
and manner. Arrestments to attach the unpaid portion of the work 
having been laid in the employer’s hands by a sub-contractor, the employer 
was found not to have acted in breach of the arrestment in having paid 
this sum to his own men and to a cautioner of the contractor, who had 
finished the latter’s work.’ 

It is also a good defence to an action for breach of arrestment that the 
goods have been carried off by a completed diligence, although subsequent 
in date to the arrestment, as by another creditor of the common debtor 
having executed a poinding and sale, or confirmed as executor-creditor.® 
The arrestee is under no obligation, and is not even entitled, to suspend the 
charge.* Ifa creditor of the poinder were to arrest, the raising of a multiple- 
poinding by the arrestee would not prevent the poinder going on with his 
diligence ; and if the goods were sold under the poinding the arrestee 
would still be liable to the arrester. The arrestee should have suspended 
the charge.” 

The owner is entitled to intromit with the subjects arrested so far as 
necessary for their safety and preservation without being liable for breach 
of arrestment.” 

Effect of Breach against Contravener.—A breach of arrestment renders 
the arrestee liable to a criminal action as well as to civil responsibility. 
The limit of his civil liability is the value of the subject arrested where 
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that can be ascertained! “The Court were clearly of opinion, That by a 
just interpretation of the statute, the contravener could be liable no 
further than in valorem ; and it was observed, that not only Lord Stair, 
but all the writers, not excepting Mr. Erskine, had expressed themselves 
somewhat inaccurately on this subject.”? If the sum secured by the 
arrestment is less than the value of the subject attached, the liability of 
the arrestee in question with the arrester will be limited to the sum 
secured—this being the loss sustained by him. If the value of the subject 
arrested cannot be ascertained, the arrestee will be liable for the whole 
debt due to the arrester.? Where the arrestee is also the defender in the 
action on which arrestment was used (e.g. where a ship belonging to him 
has been arrested), and he has removed the vessel in breach of the arrest- 
ment, he will only be allowed to defend the action on finding caution or 
consignation to the extent of the sum secured by the arrestment.* 

The arrestee is only liable to a creditor arresting prior to the contra- 
vention, and not to one arresting subsequent thereto, although the latter 
might in competition be preferable to the other. Thus an arrestee in 
contempt of an arrestment made payment to the common debtor. There- 
after the Crown arrested in the hands of the arrestee before the first 
arrester had got judgment, and would thus have been preferable if funds 
had been attached by the arrestment. It was found that while the arrestee 
might be liable for the debt to the first arrester, he was not so to the 
Crown, as there were no funds in his hands at the date of the arrestment. 
The argument, that he should be considered to possess funds as these had 
been illegally paid away, was not listened to.° 

An attempt to defeat the arrestment, by making a roundabout use of 
the money to pay another debt due by the common debtor, will subject 
the parties in expenses. Thus the common debtor having got the arrestee 
to accept certain bills, indorsed them to a third party who was aware of 
the arrestments. The arrestee then raised an action of multiplepoinding, 
in which the arrester was preferred. The arrestee was found not entitled 
to the expenses of raising the multiplepoinding, and both the arrestee 
and the indorsee were found liable to the arrester in expenses.® 

Breach of arrestment is also a contempt of Court and renders the 
contravener liable to a fine or imprisonment. But the Court, while still 
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recognising that it is a punishable offence, would probably hesitate, unless 
in extreme cases, to treat it as contempt of Court.) 

I], PRESCRIPTION OF ARRESTMENTS.—Arrestments in execution pre- 
scribe in three years from their date; arrestments in security, in three 
years from the date of the decree constituting the debt. Where the 
arrestment is used on a future or contingent debt, it only prescribes in 
three years from the time when the debt becomes due and the contingency 
is purified.’ Formerly the period of prescription was five years.‘ 

To interrupt prescription it is necessary that the arrestments be 
“pursued or insisted on” before the years have run.’ Service of an action 
of furthcoming before the three years have expired is, of course, sufficient,® 
as also the raising of an action of multiplepoinding by the arrester” or 
arrestee.? It is sufficient if the multiplepoinding is served within three 
years from the date of the arrestment, although it was not brought by the 
arrester, nor appearance entered by him or his arrestment produced till 
the three years had expired.? Appearance may even be made by the 
arrester after the multiplepoinding has been awakened after having been 
asleep for many years." The arrester must found on his arrestment ; it 
was not sufficient that within the three years the common debtor applied 
for and obtained decree of cessio, that the ground of the application was 
a charge by the arrester for the debt secured by the arrestment, and that 
the arrester appeared and opposed the application, without, however, 
founding on his arrestment.'’ It will not suspend the running of the 
prescription that the common debtor has raised a suspension of the decree 
on which the arrestment is founded. The arrester should proceed with 
his action of furthcoming, although he cannot obtain decree till the 
suspension is decided.” So, if the fund arrested is not payable till 
the years of prescription have run, the arrester must interrupt the course 
of prescription by raising his action of furthcoming concluding for payment 


against the arrestee when the term of payment arrives.”* 
1 Inglis and Bow v. Smith and Atk- 6 Cameron v. M‘Ewen, 1830, 8S. 440; 

man, 1867, 5 M. 320; Harvie v. Ross, Bank. 3. 1. 53. 

1887, 24 S.L.R. 250. 7 Orawford v. Simpson, 
2 Personal Diligence Act, 1838, sec. 22; I 1049 ; More's Notes, 273. _ 

Crawford v. Simpson, 1732, M. 11049; 8 Thomsonand Ainsliev. Simpson, 1774, 


: 18296.49.477 (NE M. 11049; Crawford v. Simpson, supra. 
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10 Thomson and Ainslie v. Simpson 
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3 Personal Diligence Act, supra. 
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4 1669, c. 9; Stair, 2. 12. 32; Bank. 
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14 R. 643. 


1 Jameson y. Sharp, supra. 

12 Paterson v. Cowan, 1826, 4 S. 477 
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Where a multiplepoinding raised by the arrestee had not been proceeded 
with for thirty years after the raiser had been found liable in once and 
single payment and claims lodged, it was objected that, as the arrestment 
was prescribed, the action being founded on it must necessarily share the 
same fate. The Court repelled the objection, as the plea of prescription 
could only be available in the competition against that party who claimed 
on the arrestment, and was not pleadable against the competency of the 
multiplepoinding which was for the benefit of all parties. Lord Gillies 
remarked : “They are just putting the cart before the horse.”? 

The execution of citation is the evidence of the date of the service of 
the furthcoming or multiplepoinding. Although not lodged till two years 
after the commencement of the process of furthcoming, it was held 
sufficient evidence of citation to interrupt the prescription.” 

The execution of an arrestment has no effect in interrupting the 
prescription of the debt on which it is founded.? A landlord before the 
term of payment of rent obtained sequestration of his tenant’s crop and 
stocking, the petition containing also a prayer for payment. He there- 
after used arrestments on the dependence, but allowed the tenant to sell 
on an arrangement that the proceeds were to be applied in extinction of 
the rent. More than seven years after the term of payment of the rent 
he raised an action for payment of a balance of the rent alleged still to 
be due. It was found that although the sequestration was never recalled, 
neither it nor the arrestment was any bar to the running of the quin- 
quennial prescription.‘ 


1 Boyes’ Trs. v. Hamilton, 1829, 7 S. 3 Cochrane v. Fergussons, 1830, 8 S. 
459. 324. 
2 Cameron v. M‘Ewen, 1830, 8 S. 440. 4 Ibid. 


CHAPTER XI 
FURTHCOMING 


NATURE and Object of Furthcoming.—Arrestment being only an inchoate 
diligence, in order to complete the preference of the arrester it must be 
followed by an action of furthcoming by him against the arrestee, con- 
cluding that the latter should be decerned to pay to the pursuer the debt 
arrested, or deliver to him the goods belonging to the common debtor 
which were in his possession at the time of the arrestment.!_ “An arrest- 
ment and forthcoming is an adjudication preceded by an attachment, and 
the essential part of the diligence is the adjudication. It follows that an 
arrestment is futile unless it can be followed up and the diligence worked 
out by a decree effectually transferring from the common debtor to the 
arresting creditor the obligation which was originally prestable to the 
former by the arrestee.” * 

In our earlier law arrestment was viewed simply as a prohibition 
against the arrestee parting with the subject arrested ;* but later it came 
to be regarded as an attachment, the effect of which in conferring a pre- 
ference in competition might be determined without an action of furth- 
coming.’ If the arrestee did not dispute his liability to the common 
debtor, the competition might be, and in practice frequently was, and is, 
decided by a decree of preference in an action of multiplepoinding,° or in 
the process relative to a competing poinding or in a suspension and 
interdict thereof. While it has never been decided that the decree of 
preference in a multiplepoinding or other process has the same effect in a 
competition as if decree of furthcoming had been obtained, there seems 

IOS tar, 4501 20,02 6 non laeo 0,230. 5 Crs. of  Bonjedburgh, 1755, M. 
42; Ersk. 3. 6. 15; Bell’s Pr. sec. 2283. 724; Lindsay v. L. & N.-W. Ry. Co. 

2 Lucas’ Trs. v. Campbell and Scott, supra; Natl. Bank v. M‘Queen, 1881, 
1894, 21 R. 1096 (L. Kinnear, 1103). 18 S.LR. 683; N. B. Ry. Co. v. White, 

3 Stair, 3. 1.26; Ersk. 3. 6.2; Exsk. 1882, 20 S.LR. 129; see Bell’s Com. 
Pr. 3. 6. 6; Lindsay v. L.& N.-W. Ry. 2. 277-79. 


Co. 1860, 22 D. 571 (L. Deas, 598). 6 See “ Poinding,” infra, p. 354 and 
4 Lindsay v. L.& N-W. Ry. Oo. supra. pp. 361. 
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no reason to doubt that it has, as the decrees in both actions transfer the 
fund to the successful claimant! Decree in a multiplepoinding would 
seem to have this effect not only against appearing claimants, but against 
parties not appearing or not even cited, as after the decree of preference 
the common debtor is divested and the fund is no longer open to the 
diligence of his creditors. 

The object of the action of furthcoming is twofold, (1) to ascertain 
the extent of the debt due by the arrestee to the common debtor, or the 
goods in the arrestee’s hands, and (2) to transfer to the successful arrester 
the fund, or such part of it as will satisfy his claim, either by adjudging 
to him the debt arrested or by selling for his behoof the goods attached.” 

Court, Parties, Procedwre.—The action may be brought in the Court of 
Session? or in an inferior Court. It may be raised in any Sheriff Court 
to whose jurisdiction the arrestee is subject, although the common debtor 
does not reside within such jurisdiction.* 
are the common debtor and the arrestee. 


The parties called as defenders 
It is sufficient to serve the 
arrestee with a short copy of the summons,’ but in practice a full copy is 
served on both defenders. Where service is to be made on a defender who 
has his domicile within another sheriffdom than that in which the action 
is raised, the warrant of citation may be executed by an officer of the 
Court of the defender’s domicile without indorsation by the Sheriff Clerk 
there.© Where the arrestment is in execution, the furthcoming may be 
served at the same time as the arrestment.’ If there are several arresters 
and more than one action of furthcoming has been raised, they will be 
conjoined, It is not necessary to raise a multiplepoinding® 
The petitory conclusions will be directed against the arrestee ;° 
although this has been held not necessary, it being sufficient that he is 
called for his interest.!° The common debtor is called for his interest. It 


1 D. of Athole v. Anderson, 1831, 10S. 


49. As to this decision, see pp. 135 and 
160. 

2 Bell’s Com. 2. 63; Bell’s Pr. sec. 
2283; Stair, 3. 1. 42, 36, 38; 4. 50. 24. 

3 Where a furthcoming is raised on an 
arrestment upon a decree, it should be 
marked to the Division which granted 
the decree ; Sassen v. Campbell, 1826, 4 
S. 691 (N.E. 698). It is thought this 
should be done in all cases where an 
action on which arrestment was used has 
come before the Inner House, 

4 Sheriff Court Act 1876, sec. 47. It 
is immaterial that the arrestment was 
laid on in virtue of a warrant issuing 


from another Sheriff Court ; Dalyrmple v. 
Johnston, 1710, M. 7662; Stair, 3. 1. 24. 
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6 Sheriff Court Act 1876, sec. 47 and 
12 (1). In ancient times, in the inferior 
Court, the action required to be brought 
before the judge by whose warrant the 
arrestment was laid on; Stair, 3. 1. 24; 
Dalrymple, supra. 

7 A. v. B. 1704, M. 686. 

S Bell’s Com. 2. 280. 

® Bell’s Com. 2. 63; Ersk. 3. 6. 15. 

10 Wight v. Wight, 1822, 1 S. 424 
(N.E. 395). If the arrestee is not swt 
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has been said that his interest is material, not nominal, that the object of 
the action being to divest him of part of his estate he has a material 
interest to see that the party claiming his funds is truly his creditor ; 
that the debt may be liable to objection or he may have paid it, or it may 
never have been constituted, or there may be an effectual objection to the 
title of the pursuer or to the regularity of the diligence! Thus Lord 
Ivory remarked : “It is said that this being an action of furthcoming, 
the common debtor is not a proper party to it, for any immediate or 
substantial interest of his own; and therefore that arrestment being used, 
citation was not indispensable. I cannot adopt that view of the process 
of furthcoming. It is no doubta process in execution to a certain extent, 
But it is also a process in the shape of action, and it is so entirely in the 
shape of action, that citation of the common debtor is an indispensable 
requisite. . . . It is said, however, that decree of registration implies the 
constitution of the debt against the common debtor; and so, therefore, 
that it is only for a sort of collateral interest that he is to be called. But 
his interest is really the material interest in the cause. There are many 
defences, such as the amount of the debt, competent to him, but which 
an arrestee cannot plead. He is the party called for the expenses of the 
process. The arrestee seems rather to be the incidental party called 
according to the conclusions of the action; for it is only in the event of 
his appearing and opposing the conclusions for furthcoming, that he 
should be decerned to pay such expenses as should be occasioned by his 
opposition.” But these remarks can only apply to arrestments on a 
decree of registration. If the arrestment is on the dependence of, or on a 
decree obtained in, an action in which the common debtor appeared as 
defender, he is not entitled in the furthcoming to state objections to the 
amount of the debt due to the arrester. His only interest is to object 
to the validity of the diligence.* 

It is indispensable to the validity of the proceedings that the common 
debtor be called as a party, and be duly cited by competent authority, and 
to a Court of competent jurisdiction. But where decree has been obtained 
against a party then subject to the jurisdiction of the Scotch Court, but 
who thereafter ceases to be so subject, arrestment on the decree may com- 


3. 1. 33; Robertson v. Ker, 1687, M. 
2184. 

1 Wightman v. Wilson, 1858, 20 D. 
779 (L. Curriehill); Ersk. 3. 6. 16; 
Bell’s Com. 2. 63. 

2 Ibid. p. 784; see Stuart v. Stuart and 
Inglis, 1637, M. 2235, where it was found 
that when the debt had been referred to 


the oath of the arrestee and a day for his 
examination fixed, the common debtor 
must also be cited for that day. 

3 Donaldson v. Ord, 1855, 17 D. 1053. 

4 Ibid. ; Stair, 3. 1. 36; Bank. 3. 1. 
38; Ersk. 3. 6. 16; Bell’s Com. 2. 63; 
Smyth v. Ninian, 1826, 5 S. 8 (N.E. 7), 
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petently be executed against his effects, and an action of furthcoming 
insisted in, without arresting to found jurisdiction.’ But the furth- 
coming must be raised in the Court of Session.? A fortiort an arrestment 
on the dependence may be followed by furthcoming without an arrestment 
ad fundandam jurisdictionem. Where decree has been obtained in 
England or Ireland and a certificate of the decree registered in the 
Books of Council and Session in virtue of the Judgments Extension Act 
1868, arrestment may proceed on the extract certificate, and thereafter an 
action of furthcoming may be raised, without the common debtor being 
made subject to the jurisdiction of the Scotch Court.’ It is not necessary 
to admit of the certificate being recorded in the Books of Council and 
Session that the debtor be subject to the jurisdiction;* and the Act 
provides that diligence may proceed on the extract certificate as on an 
extract decree of the Court of Session.’ Where decree of registration on 
a bill was obtained in the Sheriff Court and the action of furthcoming 
raised there, it was held that the common debtor, who had left Scotland 
sine animo revertendi more than forty days before the date of the 
summons, was not subject, and could not by letters of supplement be 
made subject, to the jurisdiction of the Sheriff. 

Where the common debtor has died before the claim on which the arrest- 
ment is used is established by decree, the process must, of course, be trans- 
ferred against his representative. But if decree has been obtained against the 
common debtor himself, it is sufficient to call his representative in the action 
of furthcoming.” If the common debtor die after the action of furthcoming 
is raised, it requires to be transferred against his representative.® If the 
arrestee has died the action will be directed against his representative.® 

Conclusions of Summons.—The conclusions are that the arrestee should 
be decerned to make payment and delivery to the pursuer of the sum 


1 Burns v. Monro, 1844, 6 D. 1352. 
In this case the defender was subject to 
the jurisdiction ratione domicilii, but the 
principle equally applies to a foreigner 
against whom jurisdiction has been con- 
stituted by arrestment. 
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Hall, & Co. v. Black and Son, 1831, 9 S. 
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thought this is not changed by the Sheriff 
Courts Act 1876, sec. 47. 
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1897, 35 S.L.R. 12. 
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Finance Co, Ltd. 1886, 13 R. 430. 

5 31 & 32 Vict. c 54, sec. 2. 


6 Wightman v. Wilson, supra. 

ff Spal. 6h dl, Bkj8 Jaki, 6) Tl, BxXHS 
Ersk. 3. 9. 34; 3. 6. 11; Bell’s Com. 2. 
80; M.778; Dempster v. Dingwall, 1610, 
M. 778; Thomson v. Edgar, 1623, M. 
779 ; Sprttle v Scott, 1624, M. 779; E. 
Wemyss v. May and Applecorse, 1679, 
M. 782; Riddel v. Maawell, 1681, M. 
783; Somervel v. Herriot, 1628, M. 781; 
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owing by the arrestee to the common debtor and arrested by the pursuer, 
or of such part thereof as shall pay the pursuer’s debt and the expenses 
decerned for in the original action.!_ If these expenses were decerned for 
in name of the agent-disburser, and he has not been paid, he should be 
joined as a pursuer.? Where the fund arrested is not yet payable or is 
payable on a contingency, a furthcoming is competent, but the con- 
clusion should only be for payment when the day of payment arrives or 
the contingency is purified.® It was at first held that a furthcoming raised 
before the debt was payable must be dismissed ;* but afterwards decree was 
granted, execution being superseded till the day of payment arrived. 

The summons concludes for expenses against the common debtor, and 
also against the arrestee in the event of his appearing and opposing.® 
It should also conclude against the common debtor for the expense of the 
arrestment where it was in execution. The arrestment does not secure 
The 
arrestee is not bound to inform the arrester that he is possessed of no 
funds belonging to the common debtor; and it has been held in the 
Sheriff Court that his refusal to do so will not subject him in the expense 
of the action of furthcoming.® 

Where the subjects arrested are corporeal moveables, the ordinary 


the expense of executing it, nor the expenses of the furthcoming.’ 


conclusion for payment of the debt due by the arrestee is sufficient ; it is 
not necessary to have a specific conclusion for sale of the moveables and 
payment of the price to the arrester. The arrestee is free on making 
offer of the ipsa corpora of the goods; and in the decree the Court will 
insert a warrant to sell the goods and ordain the price to be paid to the 
arrester.° But where the arrestee has himself an interest in the goods 
arrested and is not under an absolute obligation to deliver them to the 
common debtor, “The pursuer must formulate his demand, and express in 
terms the specific decree he asks.” The validity of an arrestment depends 


on the diligence being capable of being followed up and worked out by 
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a decree transferring to the arrester the obligation prestable to the 
common debtor. Thus, under the lease of a quarry the plant was 
declared to be the joint property of the landlord and of the tenant during 
the currency of the lease, the landlord being bound to pay one-half of its 
value to the tenant at its termination. The lease was subsequently 
extended for a further period. Before the termination of the original 
lease, but after the agreement to renew it, creditors of the landlord used 
arrestments in the hands of the tenants, and again arrested after the 
expiry of the original lease. Thereafter they raised an action of furth- 
coming, concluding against the arrestee for payment of a certain sum, or 
such part thereof as would satisfy the pursuers’ debt, and also that “such 
further orders for production, delivery ..., sale... , and payment 
with reference to the goods . . . should be pronounced . . . as may seem 
necessary for satisfying the said claim of the pursuers.” ‘The Court were 
of opinion that, as the subjects alleged to be arrested were the joint 
property of the arrestee and common debtor, the pursuer must work out 
his diligence so as to make the debtor’s interest available without pre- 
judice to the rights of his co-owner; and that the summons as framed 
contained no conclusions under which the arrestments, even if competently 
laid on, could be made available. The pursuers thereafter substituted for 
the original conclusions the following—that the Court should ordain the 
moveable plant to be sold, and the price, so far as necessary to satisfy 
their debt, paid to them; or otherwise to pronounce a like order, on the 
pursuers paying to the arrestee half the value of the moveable plant as 
ascertained in terms of the lease. The Court held that the conclusions 
were untenable and that the landlord’s interests had not been validly 
attached by the arrestment. In dealing with the second alternative 
the Court were moved by the fact that the arrestee under his lease 
was entitled to one-half of the value of the entire plant, not merely 
the moveable plant, and that therefore there would require to be a sever- 
ance of the moveable part from the heritable, which would leave the 
arrestee to recover the value of the latter from the common debtor; 
further, that there was no obligation on the arrestee, on payment being 
made to him at any time, to deliver or make over the plant to the 
landlord, but merely an obligation to leave the plant to the landlord when 
he gave up the premises. No “obligation by the tenant to the landlord 
existed, which has been effectually attached by arrestment, and which the 
arresting creditor can now compel the tenant to perform to him.” ! 

In every case in which any special procedure is necessary to transfer 


1 Lucas’ Trs. v. Campbell and Scott, supra. 
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the arrested subject to the arrester or to complete the right of the pur- 
chaser, care must be taken to frame the conclusions so as to cover the 
required remedy. For instance, where shares in a joint-stock company 
are arrested, it will be advisable to conclude for the sale of the shares and 
for a remit to a stockbroker for that purpose, for authority to a person to 
sign the transfer, and for an order on the company to register it; or fail- 
ing a sale, that the shares be adjudged to belong to the arrester at a certain 
value, and that the company be ordained to register the judicial transfer.! 

Grounds of Action.—The grounds of the action are (1) an arrestment, 
and (2) a debt duly constituted for which the arrestment is security. It 
has been said by an eminent judge that a furthcoming can only proceed 
on an arrestment in execution; that an arrestment on the dependence 
only interpels the arrestee from parting with the subject arrested until 
the action is at an end, and that the pursuer on obtaining decree must 
use an arrestment in execution, and “it is only in the latter proceeding 
that he can obtain a decree of furthcoming against the arrestee.”? The 
opinion is contrary to principle, practice, and precedent. The form of 
the warrant of arrestment on the dependence or in security provides that 
the goods shall remain under arrestment until caution is found that they 
shall be made forthcoming to the pursuer. In practice an arrestment on 
the dependence has not been and is not followed by an arrestment in 
execution, and there are numerous cases in which decree of furthcoming 
has been pronounced on an arrestment on the dependence. As Lord 
President Inglis says, “he has an arrestment on the dependence followed 
by . . . a decree, and he is therefore in the same position as if he had 
arrested in execution.” * Further, by 1669, c. 5, arrestments on the de- 
pendence only prescribe if not pursued or insisted on within five years 
after decree. But where the arrestment is in security, on a bond, etc., 
or on a dependence, the bond must be registered, or decree obtained, before 
the action of furthcoming is raised,’ and in the latter case the reclaiming 
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days must have expired! So a multiplepoinding, raised by a creditor 
who had arrested on a dependence, but had not obtained decree, was 
found incompetent, on the ground that a furthcoming would also have 
been incompetent; nor did it render the action competent, that subse- 
quent to the interlocutor in the Outer House holding the action incom- 
petent, the arrester had obtained decree and arrested thereon.? But the 
holder of the fund is not under the same limitation and is not bound to 
wait till decree. He might therefore have raised a multiplepoinding in 
which the arrester’s preference would have been decided without a furth- 
coming. If the claim for which the arrestment has been used has been 
submitted to arbitration and the action taken out of Court, the arrestment 
unless reserved will fall; but if the action remains in Court, although 
decree-conform is pronounced in terms of the arbiter’s findings without 
investigation, the arrestment is effectual to validate a furthcoming.” On 
the above principle, if a second arrester whose debt is constituted raises a 
furthcoming, a prior arrester whose debt is not yet constituted may appear 
therein and claim; the effect of which will be to have the action sisted 
until his debt is constituted.° The arrestment must have been executed 
before the summons of furthcoming is signeted.° 

What to be proved.—The arrester must prove that the arrestee is 
indebted to the common debtor or holds moveables belonging to him, and 
in either case to what extent. For this purpose he may lead every kind 
of evidence. 

If the debt has been constituted by writing, the pursuer is entitled by 
diligence to recover the ground of debt from the common debtor or other 
possessor of it.” If the debt depends on a contract or obligation which 
can be established by parole evidence, the arrester may prove it by parole 
evidence just as the common debtor could have done. There is no 
authority for the statement of Erskine * that if the arrester cannot prove 
the debt by writing he must refer it to the oath of the arrestee, and it is 
opposed to principle. It would give greater favour to the common 
debtor than to the arrester. The arrester acquires by his diligence the 
right of the original creditor and the means which he had for establishing 
the debt and enforcing payment.2 Where the common debtors funds 
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Co. 1860, 22 D. 571 (L. Deas, 598). oe ee ee 


Ibid. 
4 Potter v. Bartholomew, 1847, 10 D. Bell’s Com. 2. 64. 
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were lodged in bank under a false name, proof was allowed that the money 
really belonged to the common debtor.! Similarly, if the fund arrested is 
represented by a deposit receipt in the name of a third party, the arrest- 
ment may be worked out by proving in the furthcoming that the fund 
belongs to the common debtor. 

In every case the arrester may refer the existence of the debt to the 
oath of the arrestee ;* but his deposition that no debt is due is not bind- 
ing on the common debtor,> or an assignee of the common debtor, as it 
was not emitted on a reference made by them. Where the arrestee 
deponed negative to a reference of resting-owing by the arrester and was 
assoilzied, and the arrester afterwards received from the common debtor 
an assignation of the same debt in security and for payment of the debt 
upon which the arrester’s diligence had proceeded, the arrestee’s oath was 
held res judicata against the arrester though subsequently suing in his 
character of assignee. The plea that, as it could not bind the common 
debtor, it was ineffectual against one suing in right of him was repelled.’ 

Defences competent—l. To the Arrestec—1. No debt, debt compensated, 
etc.—The arrester only attaches the right of the common debtor tantwm et 
tale as it stood in him, and can have no higher claim against the arrestee 
than the common debtor would have had. ‘he arrestment cannot have 
the effect of making the arrestee’s position worse.’ The arrestee may 
therefore plead against the arrester all defences which he could have 
pleaded to an action at the instance of the common debtor for the debt or 
goods arrested.’ The defences competent are (1) That at the date of the 
arrestment the arrestee was not debtor to the common debtor and held no 
moveables belonging to him.S (2) That he has a right of real security, as 
pledge or lien, over the subjects arrested.® (3) That the debt is compen- 
sated, discharged, extinguished, or prescribed.” The plea of compensation 


1 MBean v. Clydesdale Bank, 1881, 
26 J. of J. 163; Gass & Co. v. Webster, 
1881, Guthrie’s Sh. Ct. Ca. 2. 149. 

2 Dickson on “ Evidence,” sec. 1478 ; 
Bell’s Com. 2. 64. 

8 Ersk. 3. 6. 16; Tait’s Evid. 257; 
Dickson, supra ; nor has it been held in 
an old case, between the arrester and a 
cautioner for the arrestee; DL. Balmerino 
vy. L, Lochinvar, 1627, M. 789. 

4 Elies v. Watson, 1712, M. 14041; 
Dickson, supra. 

5 Fergusson v. Martland, 1722, M. 
14042. See a special case where the 
arrestee having admitted that since the 
arrestment he had made payment to the 


common debtor of a certain sum, although 
he maintained this was given as a present, 
the Court refused his demand for an 
accounting and held that amount to be 
due; Adamson v. Adamson, 1834, 12 S. 
359. 

6 See p. 128, supra. 

7 Houston v. Aberdeen Banking Co. 
1849, 11 D. 1490; see p. 238 infra. 

8 Bell’s Com. 2. 63. 

9 Ibid. ; Brodie v. Wilson, 1837, 15 
S. 1195; Clyne v. Dunnet, 1833, 11 8. 
791, aff. M‘L. and Rob. 28; M‘Pherson v. 
Wright, 1885, 12 R. 942. 


10 Tbid.; Ersk. 3. 6. 16. 
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must be in respect of a debt due prior to the arrestment’ and must be 
stated during the dependence of the action. After decree of furthcoming 
it comes too late.2 The same will apply to the other defences. After 
road contractors had executed part of their contract, but not sufficient to 
entitle them to payment of an instalment of the price, arrestments were 
used by creditors of the contractors in the hands of the Road Trustees. 
The contractors thereafter abandoned the work, which was finished by 
workmen employed by the Trustees. The Court held that as the common 
debtor could not have demanded payment the arrester could be in no 
It is a relevant defence that, although the arrestee was 
originally debtor to the common debtor, the latter accepted another debtor 
and thus extinguished the debt by delegation.* Where the extinction of 
the debt proceeds from discharge, acceptilation, or delegation, it must be 
prior to the arrestment.° 


better position.’ 


It has already been noticed that arrestment of 
a fund which has vested in the common debtor, but subject to defeasance 
at the will of the arrestees, will not prevent the arrestees thereafter 
exercising their power. It is sufficient, if in their defences to the furth- 
coming they give notice of their resolution to exercise the power, and 
thereafter, during its dependence, do so.° 

It is also a good defence (4) that the goods arrested have been carried 
off by the landlord under a sequestration for rent,’ or by another creditor 
by a completed poinding—an arrestment even if followed by citation in 
an action of furthcoming being no bar to a subsequent sequestration or 
poinding.® The arrestee is not bound, indeed, is not entitled to suspend 


1 M‘Lure v. Brown, 1678, M. 2617;  arrestment granted a bill to the common 


Miller v. Meldrum, 1756, M. 2618; 
Appin’s Crs. 1760, M. 2618. 

2 Wilson & Co. 15th December 1808, 
Hume’s Sess. Papers; Bell’s Com. 2. 
64. 

3 Gibson v. Wills, 1826, 5 S. 74 
(N.E. 69); Wright v. Denham, 1835, 13 
8. 559; Houston v. Aberdeen Banking 
Co. supra ; cf. Field and Allan v. Gordon, 
1872, 11 M. 132. 

4 Potcairn v. Fraser, 1836, 148.1101. 

5 The subject having been made litigi- 
ous by the arrestment the common debtor 
could not defeat it by granting a gratuit- 
ous discharge to the arrestee (supra, p. 
126, M‘Donald v. Hancock, 1841, 3 D. 
1128), although there existed an under- 
standing that the arrestee should after- 
wards pay the debt. In Smith vy. 
Matheson, 1823, 2 S. 307 (N.E. 270) 
the arrestee on the day preceding the 


debtor and alleged in the furthcoming 
that he had no funds. The Court refused 
to sist the furthcoming to enable the 
arrestee to raise a multiplepoinding but 
ordered the arrester to find caution to 
repeat if it should appear that the 
arrestee had no funds. Where the com- 
mon debtor is insolvent, which it is 
thought would in the circumstances be 
presumed (Bell’s Com. 1. 333), the dis- 
charge is challengeable under the Act 
1621, c. 18; see p. 177, supra. 

6 Chambers’ Trs. v. Smiths, 1877, 5 R. 
97, rev. (H.L) 151. 

7 Borthwick v. N. B. Ry. Co. 1892, 9 
S.L. Rev. 60. 

8 Wright v. Thomson and Archibald, 
1611, M. 2757; Hunter v. Dick, 1634, 
M. 2757; Dick v. Spence and Thomson, 
1635, M. 2758; Lesly v. Nune, 1636, 
M. 2759 ; Forrester v. Tacksman of Excise 
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the charge.’ Although the arrestee by agreement with the poinder gave 
the latter access to the goods, and obtained from him an indemnification 
in the event of the arrester being preferred, it was held a good answer in 
the furthcoming that the goods had been legally removed under the 
poinding.? The arrestee had not denied the arrester the same facilities. 
But the defence will be insufficient if the arrestee was in collusion with 
the poinder and actively assisted him to obtain a preference over the 
arrester.’ Where, after goods have been poinded, arrestment is used by 
a creditor of the potnder, the arrestee should suspend the charge. It is 
not sufficient for him to raise an action of multiplepoinding and consign 
the amount due by him. The poinder is entitled to go on with his 
diligence and sell the poinded effects. It is also a sufficient defence that 
the goods arrested were forcibly removed by the owner, notwithstanding 
the protest and remonstrance of the arrestee.? (5) A defence that the 
sum arrested though due is not yet payable will not prevent the arrester 
getting decree, but it will be made inoperative till the day of payment 
arrives.° 

2. Arrestment invalid.—The arrestee may state in defence every 
objection to the validity of the arrestment or furthcoming. If the 
So it was a good 
also that the 
decree on which the arrestment was used had been obtained against the 
common debtor, a foreigner, without an arrestment to found jurisdiction.® 
So the arrestee may plead that the fund held by him is alimentary, or 
heritable, and unattachable by arrestment.'° 
this defence may be pleaded at any time before decree." 

3. Common Debtor not called.— The arrestee may also plead as a 
dilatory defence that the common debtor has not been called.” 

Although the arrestee is successful in the defence he may of course 


diligence is invalid any action upon it is ineffectual.’ 
objection that the arrestment was executed on a Sunday ;° 


Although omitted 7m initio, 


Learmonts v. Shearer, 1866, 4 M. 540 
(L. Curriehill) ; correct Ersk. 3. 6. 9. 
State 8h Th Si Weenie, Se. als {alk 
Ersk. 3. 6. 16, Bell’s Com. 2. 64. 
8 Oliphant v. Douglas, 1668, M. 15002. 
9 Smyth v. Ninian, 1826,5 8. 8 (N.E. 7). 
10 Stair, 3. 1. 37; Coulter v. Nicol, 
18975: S.No. 1ST: 
ll Stewart v. Brown, 1824, 3 S. 56 
Now an amendment would 


of Edin. 1679, M. 2760; Stair, 3. 1. 37; 
Bank. 3. 1. 54. 

1 Hunter v. Dick, Dick v. Spence and 
Thomson, supra. 

2 Dick v. Spence and Thomson, supra ; 
Stair, 3: 1. 37. 

3 Kinloch v. Haliburton, 1616, M. 
2427; Bell v. Fleming, 1672, M. 12607 ; 
Stair, zbid. ; Bank. 3. 1. 54. 


4 Ferguson v. Bothwell, 1882, 9 R. 687; 
Caw v. Creighton, 1898, 35 S.L. R. 441. 

5 Robertson and Johnston v. N. B. Ry. 
Co. 1892, 9 S. L. Rev. 72. 

6 Jameson v. Sharp, 1887, 14 R. 643; 


(N. E. 36). 
be allowed at any stage. 

12 The plea must be stated timeously ; 
Anderson, Child, and Child v. Pott, ete. 
1829, 7S. 499. 
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still be sued by the common debtor, unless the latter has barred himself 
by his actings, eg. if he gave evidence that no debt was due.’ But it is 
not enough that he was called and appeared as defender in the furth- 
coming, as he has no opportunity in that action of proving the debt due 
by the arrestee.’ 
defence (e.g. a prior intimation of an assignation), so that he is compelled 


If the arrestee should neglect to state a competent 


to pay twice, he has no claim of repetition against the arrester. 

II. Zo the Common Debtor.—The common debtor may also state 
objections to the validity of the arrestment. Whether he can state 
objections to the debt due to the arrester depends on the warrant for the 
arrestment. If the arrestment proceeds on the dependence of an action, 
or on a decree, and the defender appeared in the action, he cannot plead 
in the furthcoming any defence to the arrester’s debt though such was 
omitted in the original action.* If he did not appear, it would not be 
enough to plead these defences in the furthcoming his course is to 
suspend the decree, and for this purpose on stating his grounds the furth- 
coming may be sisted.” On the other hand, if the arrestment is on a 
decree of registration of a bond or bill, so that the common debtor had no 
opportunity of opposing the decree, he is entitled to state all defences 
which would have been competent to an action for payment.’ It is not 
necessary that he should suspend the ground of debt,’ though if a 
suspension is begun the Court would probably sist the furthcoming 
to await the result. 

Arrestee may refer to the oath of the Common Debtor.—The arrestee may 
refer to the oath of the common debtor a defence against payment of the 
debt arrested, and his reply will be effectual against the arrester. The 
reference may be made although the debt is constituted by writing.” 
In a competition between an assignee in security and an arrester, 
where the assignee was preferred (1) to debts and obligations specified 


1 Bank. 3. 1. 39; Levick v. Caddell, 
1829, 7S. 327. 

2 Mackay’s Prac. p. 381, apparently 
contra. 

3 Ker v. Rutherford, 1684, M. 2928. 

4 Donaldson v. Ord, 1855, 17 D. 1053 
(L. J. Clerk). 

5 Ibid. 

6 Tbid., Ersk. 3. 6. 16; Bell’s Com. 
2. 63. 

7 Stair, 3. 1.37; Bank. 3. 1. 38; 
Stirling v. Aikenhead, 1642, M. 15140. 

8 Ersk. 3. 6. 16.; Horn v. L. Murray, 
1711, M. 12464; Nazrn v. Ogilvie, 1713, 


M. 12468; Forbes v. His Crs. 1711, M. 
12464 ; Moonte’s Crs. v. Broomfield, 1736, 
M. 12471, Elch. “ Qualified Oath,” No. 3 ; 
Pringle v. Biggar, 1741, M. 12473 ; Blair 
v. Balfour, 1745, M.12473, Elch.“ Arrest.” 
No. 25; Hogg v. Low, 1826, 4 S. 702 
(N. E. 708); Sinclair v. Johnstone, 1749, 
M. 12475; see Dickson on Evidence, 
§ 1477. In several of these cases the 
common debtor was bankrupt, but these 
were before sequestration divested the 
bankrupt of his estate. 
9 Ersk. zbed. 
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in the assignation, (2) to debts incurred and payments made for 
the common debtor before the arrestment, and (3) to payments after the 
arrestment, but applicable to obligations incurred before it, a reference 
was allowed to the common debtor’s oath to prove against the arrester 
what debts fell under these heads.’ But the oath must be a competent 
mode of proof.” The above rule is contrary to that which prevails in the 
case of intimated assignations where the oath of the cedent will not affect 
the onerous assignee. The distinctions given by Erskine are that (1) 
arrestment does not divest the common debtor, whereas intimated 
assignation does; (2) an assignee purchases the debt relying on the 
ground of debt conveyed to him, an arrester uses his diligence at a 
venture; (3) “the pursuer of the forthcoming must establish and con- 
stitute the debt due to himself by the common debtor, and ascertain its 
precise extent,” as only to this extent can he claim against the arrestee, 
and the common debtor must thus be made a defender.’ 

A reference to the oath of the common debtor is incompetent where 
he has become bankrupt,* and probably where he has granted a trust deed 
for behoof of creditors.° 

Extent of Arrestee’s debt.—If it is proved that the arrestee is indebted 
to the common debtor, or holds goods belonging to him, the extent of his 
obligation is then ascertained. It rests upon the arrester to prove the 
indebtedness of the arrestee to the common debtor. A creditor of a factor 
on a trust estate, who had rendered to the trustees an account of charge 
and discharge showing a balance in his favour, but had never given in a 
complete state of his intromissions, used arrestment in the hands of the 
trustees to attach this balance. It was found that there were no termini 
habiles for giving decree in the process of furthcoming for the balance 
appearing on the said account, or for any other amount, until a complete 
state of the factor’s intromissions was made up, and that the duty of 
exhibiting such a state lay on the arrester.® 


1 Clyne v. Dunnet, 1833, 118. 791, aff. 
M‘L. and Rob. 28. 

2 See Isles v. Gill, 1837, 1 D. 380. 
Isles and Gill were competing creditors 
of Duncan, who was a creditor of Reid. 
Isles arrested in the hands of Reid. 
Gill alleged that before the arrestment 
Duncan verbally ordered Reid to pay to 
him, which Reid promised to do, where- 
upon he (Gill) made further furnishings 
to Duncan: the Court would not allow 
Gill to prove his averments by Duncan’s 
oath. There were specialities in the case. 


3 Ersk. 3. 6. 16.; Bell’s Com. 2. 63. 
The third reason can only apply where 
the arrestment is used on a decree of 
registration. See p. 236, supra. 

4 Dyce v. Paterson, 1846, 9 D. 310; 
Adam vy. Maclachlan, 1847, 9 D. 560; 
Thomson v. Duncan, 1855, 17 D. 1081; 
Dickson on Evid. sec. 1479. 

5 Robertson v. Thom, 1848, 21 Jur. 
96; Renny v. Wall, 18th July 1863, n.r. ; 
Dickson on Evid. sec. 1481. 

6 Cunninghame v. Cunninghame, 1837, 
15 S. 687. 
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Incompetent Defences.—The arrestee is not entitled to plead in defence 
an objection to the debt due to the arrester, as that it has been paid,” or 
is under suspension. ‘This rule was said to be founded on want of 
interest on the part of the arrestee ;* and if he obtains a valid discharge, 
it is obvious that it is of no consequence to him to whom he pays. 
But even if it was for the interest of the arrestee to plead this defence it 
does not seem competent. Bankton no doubt says, that the defence is 
competent if the arrestee “has interest, as having paid the debt to the 
common debtor after the arrestment, or to some of the competitors less 
preferable, for then he virtually comes into their place and may object 
whatever they might.”° But in a case in which it was for the interest 
of the arrestee to diminish the claims on the common debtor this defence 
was rejected.° 

Where the defence is one which strikes at the validity of the arrest- 
ment, as whether the property arrested belongs to the common debtor, 
and proof is necessary, the question can as a general rule be tried only in 
the furthcoming, and not in a petition for recall of the arrestments. A 
petitioner for recall of arrestments averred that the arrestments were 
wrongously laid on, as the goods arrested had become his property by sale 
and delivery prior to the arrestment. The respondent averred that the 
sale was not bona fide, but simulate for the purpose of defeating the 
arrestment. It was held that, as the question raised a question of 
disputed right to the property arrested, it could only be tried in a furth- 
coming.” In a very special case it was found, that the right of the 
beneficial owner to the balance of the price of heritable subjects sold by a 
party who was ex facie owner, might be tried in a furthcoming raised by 
a creditor of the former, without a formal declarator of trust.§ 

There are cases, however, in which a furthcoming is not the proper 
process to try a question of disputed right. Where a title is produced 
ex facie of which it appears that the common debtor is not owner of the 
arrested fund, it is not competent for the arrester to get behind this title in 


1 Houston v. Aberdeen Banking Co. 6 Houston v. Aberdeen Banking Co. 


1849, 11 D. 1490; Potter v. Bartholomew, 
1847, 10 D. 97; MacDougalls Tr. v. 
Law, 1864, 3 M. 68 (opinions therein) ; 
Bell’s Com. 2. 64. 

2 Stair, 3.21874 Bank. 9 3ie1s657 : 
Ersk. 3. 6. 16; Hamilton v. Durham, 
1621, M. 7799. 

3 Stair, supra; Stirling v. Atkenhead, 
1642, M. 15140, 

* Bank., Ersk., Bell, supra. 

Boaenls6 1 


supra. 

7 Vincent v. Chalmers & Cos Tr. 
1877, 5 R. 43; Brand v. Kent, 1892, 
20 R. 29; see p. 210, supra, where this 
is fully considered. 

8 Adamson v. Adamson, 1834,12 S. 
359. The trust had not been denied 
until the furthcoming, when a collusive 
denial was put forward. The subjects 
having been sold, the trust was really at 
an end. 
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the action of furthcoming. Separate proceedings must be taken for this 
purpose. A married woman with a fund from which the jus mariti was 
excluded, purchased certain heritable property and took the title in favour 
of herself. The rents were arrested by creditors of the husband. It was 
found incompetent in the action of furthcoming, in which the wife appeared, 
to enter into an inquiry as to the character and validity of the right vested 
in the wife by the title in her favour, or to deny effect to it. The furth- 
coming was accordingly sisted to allow the pursuer to institute competent 
proceedings for the purpose of establishing the liability of the rents for 
the debts of the husband.’ So, where the subject arrested had been given 
to the arrestee by the common debtor when he was notour bankrupt in 
satisfaction of a debt, it was found incompetent to set aside the illegal 
preference in the furthcoming.” 

The furthcoming being, like a multiplepoinding, a process of competition 
in which a question of disputed right may fall to be determined, it follows 
that any party alleging a right to or in the arrested subject, e.g. as owner 
or secured creditor, is entitled to come forward as a defender.*? The Court 
may order claims as in a multiplepoinding.* 

Decree—where debt, yoods, shares in company, etc., arrested.—The decree 
of furthcoming, where a debt has been arrested, adjudges the debt, or so 
much of it as is necessary to satisfy the debt due to the arrester, to belong 
to him and ordains it to be paid over to him. The debt is thereby trans- 
ferred to him.° 
arrestee is bound to pay the debt to the arrester and is not entitled to 
require delivery of the document of debt. After decree has been pro- 


If the debt is constituted by written document, the 


nounced the arrestee cannot plead compensation on a debt due by the 
common debtor.’ 

Where goods have been arrested the arrestee’s obligation is satisfied 
by making delivery of the ipsa corpora of the goods. But in place of 
ordaining him to deliver the goods to the pursuer, the decree ordains him 


to produce them, authorises a sale thereof, and orders the price, or so much 


1 Loudon & Co. v. Young, 1856, 18 
D. 856; also Crawford v. Ritchie, 1837, 
NGL MLO: 

2 M‘Culley v. M‘Bride, 1891, 7 S.L. 
Rey. 276. 

3 Bank. 3. 1.41; Dick v. Spence and 
Thomson, 1635, M. 2758; Vincent v. 
Chalmers & Co.’s Tr. 1877, 5 R. 43; Brand 
y. Kent, 1892, 20 R. 29; Mackay’s Prac. 
381. 

4 See Mackay’s Prac. supra. 


5 Ersk. 3. 6. 17; Bell’s Com. 2. 64; 
Bell’s Pr. sec. 298385" Bank, 3. 1. 52. 
The arrester’s debt is of course only ex- 
tinguished to the extent to which he 
actually recovers payment ; Kames’ Prin. 
of Equity, bk. 111. cap. iv. 

8 Mackenzie v. Clerk, 1785, Hailes, 2. 
981. 

1 Wilson & Co. 15th Dec. 1808, 
Hume’s Sess. Papers; Bell’s Com. 2. 64, 
note 5. 
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as is required to satisfy the debt, to be handed over to the pursuer.! So 
Stair says: “When pursuits are for making arrested goods forthcoming, 
which are not liquid, the party in whose hands arrestment was made will 
not be decerned for making forthcoming a liquid sum for the price; but 
if he offer the goods, ipsa corpora, the decreet will contain a warrant to 
the magistrates of the place to roup the goods arrested, that the price 
thereof may be delivered to the arrester.” The title of the purchaser to 
the arrested subjects is made good by adjudication of the goods to him, 
while the proceeds are adjudged to belong to the creditor.’ 

Where shares in a joint stock company have been arrested, the Court 
will remit to a stockbroker to sell the shares and will adjudge and declare 
them to belong to the purchaser, and may either grant authority to some 
person to sign the transfer or may grant an order on the company to give 
effect to the judicial transfer as if it had been a formal voluntary transfer- 
ence.® Where the subject arrested is the interest of a partner in the co- 
partnery, the arresting creditor cannot become a partner in the company, 
but he will have a right to payment of the sum due by the partnership 
to the common debtor in terms of the contract.* “A creditor of a partner 
cannot force himself into a partnership, because that would be a violation 
of the delectus persone which forms the essence of partnership in private 
companies. But the creditor can attach his debtor’s share and interest in 
the firm, provided he does not injure or affect the other partners, and 
where there is no clause making bankruptcy or insolvency a dissolution 
of the contract or a forfeiture the creditors of a partner may arrange with 
their debtor that he shall continue a partner, and carry on for their 
benefit so long as the partnership endures. The creditors will not be 
partners, but they will reap the whole benefits which accrue, and the 
other partners, apart from special stipulation, cannot object.” ° 


1 Stair, 3. 1. 38; 4. 50, 26; Bank. partner of his share in the partnership 


Sho 2 aircon lye sellss Come 2: 
64; Bell’s Pr. sect. 2283; Muirhead v. 
Corrie, 1735, M. 687 ; Stevensons v. Paul, 
1680, M. 5405; Lucas’ Trs. v. Campbell 
and Scott, 1894, 21 R. 1096. 

2 Bell’s Com. 2. 64. 

3 See p. 231, supra. 

4 Rae v. Netlson, 1742, M. 716; 
Grierson v. Ramsay, 1780, M. 759; 
Hailes, 855; Srncluir v. Staples, 1860, 
22 D, 600; see Cussells v. Stewart, 1879, 
6 R. 936, 956, aff. 8 R. (HLL) 1. 

5 Cassells v. Stewart, supra (L. Gifford, 
p. 956). By the Partnership Act 1890, 
sec. 31, ‘*(1) an assignment by any 


. . . does not, as against the other partners 
entitle the assignee, during the continu- 
ance of the partnership, to interfere in the 
management or administration of the 
partnership business oraffairs, or torequire 
any accounts of the partnership transactions 
or to inspect the partnership books, but 
entitles the assignee only to receive the 
share of profits to which the assigning 
partner would otherwise be entitled, and 
the assignee must accept the account of 
profits agreed to by the partners.” This 
will apply to an arrester who has obtained 
a decree of furthcoming. 
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The order for sale of the arrested subjects has the effect of a decree of 
furthcoming. It is an adjudication and transfer to the arrester of the 
right of the common debtor to the goods and excludes a poinding sub- 
sequent thereto." Where the effects are not sold they will be declared to 
belong to the arrester in satisfaction of the whole or part of his debt. As 
there is no appraisement as in poinding, it would seem that the auctioneer 
would require to put a value on the goods to show how far the arrester’s 
debt was extinguished. 

Any discharge granted by the arrester to the arrestee can only relieve 
the latter in a question with the common debtor to the extent of the debt 
due to the arrester. Where the arrester after obtaining decree of furth- 
coming granted a discharge to the arrestee for less than the actual debt, 
he was found not to have subjected himself in any liability to the 
common debtor, as the arrestee was only discharged qua arrestee.” 

The decree of furthcoming makes the subjects arrested available to the 
arrester to the extent secured by the arrestment. This has been already 
dealt with.’ 


FURTHCOMING AGAINST CAUTIONER.—1. Special Loosing or Recall. 
Where the arrestment has been recalled on caution, or loosed on caution 
in a special loosing, the furthcoming is brought against the cautioner. 
The action against the cautioner is really a petitory action upon his bond 
of caution, but as the extent of his liability depends on the value of the 
subject arrested, this can only be ascertained by a furthcoming.* If 
there are more cautioners than one, bound conjunctly and severally to 
make the arrested goods furthcoming, it would seem that all the obligees 
must be called in the action.’ Where the arrester’s debt is constituted 
by decree obtained in an action, the reclaiming days must have expired 
before the furthcoming is raised or diligence done against the cautioner.” 

Where the common debtor has appeared in the original action it is 
not necessary to call him as a defender, as he cannot now lodge any 
defence to the amount of his debt.” But where the common debtor was 
not called therein, and did not appear, (as where the action was directed 


1 Ersk. 3. 6. 17; Stevenson v. Grant, Malcolm, 1825, 4 S. 76 (N.E. 79); 
1767, M. 2762; Hailes, 183; Muirhead M‘Donald v. Parlane, 1834, 12 S. 654; 


v. Corrie, 1735, M. 687. Potter v. Bartholomew, 1847, 10 D. 97. 
2 Levick vy. Caddell, Sons & Co. 1829, 7 5 M‘Donald vy. Parlane, supra. 

S. 327. 6 Paul v. Henderson, 1852, 24 Jur. 
3 See p. 133, supra. 310. 


4 Stair, 3. 1. 36; Bell’s Com. 2. 67; 7 Anderson v. Pott, supra ; Donaldson 
Anderson, Child & Oo. v. Pott and M‘Mil- — v. Ord, 1855, 17 D. 1053 (1066); Bell’s 
lan, 1825, 3 8. 498 (N.E. 347); May v. Com. 2. 67, is too general. 
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against the master of a vessel, which was the subject arrested and of 
which the common debtor was owner),! or where he had no opportunity 
of objecting to the amount of the debt (as where decree passed upon a 
bond)? he must be called in the furthcoming. The cautioner may be 
barred by delay in taking the objection that the common debtor has not 
been called.’ 

The arrestee should also be called for his interest, but it is not 
necessary to have petitory conclusions against him.* If notwithstanding 
a loosing, the arrestee still holds the subject arrested, the conclusions may 
be directed against him as if there had been no loosing. In such a case 
the arrestee and cautioner may be sued alternatively.” 

The liability of the cautioner and the defences competent to him have 
been already dealt with; he is in the same position as the arrestee.° 
Decree will pass, and may be enforced, against the cautioner, in the same 
manner as against the arrestee. The cautioner was never entitled to the 
benefit of discussion ;’ and he has no nexus on the goods arrested. 

2. General Loosing.—As the cautioner in a general loosing is lable to 
the extent of the debt found due by the common debtor there is no need of 
a furthcoming. Diligence may be done in virtue of the bond of caution, 
the extent of the cautioner’s lability being shown by the decree against 
For the purpose of doing diligence it will still be 
Where decree for the expenses 


the common debtor. 
necessary to obtain letters of horning. 
found due to the common debtor has been taken in name of the agent, he 
may do diligence against the cautioner in his own name.’ 


SALE OF ARRESTED SHIps.— Although ships are attached by arrestment, 
not poinding, the arrestment is not completed by an action of furth- 
coming, but by an action of sale. The action is akin to a furthcoming in 
which a sale of the arrested subjects is necessary. It may be raised in 
the Court of Session, or in the Sheriff Court where the owner is domiciled, 
or, the action being a real one, in the Sheriff Court of the county in which 


the arrested vessel is lying. In the latter case, if the owner is not 


1 M‘Donald v. Parlane, 1834, 12 S. 6 L. Balmerino v. L. Lochinvar, 1627, 


654; Bell’s Com. 2. 67. 

2 Donaldson y. Ord, supra. 

3 Anderson, Child and Ohild v. Pott 
and M‘Millan, 1829, 7 S. 499, 3 S. 498 
(N.E. 347), 12 S. 301. 

4 Wight v. Wight, 1822, 1S. 424 
(N.E. 395). 

5 Supra, p. 213, 
to recall, 


This does not apply 


M. 790; Potter v. Bartholomew, 1847, 
10 D. 97; Macdougall’s Tr. v. Law, 
1864, 3 M. 68; supra, p. 214 et seq. 

” Bell’s Com. 2.67; Dickie v. Thomson 
and Lang, 1743, M. 2110; L. Balmerino 
v. L. Lochinvar, 1626, M. 788. 

8 Bell’s Com. supra. 

® See p. 218, supra. 

10 Clark v. Duncan, 1833, 12 S. 158. 
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resident in the same county the warrant of citation will require to be en- 
dorsed by the Sheriff Clerk of the county of his domicile! The defenders 
to be called are the owners of the vessel. If the debt was constituted 
against the master, as representing the owners and the ship, it would be 
sufficient to call the master in this capacity. If the arrestment has been 
loosed on caution, the cautioners should also be called2 

It has been assumed that the ship has been properly arrested, and that 
it is only desired to complete the diligence by obtaining warrant of sale. 
But in special cases some preliminary steps require to be noticed. If the 
debt for which the arrestment has been used has not been constituted, it is 
of course necessary that this be done, as a warrant of sale cannot, any more 
than a decree of furthcoming, be obtained where it is uncertain that the 
common debtor is due the arrester. But differing from an action of furth- 
coming, the conclusions may be combined in one action, conclusions for 
constitution being inserted preliminary to the crave for warrant of sale.* 
Although the conclusions were not combined in one action, the juris- 
diction upon which the action of constitution was based would seem to 
continue to the effect of enabling the Court to entertain the action 
for warrant of sale ;* but the action must be raised in the Supreme 
Court.° 

As already noticed, the validity of an arrestment not used upon a 
decree depends on the common debtor being subject to the jurisdiction, 
and where necessary it will be preceded by an arrestment ad fundandam 
jurisdietionem.° If a bottomry bond has been granted binding the owners 
personally, and they are subject to the jurisdiction of the Scotch Courts, 
letters of arrestment may be obtained in virtue of the bond,’ and an 
action of sale, directed against them, thereafter brought. If the owners 
are not subject to the jurisdiction, letters of arrestment ad fundandam 
Jjurisdictionem must be obtained, and an action founding on the bond 
raised for payment, the vessel being arrested on the dependence.® The 
action will as above noticed combine with it conclusions for warrant of 
sale. But if the bottomry bond has been granted by the master, who 
alone is personally bound, the ship cannot be arrested in an action against 
him individually as it is not his property ; and as there are no personal 


1 The Sheriff Courts Act, 1876, sec. 
12, is not applicable. 

2 Supra, p. 241. 

3 Taylor v. Williamson, 1831, 98.265. 

4 Burns v. Monro, 1844, 6 D. 1352. 
The question will probably not arise, as 
the presence of the ship in this country 
will enable jurisdiction to be founded. 


5 Wightman v. Wilson, 1858, 20 D. 
779; see p. 228, supra. 

6 Supra, p. 18. 

7 The bond need not be registered or 
registrable. See pp. 15 and 16. 

8 Registration of the bond for execu- 
tion will not give jurisdiction. See 
‘Summary Diligence,” infra, p. 416. 
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petitory conclusions competent against the owners, the action so far as 
directed against them (or against the master as representing them or the 
ship 1) would not warrant arrestment of their vessel. Such was the view 
urged and adopted in a recent case. The Inner House accordingly, on a 
summary petition narrating that the creditor proposed to raise an action 
against the master for payment of the bond and for sale of the ship, 
granted warrant to arrest ad interim? It is thought that the application 
was unnecessary. The conclusions against the master would not warrant 
arrestment of the ship, but conclusions against the owners (or against the 
master as representing the owners, or even as representing the ship) for 
sale of the ship and payment of the proceeds to the pursuer (the usual 
conclusions), would warrant arrestment. The report does not disclose 
whether the master and owners were subject to the jurisdiction of the 
Scotch Courts. If they were not, how was jurisdiction to be founded 
in the action which it was proposed to raise? On the statements of the 
petitioner arrestment of the ship was incompetent. On the view stated 
above arrestment of the ship ad fundandam jurisdictionem would have 
created jurisdiction against the owners, or against the master as represent- 
ing them or the ship.’ 

Conclusions and Procedure-—The conclusions as to sale are, for 
warrant to sell by public roup the arrested ships with her boats, apparel- 
ling, and appurtenances, and to make the proceeds, after paying expenses, 
or as much thereof as is necessary to satisfy his debt and expenses, forth- 
coming to the pursuer. 

If no appearance is entered or no preliminary defences lodged, a 
minute * is presented to the Lord Ordinary or the Sheriff, as the case may 
be, craving for the appointment of a person to inventory the vessel and 
fix the upset price, and for a commission to a Justice of the Peace to take 
the oath of the person appointed.’ The valuator then inventories the ap- 
purtenances of the vessel, and returns an inventory, to which is appended 
an oath taken before the Commissioner as to the truth of the inventory 
and the value of the vessel. When the affidavit and inventory are 
reported, another minute is lodged craving the judge to grant warrant to 
expose the ship at the upset price to public roup, and to the Clerk of 
Court to prepare articles of roup and officiate as clerk of the sale and 


1 If there is personal liability on the 2 Lucovich, 1885, 12 R. 1090. For 
owners the action may be raised against details see p. 43, supra. 


the master as representing the owners 3 Morison and Milne v. Massa, 1866, 
or the ship and the vessel arrested. 5 M. 130. 
Morison and Milne v. Massa, 1866, 5 M. * Taylor v. Williamson, supra. 


130. 5 Mackay’s Prac. p. 382. 
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receive the price consigned. The sale is advertised as appointed. If the 
vessel is not sold the sale is adjourned and authority may be got for re- 
exposing the vessel at a reduced upset price and after further advertise- 
ments. 

After sale and consignation, a minute is lodged craving the Lord 
Ordinary to approve of the sale, declare that the ship belongs to the 
purchaser, and to grant interim extract, and also craving decree for pay- 
ment to the pursuer of the proceeds or of so much thereof as may be 
necessary to satisfy his claims. On this minute decree is pronounced.' 
On this becoming final an extract decree may be obtained; this is the 
purchaser’s title to the ship and may be registered like an ordinary bill 
of sale.? If the purchaser desires to have the vessel registered and sent 
to sea before decree can be got, then on production at the Custom-house 
of a copy of the warrant, articles, and minute of sale certified as correct 
by the Clerk of Court, the vessel is registered. 

If the proceeds are insufficient to meet all claims, the expenses of the 
sale are first deducted. If there are other claimants than the pursuer, 
the balance, after deducting expenses,> forms a fund in medio as in a 
multiplepoinding. Condescendences and claims may be ordered and the 
competition will proceed as in that action.* 


1 Forform of interlocutors see Mackay’s _penses for harbour dues, fire insurance, 


Prac. pp. 382, 383. watching, etc. (Smith, Maritime Prac. 
2 Merchant Shipping Act, 1894, secs. p. 78; Neill’s Marit. Proced. p. 101). 
29 and 30. 4 Mackay’s Prac. 383; Neill’s Mari- 
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ARRESTMENT AD FUNDANDAM JURISDICTIONEM 


Narvure and Origin —Where a person, foreigner or native, who is not 
subject to the jurisdiction of the Scotch Courts, is possessed of moveable 
estate in this country, corporeal or incorporeal, jurisdiction will be duly 
constituted against him, if such property is arrested in the hands of the 
holder for the express purpose of founding jurisdiction. Such arrestment 
is known as arrestment ad fundandam jurisdictionem or jurisdictions 
fundande causa. Although the warrant may issue from the Sheriff 
Court, jurisdiction, except in the two cases noticed hereafter, is only 
created in the Supreme Court. 

This method of constituting jurisdiction was borrowed from the law of 
Holland, where, as Voet observes,! it had been introduced, contrary to 
principle, from views of expediency and for the encouragement of 
commerce. The custom is plainly in opposition to the general doctrine of 
the Roman Law and also of modern jurisprudence; both of which admit 
the maxim, actor sequitur forwm rei—the pursuer must apply to the Court 
of the defender.? It has, however, always been the law of Scotland that 
jurisdiction exists over a defender not only in respect of his residence in 
Scotland, but also in respect of his possession of property there. At first 
this ground of jurisdiction was only generally recognised as applicable 
where the property situated within the jurisdiction was heritable, as that 
alone had a situs and could therefore be said to be fixed in this country. 
This was justified on the double ground, that where the question related 
to heritage it fell to be decided by the lex loci rei site ; and also that the 
decree could be enforced against the heritage—the enforceability of the 
decree being the ultimate test of jurisdiction. Moveables, on the other 


DY, uh, OD) v. Forcett Ry. Co. 1870, 9 M. 88 (L. 
? Cameron v. Chapman, 1838, 168. Neaves); Mackenzie v. Drummond's Ears. 
907, 918; Scruton v. Gray, 1772, M. 1868, 6 M. 932 (L. Pres); M‘Arthur v. 
4822. M‘Arthur, 1842, 4 D. 354 (L.0.); see p. 
* Fraser v. Fraser and Hibbert, 1870, 267, infra. 
8 M. 400 (L. Pres. 405); Trowsdale’s Tr. 
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hand, have no situs, but follow the owner; and therefore, on the same 
principle, to found jurisdiction against a person by reason of the owner- 
ship of moveables, it was necessary by some diligence to fix the situs of 
the moveables here, and thus retain within the country effects out of 
which the judgment of the Court might be satisfied! That this was the 
principle on which arrestment ad fundandam jurisdictionem was based 
appears from the form of caution originally required—not merely judicio 
sistt but judicio sisti et judicatum solvi.? This object was attained by the 
diligence of arrestment. By arrestment the moveable property was 
practically rendered immoveable, as if it were a fixture here, but only for 
the purpose of founding jurisdiction in question with the arrester. 

The principle appears first to have been applied in 1683 in the case of 
Young v. Arnold? A Frenchman who had moveables in this country, 
being in course of withdrawing them in order to prejudice a claim against 
him arising out of a testament, the Court granted the prayer of a petition 
craving warrant to arrest these effects till he should find caution judicio 
sisti et judicatum solvi4 Thereafter the doctrine became fixed in practice 
that where a foreigner had moveables of any kind, corporeal or incor- 
poreal, in this country, the creditor might, by application to the Supreme 
or Inferior Courts, lay a nexus on the goods or effects which prevented 
the possessor from handing them over until the owner gave security to 
submit to the jurisdiction; and ultimately the effect was that such 
arrestment itself created jurisdiction. The original view that the security 
which could be demanded as a condition of loosing this arrestment was 
not only judicio sisti, but yudicatum solvi, has for long been departed from. 
The arrestment does not attach the subject in satisfaction of any decree 
which may be pronounced, but only creates a nexus till jurisdiction is 
constituted. 

Warrant and Execution thereof.—The warrant for arrestment ad fun- 
dandam jurisdictionem is either letters of arrestment passing the Signet or 
a warrant from the Sheriff. To obtain letters of arrestment application 
must be made in the Bill Chamber by bill, on which without any produc- 
tion the clerk grants a fiat. The bill and also the letters (which are 
prepared by the agent and must be signed by a W.S.) are then presented 


1 Trowsdale’s Tr. v. Forcett Ry. Co. Elvies v. Vernor, 1610, M. 4833, but the 
1870, 9 M. 88 (I. Neaves); Longworth report does not clearly show whether it 
v. Hope, 1865, 3 M. 1049 (L. Curriehill); — was a case of arrestment ad fund. juris. 


Stewart v. North, 1889, 16 R. 927, aff. 4 Tbid.; Ford, 1758, M. 4835. 
17 R. (H.L.) 60 (L. Watson, 63). 5 Lindsay v. L. & N.-W. Ry. Co. 1860, 
2 Young v. Arnold, 1683, M. 4833. 22 D. 571, 585 (L. Pres.) ; Longworth v. 


8 M. 4833. There is a prior case, Hope, supra. 
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at the Signet Office, where the former is retained and the latter signeted. 
The procedure is practically the same as in an application for ordinary 
letters of arrestment.!. In the Sheriff Court the procedure is by petition 
praying the Sheriff to grant warrant for letters of arrestment ad fundandam 
jurisdictionem. The deliverance on the petition is the warrant for the 
arrestment. The warrant, differing in either case from ordinary arrestment, 
bears that the goods, gear, debts, etc. arrested, are to remain in the hands 
of the arrestee “under sure fence and arrestment jurisdictions fundande 
causa.” Where the arrester is a foreigner he may arrest in his own name 
and does not require to appoint a mandatary before executing the arrest- 
ment.” 

As in ordinary arrestments, the warrant must be regular and the 
parties properly named and designed. But where arrestment to found 
jurisdiction is used against several defenders, an error which invalidates 
the diligence as to one, will not render it ineffectual as to the others ; 
e.g. a misdescription of name in the letters and execution.? Where a ship 
had been arrested under an arrestment which, in usual form, attached the 
moveables belonging to the debtor, it was objected that the arrestment 
was inept, as the debtor being only joint owner of the vessel it should 
have attached only the debtor's interest in the ship. The objection was 
repelled, as the form used only attached the debtor’s interest. Where 
the schedule served upon the arrestee was in the form of an arrestment 
on the dependence, jurisdiction was not founded. In the former, the 
arrestment is “until caution be found”; in the latter, jurisdictionis fun- 
dandw causa.’ The letters are executed as in an ordinary arrestment 
for debt. It is not necessary that the letters of arrestment be executed 
before the summons is signeted. It is sufficient that the Court has juris- 
diction over the defender when the action commences. Signeting the 
summons is not the commencement of the action; its only effect is that 
a warrant is issued for serving the summons which may or may not be 
used. The action is only commenced with service of the summons. 
Execution of arrestment before service of the summons is therefore 
sufficient.’ If the executions of the arrestment and summons are dated 
on the same day, and there is nothing therein to show that the summons 
was first served, the arrestment will be presumed to have been first 


1 See p. 22, supra. 6 Alston v. Macdougall, 1887, 15 R. 

2 Ross v. Shaw, 1849, 11 D. 984; 78; Stewart v. North, 1890, 17 R. (H.L.) 
Knight v. Freeto, 1863, 2 M. 386. 60 (L. Watson). 

3 Gibson v. Smith, 1849, 11 D. 1024. 7 Wall’ Trs. v. Drynan, 1888, 15 R. 

4 Thid. > Freres v. Kin- 359; Stewart v. North, supra. 
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executed ; unless the defender prove that in point of fact the arrestments 
were executed subsequent to the service of the summons! Opinions 
have been expressed that it may be sufficient to give jurisdiction if the 
arrestment is used before the defences are lodged, as that is the first time 
the defender has an opportunity of objecting to the jurisdiction of the 
Court.? But these have been disapproved, and, it is thought, properly so? 

In what Court Jurisdiction is constituted—At common law arrestment 
only founds jurisdiction against the defender in the Supreme Court—as in 
the case of heritable property in Scotland possessed by him. This rule 
applies although the subject in dispute is less than £25. To this there 
are only two statutory exceptions. First, the Sheriff has a privative 
jurisdiction in all maritime actions for sums under £25. On the abolition 
of the High Court of Admiralty its jurisdiction was transferred to the 
Court of Session, and, for claims under £25, to the Sheriff Court. Doubts 
were for some time entertained whether the Sheriff had a privative jurisdic- 
tion over foreigners,’ but these doubts were removed by legislation.’ In 
all maritime actions under £25, therefore, the defender can only be sued in 
the Sheriff Court, and if a foreigner jurisdiction must be constituted by 
arrestment. Second, the Sheriff has jurisdiction in any action against a 
foreigner, provided (1) that such action is competent in the Sheriff Court 
against a Scotchman subject to the jurisdiction; and (2) that a ship or 
other vessel belonging to such foreigner, or of which he is part owner or 
master, has been arrested within the sheriffdom.‘ 

In what Actions Jurisdiction is constituted.—While in ordinary arrest- 
ment it is sufficient that the summons contains pecuniary conclusions, 
arrestment ad fundandam jurisdictionem, which, as has been seen, arose 
out of the necessities of mercantile intercourse, has so far retained this 
restriction that it will only found jurisdiction where the question between 
the parties truly resolves itself into a mere pecuniary claim or claim of 
debt. But it is not necessary that the pecuniary claim made by the 
pursuer should arise in an action for implement of a contract, or out of a 
breach of a mercantile transaction, or that the relation between the 
pursuer and defender should strictly be that of debtor and creditor. 


1 Dickson, De Wolf & Co. v. Wilkin, 5 1 Will. IV. ¢. 69, secs. 21 and 22. 
1859, 31 Jur. 595. 6 Morrison v. Munnoch, 1837, 15 S. 

2 Walls Trs. v. Drynan, supra. 1293. 

3 Stewart v. North, 1890, 17 R. (H.L.) 7 1&2 Vict. c. 119; 17 & 18 Vict.c. 


60 (L. Watson); see Morley v. Jackson, 104; Bruhn v. Grunwaldt, 1863, 2 M. 
1888, 16 R. 78 (LL. Shand and Adam). 335. 

4 Burn v. Purvis, 1828, 7 S. 194; 8 Sheriff Court Act, 1877, sec. 8, sub- 
White v. Spottiswoode, 1846, 8 1D, 952. sec, 4. 
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Though the claim is one of damages and for solatiwm, in respect of some 
wrong or delinquency, as slander, jurisdiction may be constituted by 
arrestment.! 

Actions relating to Status.—It follows from the above rule that such 
arrestment will not give jurisdiction in actions which involve a question 
of status, as declarators of marriage, putting to silence, legitimacy, actions 
of divorce or separation and aliment.? This will apply not only where the 
status claimed “ paves the way for a demand of debt,” but even where the 
question of status just comes into view as leading up to a pecuniary 
demand, as in an action by a putative wife or daughter for aliment or 
legitim in which the status of the parties is uncertain.? The Court will 
consider what is the real question in dispute between the parties—does it 
or does it not raise a question of status? Thus, a declarator of marriage 
with conclusions for adherence and failing adherence for aliment was 
brought against a native of Ireland who was alleged to have married the 
pursuer in Glasgow. Arrestment was used to found jurisdiction. The 
Court, reversing the decision of the Commissaries, was unanimously of 
opinion that jurisdiction could not be founded by arrestment, as the 
real question was one of status.' 

A recent case, besides deciding other points of importance, is also an 
authority to the same effect. The daughter of A. B. deceased raised an 
action against the trustee under his settlement, C. B. his widow, and his 
sister, concluding (1) for declarator of legitimacy ; (2) for legitim out of 
his estate ; and (3) for aliment in the event of decree not being obtained 
under the first two conclusions. The pursuer averred that her mother 
had been regularly married to A. B. in ignorance of the fact that he was 
then married to C. B. None of the defenders were resident within Scot- 
land. There was no averment that jurisdiction had been constituted 
against the widow or sister, but it was averred that arrestments ad 
JSundandam jurisdictionem had been used against the trustee. At adjust- 
ment the pursuer amended her summons by deleting from the condescend- 
ence the averment as to C. B. having been already married to A. B., and 
averred that A. B.’s marriage to the pursuer was a lawful marriage. It was 
held (1) that the action as originally laid was an action for declarator in 


1 Longworth v. Hope, 1865,3M.1049. jurisdictionem, and possession of heritable 
2 Scruton v. Gray, 1772, M. 4822; estate as grounds of jurisdiction, are the 
Brackenridge v. Kenneth, 1834,128.654; same. See Fraser v. Fraser and Hibbert, 
Trowsdale’s Tr. v. Forcett Ry. Co. 1870, 1870, 8 M. 400 (L. Pres. 403). 
9 M. 88 (L. Neaves); Ersk. 1. 2.17, note 3 Morley v. Jackson, 1888, 16 R. 
25; Fraser, Hush. & Wife, 1276. The 78. 
rules as to arrestment ad fundandam 4 Scruton v. Gray, supra. 
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regard to status, that the persons really interested in this question were 
the widow and sister of the deceased, and not the trustee, that no juris- 
diction had been created against them, and that the arrestment had not 
founded jurisdiction against the trustee, as the question was one of status ; 
(2) that the effect of the amendment was to put the pecuniary claim in 
the foreground, and to make the declarator of legitimacy merely ancillary, 
but that the question remained the same—the true question being one of 
status, whether the pursuer was a legitimate child; and (3) that in any 
event, as there was no jurisdiction when the action was served, no subse- 
quent alteration in the summons could give the Court jurisdiction. It 
thus appears that if the real question raised by the action is one of status, 
although the action contains also pecuniary conclusions, arrestment will 
not found jurisdiction ; and that if there is no jurisdiction when the action 
is served, no subsequent amendment can give the Court jurisdiction in 
that action. 

Jurisdiction, however, may be created by arrestment in an action, the 
conclusions of which presume the existence of a certain status, e.g. an 
action for aliment or legitim, if the statws is not disputed; for the claim is 
then a mere pecuniary one.” This has also been held by a decision in the 
Outer House to apply to an action of adherence and aliment.® On the 
same principle, arrestment will found jurisdiction against the co-defender 
in an action of divorce where he is being sued for damages and expenses. 
Whether jurisdiction could be so constituted where the only conclusion 
against him is for expenses has not been determined.* In such circum- 
stances it has been held that jurisdiction was founded by his tenancy of 
heritable subjects in Scotland.® But it is not clear that arrestment 
could be used to found jurisdiction in such an action. Arrestment 
in security could not, as it is incompetent where the only pecuniary con- 
clusion is for expenses. On the other hand, these expenses are in a 
different position from those in ordinary actions, as under the Conjugal 
Rights Act, 1861, the co-defender may be made liable in the whole expenses 
of the action, although he has not appeared to defend.° 

Declarators.—Where the summons contains declaratory conclusions as 
well as petitory, jurisdiction will be constituted if the declaratory con- 


1 Morley v. Jackson, supra. 4 It is not enough that the principal 

2 Bell v. Bell, 24th Feb. 1812, F.C. defender is subject to the jurisdiction. 
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clusions are merely explanatory of or ancillary to the petitory. Thus in 
Lindsay v. L. & N.-W. Ry. Co. the leading authority on this branch of 
the law, a domiciled Scotsman arrested funds in Scotland to found 
jurisdiction against an English railway company in an action for an 
alleged breach of implied contract as common public carriers. The con- 
clusions were both declaratory and petitory :—/irst, to have it declared 
that the defenders were common carriers and were not entitled to refuse 
the goods offered or to impose conditions as to prepayment of hire or as to 
risk ; and second, that the defenders should be decerned to make payment of 
£500 as damages caused by their refusal to convey the goods offered. A 
minute was lodged by the pursuer disclaiming any purpose of asking for 
decree of declarator more comprehensive than was necessary to clear his 
right in the subject-matter of the petitory conclusions. The Lord 
Ordinary found that the Court in respect of the arrestment had jurisdiction 
to entertain the action as to its petitory conclusions ; but, being of opinion 
that the declaratory conclusions were not merely introductory to the 
petitory and inseparable from them, but were “of a wide and prospective 
nature, aiming at a permanent settlement of important mutual rights and 
obligations,” and that the pursuer might succeed in the declaratory and 
fail in the petitory, he dismissed the action as regards the declaratory 
conclusions. The Inner House, however, reversed this decision, holding 
that the Court had jurisdiction not only as regards the petitory but as 
regards the declaratory conclusions. These, as limited by the minute, 
were not regarded as separable or substantive conclusions of declarator, 
but only as introductory and explanatory of the petitory conclusions and 
as giving the mediwm decidendi for the claim of damages. 

But if the summons contains substantive declaratory conclusions as 
well as petitory, or contains simply declaratory conclusions—in other words, 
if the action is in substance an action of declarator—although it has never 
been expressly decided that jurisdiction would not be constituted by 
arrestment, it would apparently not be so.? The declaratory conclusions 
could not be satisfied by diligence in execution against the fund arrested, 
and this affords the test as to the competency of the action.? In Lindsay 
v. L.& N.-W. Ry. Co, Lord President M‘Neill said: “ As to the declaratory 
conclusions, I do not decide what might be the judgment of the Court in 
regard to certain kinds of declarators, or what breadth of declarators we 

1 1855, 18 D. 62, aff. 3 Macq. 99 ; see 3 Longworth v. Hope, 1865, 3 M. 1049 ; 
Whate v. Briggs, 1843, 5 D. 1148 (ancil- Trowsdale’s Tr. v. Forcett Ry. Co. 1870, 9 
lary reductive conclusions). M. 88 (L. Neaves) ; Lindsay v. L. & N.-W. 


2 Williams v. Royal College of Veteri- Ry. Co. supra; see p. 246, supra. 
nary Surgeons, 1897, 5 S.L.T. No. 275. 
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would sustain in actions of this kind,” but the minute of the pursuer “has 
gone far to explicate the matter by withdrawing these rationes con- 
cludendi, for by sustaining them it might be held that we recognised 
general declarators on jurisdiction so founded.” The limitations of the 
action are thus stated by Voet :1 “non tamen omnibus in causis admitten- 
dum ad firmandam jurisdictionem hoc sistendi jus; sed tantum, quoties 
quis actione personali ex contractu vel quasi, delicto vel quasi, aliisque 
similibus causarum figuris, obstrictus est adversario ad aliquid dandum, 
faciendum, preestandum.” As our law was borrowed from Holland these 
limitations may be accepted as in accordance with the law of Scotland, 
and jurisdiction founded by arrestment would therefore be limited to 
personal petitory actions, or to actions of which the conclusions can be 
enforced by means of arrestment used on the dependence or on the decree, 
Where the cause of action is not a specific demand, but some general and 
comprehensive question of right, there is not the same reason in equity for 
allowing jurisdiction to be created in this manner, and there is an authorita- 
tive expression of opinion that this mode of founding jurisdiction will not 
be carried further than is expressly warranted by authority and precedent.” 

fteductions—On the same principle, although never expressly decided, 
it is thought that arrestment will not found jurisdiction in actions of 
reduction. If there are petitory conclusions as well as reductive, and 
the latter are merely explanatory of and ancillary to the petitory, 
jurisdiction will be sustained ;* but if the action is purely or in substance 
a rescissory action it apparently will not. In Grant v. Grant,’ which was 
an action of reduction but complicated by other matters which had a 
bearing on the decision, it was found that jurisdiction was not created by 
arrestment. ‘The case was special, however, as if the action of reduction 
had been sustained, the effect would have been to reduce the title of the 
defenders to the property which had been arrested, so that in point of fact 
no moveables of theirs would have been attached. In Shaw v. Dow and 
Dobie, doubts were also expressed whether in an action containing purely 
reductive conclusions arrestment would found jurisdiction. An insolvent 
having settled on a composition with his creditors, one of them afterwards 
raised a reduction of the discharge on the ground of fraud, and also con- 
cluded for payment of the balance of his debt. The defender was 
resident in England, but owned heritage in Scotland, and jurisdiction was 
constituted on this ground. Arrestments to found jurisdiction had also 


1 9, 4, 25; Burge’s Com. 3. 1017. 3 White v. Briggs, 1848, 5 D. 1148. 
2 Cameron v. Chapman, 1838, 16 8. 4 1867, 6 M. 155. 
907, 918. 5 1869, 7 M. 449. 
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been used, and in giving judgment Lord President Inglis said: “If the 
pursuer should fail in the reductive conclusions he might still be entitled 
to insist in the petitory conclusions. I am of opinion that the arrestment 
is sufficient as a foundation of jurisdiction to try these petitory conclusions ; 
whether it would be sufficient as a foundation of jurisdiction to try the 
whole conclusions of the summons I am not prepared to say. I rather 
think that is an open and undecided question.” 

Multiplepoindings.—In actions of multiplepoinding it is sufficient that 
the fund is within the jurisdiction, and it is not necessary in the case of 
foreign defenders to found jurisdiction against them by arrestment.’ But 
in such circumstances the action must of course be raised in the Supreme 
Court.2 Arrestments ad fundandam jurisdictionem were used against 
foreign executors by a special legatee of the deceased in an action against 
them for payment of the legacy, and arrestments on the dependence were 
also used in the hands of a debtor to the executry. Thereafter the legatee 
to make effectual her arrestment in security brought an action of multiple- 
poinding in name of the debtor, calling the foreign executors as defenders. 
No further arrestments ad fundandam jurisdictionem were used, and it 
was held that none were required.’ 

Bankruptcy Proceedings.—Whether arrestment is sufficient to found 
jurisdiction within the meaning of the 13th section of the Bankruptcy 
Act, 1856, so as to entitle the creditor to apply for sequestration has not 
been authoritatively determined. It has been decided in the negative in 
the Outer House, but in the Inner House it was found unnecessary to 
determine the question.* 

Suljects which can be arrested.—This is treated in detail in dealing 
with ordinary arrestment. Speaking generally, those subjects, which can 
be arrested in security or execution, can be arrested to found jurisdiction. 
Arrestment ad fundandam jurisdictionem presents, however, some peculiar- 
ities, The subject attached must not be elusory in value. Subject to 
this qualification, the arrestment of any moveables, however small the 
amount, is sufficient to found jurisdiction. It is difficult to define what 
is elusory,° and such has not been determined ;° but 9s. 3d. is not,” nor a 

1 Miller v. Ure, 1838, 16 S. 1204; 4 Croil, 1863, 1 M. 509; Bell’s Com. 
Crockart v. Dundee and Arbroath Ry. Co. 2. 158; Goudy, p. 124. 
1852, 15 D. 202 (L. Pres.) ; Cameron v. 5 Lindsay v. L. & N.-W. Ry. Oo. 1855, 
Chapman, 1838, 16 S. 907, 918; Mans- 18 D. 62 (L. Deas), aff. 3 Macq. 99; 
field, Ramsay & Co. v. Smith, Wright, and Ross v. Ross, 1878, 5 R. 1013; Shaw vy. 


Gray, 1795, M. 2594; Bell’s Com. 2. 65. Dow and Dobie, 1869, 7 M. 449. 
2 Harvey, Hall & Co. v. Black, 1831, 8 Thed. 


9 S. 785. 7 Ross v. Ross, supra; Shaw v. Dow 
* Innerarity v. Gilmore, 1840,2D.813. and Dobie, supra (£1:8: 6). 
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brass door plate worth ten shillings for old metal.! The subject arrested 
must possess some commercial value. Arrestment of private papers or 
books is not sufficient. An opinion has been expressed that the arrest- 
ment of an alimentary fund which cannot be attached in execution will 
not found jurisdiction ;* and this seems correct as the arrestment cannot 
affect the fund. It is not a relevant objection that the arrestee is entitled 
to plead the triennial prescription against the debt arrested. Lord Presi- 
dent Inglis said: “But if there be such a debt it does not seem to me to 
interfere with the foundation of jurisdiction that a plea remains which is 
capable of being stated by the debtor. Why should we take for granted 
that this debtor requires to be sued at all, or that, if sued, and that 
he had a good defence on the merits, he would plead the triennial 
prescription.” 

Claim of Accounting.—It is not in every case necessary that the 
arrestee should have funds belonging to the common debtor in his hands 
at the date of the arrestment. If the defender has a claim of debt or a 
right of accounting against the arrestee, who is prima facie in possession 
of funds belonging to him, although it is uncertain whether any surplus 
will remain in the arrestee’s hands after satisfying his own advances or 
claims, jurisdiction will be effectually constituted—even if it ultimately 
turn out that the balance was due to the arrestee and not to the common 
debtor. All that is required is, that at the time the arrestment was used 
the common debtor had a claim against the arrestee under which some- 
thing might be due to him—in other words, which would have founded an 
action of count, reckoning, and payment. 

Thus, where arrestments were used against a foreign company in the 
hands of a person in Scotland, who held, in security of advances to the 
company, certain foreign bonds, and the objection was taken that the true 
value of the bonds was less than the sum advanced, it was found that the 
obligation to account for a possible balance was an arrestable interest 
though it was uncertain whether there would be any surplus after 
satisfying the holder's advances.” Again, arrestment by the creditor of a 
foreign partner of a company in Scotland in their hands gave jurisdiction 
over the partner, although he alleged he had no claim on the company 
funds as nothing was due to him; and an investigation as to this was 
refused in support of the preliminary defence of no jurisdiction.® In 


1 Dalrymple’s Trs. vy. Lancashire Trust, 4 Shaw v. Dow and Dobie, supra. 
etc., Corpn. 1894, 2 8.L.T. 79. 5 Baines and Tait v. Compagnie Géné- 
2 Trowsdales Tr. v. Forcett Ry. Co. vale des Mines dAsphalte, 1879, 6 R. 
1870, 9 M. 88. 846. 
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Lindsay v. L. & N.-W. Railway Company, Lord Ivory said : “I can even 
perfectly well understand that, in a case of mutual count and reckoning, 
each party contending that the balance is on his side, and the other party 
resisting him,—yet so long as the parties maintain their claims, the 
creditors of each are entitled to arrest these claims, valeant quantum, in 
order that they may enforce such interest, if any, as their common debtor 
has in the matter, and that it might well be that in such a case there 
would lie an arrestment ad fundandam against each of the parties, and 
that though it was impossible the balance could eventually be against 
each, yet that, prima facie, and while the matter was in dispute there 
might be a perfectly good arrestment ad fundandam. Indeed, on any 
other view, there would be no end to the litigations that would arise. 
It would just come to a wheel within a wheel. You would first have a 
litigation about the arrestment. Then, you must try the case on which 
the claim arrested depended, in order to see what, or whether anything, 
had been arrested, — whether it was a good claim or not, whether 
it was prescribed, whether it was compensated, and so on. Such a 
complication of proceedings was never heard of in this question of 
arrestment ad fundandam, and I do not think it could possibly be 
maintained.” ' 

The rule in these cases was, that there were primary grounds for 
holding that the arrestee had funds belonging to the common debtor, 
although if a proof had been taken the balance might have been shown to 
be in the arrestee’s favour. The prima facie case could not have been 
disproved immediately, or without a collateral litigation, which the Court 
declined to sanction on a preliminary plea. But although the defender 
has a claim of accounting against the arrestee, if the Court have allowed 
proof whether anything is due, and it appears that there is nothing due, 
jurisdiction will not be constituted.” Whether proof will be allowed is 
entirely in the discretion of the Court. The rule is that if it can be 
immediately ascertained, or at all events without a collateral litigation, 
whether there is anything due, a proof will be allowed confined to the 
question of jurisdiction.” If the defender denies having any claim on the 
arrestee a proof will be necessary in initio.* 

If the claim of debt arrested ad fundandam jurisdictionem exists at 
the date of the service of the summons, it does not affect the jurisdiction 
also Rigby v. Fletcher, 1833, 118.256; 444; Napier, Shanks and Bell v. Hal- 
Lindsay v. L. & N.-W. Ry. Co. 1860, 22 — vorsen, 1892, 19 R. 412. 

Dayar 3 Napier, etc, supra (L. M‘Laren). 
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constituted by the arrestment, that a third party has the right, of which 
subsequent to the service of the summons he takes advantage, to have the 
claim of debt transferred to him, so as to invalidate any prior attachment 
of the funds. Thus, a sum due by the arrestee to the defender under a 
decree of costs in an English action was arrested to found jurisdiction, 
and on the following day the action was served on the defender. There- 
after the English solicitors of the defender obtained from the English 
Courts a charging order, which by the law of England had the effect, not 
only of transferring the defender’s claim for costs to them, but of in- 
validating any prior attachment by his creditor. It was found that, as at 
the date of the arrestment and service of the summons there was a debt 
due to the defender by the arrestee, jurisdiction had been duly constituted 
by the arrestment when the summons was served, and that the subsequent 
transfer of the defender’s right to his English solicitors did not affect the 
jurisdiction already constituted.’ In this case the right to the arrested 
fund was only transferred from the common debtor subsequent to the 
service of the summons. If the transfer took place after the arrestment 
but prior to the service of the action it is not clear that jurisdiction would 
be effectually constituted. The judges of the Court of Session and the 
Lord Chancellor seem to be of opinion that jurisdiction will be constituted 
if at the date of arrestment there was a subject capable of being attached. 
On the other hand, Lord Watson and Lord Herschell are apparently of 
opinion that the arrestment must attach the fund at the time when the 
summons is served.” 

If the arrestment has only been rendered possible by the illegal 
act, mala fides, or negligence of the arrester, the arrestment will be 
ineffectual.‘ 

The Subject arrested must belong to the Defender.—This has been 
already dealt with in detail in Chapters IIL, IV., and V., and reference 
will only be made to those cases which deal specially with arrestment ad 
fundandam jurisdictionem. In order that jurisdiction should be consti- 
tuted the defender must as a general rule be owner of the property 
arrested. Arrestment therefore in the hands of a debtor to a firm or co- 
partnery will not found jurisdiction against an individual partner,’ nor 
against all the partners called together in one action, as individuals ; but 


1 Stewart v. North, 1889, 16 R. 927, 4 See p. 112, supra, and cases there ; 
aff. 17 R. (H.L.) 60. cases on arrestment ad fund. juris.— 

2 Stewart v. North, supra; Lindsay v. Graemes’ Tr. v. Giersberg, 1888, 15 R. 
L. & N.-W. Ry. Co. 1860, 22 D. 571 691; Heron v. Wanfields, Ltd. 1894, 22 
(L. Curriehill, p. 594). R. 182. 

3 Stewart v. North, supra. 5 Parnell v. Walter, 1889, 16 R. 917. 
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only against the firm. The firm is the owner of the arrested fund and 
not the partner. It makes no difference that the co-partnery is English. 
Although by the law of that country the firm has no separate persona, 
and the title to the partnership assets is in the individual partners, a 
partner has no beneficial right other than a right to a share of the surplus 
assets of the partnership on realisation.” On the same principle, arrest- 
ment in the hands of a partner whose company was debtor to the 
defender was ineffectual? It would seem to follow that arrestment of a 
debt due to a partner will not found jurisdiction against his firm, these 
being separate persone in law.* 

If the defender is not owner of the subject arrested, but merely 
entitled to the possession of it, jurisdiction will not be constituted. So 
arrestment of a ship by the owners thereof did not found jurisdiction 
against a foreign mortgagee who was in possession.’ Arrestment of a 
ship, the property in which had been transferred from the defender prior 
to the execution of the arrestment, was ineffectual.® 

Where Arrestee registered as Owner—Ships, Shares, etc—In the case of 
a British ship the certificate of registry is prima facie evidence of owner- 
ship.’ On this ground, arrestments ad fundandam jurisdictionem used by 
creditors of the former owners were held incompetent and were recalled 
without caution, although the arresters averred and offered to prove that 
the transfer to the registered owners was fraudulent and collusive.” The 
beneficial interest, title and possession were in the registered owners. 
But delivery of a bill of sale, will, without registration of the transfer, 
at least when followed by possession of the ship by the purchaser, exclude 
arrestment by creditors of the person remaining on the register as owner.? 
Arrestment will be effectual to found jurisdiction against the real owner, if 
it is proved that the person whose name is on the register is a mere hand 
or agent of the real owner. This is clearly different from the case dealt 
with above. In the one, the persons on the register did not represent as 
hands or agents, the common debtor, but were themselves the owners, 


1 Macbeth v. Proprs. of “ Standard,” 
1897, 5 S.L.T. Nos. 254 and 315. 

2 Parnell v. Walter, supra. 

3 Hay v. Dufourcet & Co.1880,7 R.972. 

4 But see Ewing & Co. v. M‘Clelland, 
1860, 22 D. 1347, where in such cir- 
cumstances the validity of an arrestment 
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p. 259, wnfra. 

5 Jones v. Samuel, 1862, 24 D. 319. 

6 Schultz v. Robinson and Niven, 1861, 
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Others, 1857, 19 D. 430; Grant v. Grant, 
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Co. 1872, 9 S.LR. 512; Schultz v. 
Robinson and Niven, supra. 
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although it was alleged they were so fraudulently and collusively. In 
the other, the parties whose names were on the register simply held as 
agents for the common debtor, who retained the beneficial interest. 

A similar question arose as to railway stock in the leading case of 
Lindsay v. L. & N-W. Railway Company Stock of a Scotch railway 
company belonging to the defenders, an English railway company, 
registered in the name of certain nominees of the English company 
which could not itself hold stock, was found arrestable in the hands of 
the Scotch company so as to give jurisdiction against the defenders. 
The defenders contended that the nominal holders must be regarded as 
owners, or at all events as trustees for the English company, so that the 
arrestment should have been in their hands, as debtors to the defenders 
(the common debtors). The Court, however, considered the English com- 
pany the verus dominus and the registered owners not trustees but mere 
hands or agents. Lord President M‘Neill remarked”: “It stands in the 
register in the names of these persons; it was understood at the time to 
be acquired for behoof of the defenders. It is so regarded by the defenders, 
and it is so regarded” by the holders; it is held “subject to the directions 
and orders of the company, and the dividends are accounted for to the 
company. ... The explanation” given by the holders “appears to me to 
amount to this, that in order to overcome a difficulty which existed in 
regard to the holding of these shares directly by themselves, some other 
hand was employed for the mere purpose of satisfying that requirement, 
and that truly it was only a hand, and nothing else,” not “a trustee who 
had a power of management,” but a hand “acting merely subject to the 
orders and directions and instructions ... of the defenders.” “This is not 
the position of a trustee properly so called. . . . It is merely a name for 
outward appearance” while in the reality of the transaction the two 
companies treat with each other as principals.* The principle of this 
decision seems applicable to arrestment of every kind of stocks or shares 
although the register is declared to be prima facie evidence of ownership. 

Defender must have a right of Direct Action against Arrestee for Pay- 
ment or Delivery.—Jurisdiction will not be created if the defender could 
not maintain a direct personal action against the arrestee for payment of 
the fund arrested. The owners of a vessel entered into a charter party 
by which it was agreed that the vessel should take a cargo of coals to a 


1 1860, 22 D. 571. 1890, 18 R. 163, for details see p. 122, 
2 Pp. 582-584. supra ; Whittall v. Christie, 1894, 22 R. 
3 See pp. 116 and 66, supra. 91, for details see p. 116, supra ; Heron 
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certain port, as ordered, and bring back a cargo of sugar at a certain 
rate of freight. The charter party bore, “Master to sign bills of lading 
as required, without prejudice to this charter party, and if the draft for 
payment of coal freight is drawn to his order, to endorse the same, pay- 
able to charterers’ order.” The charterers entered into contracts at 
different rates of freight with shippers to whom bills of lading were 
granted by the master at the request of the charterers. It was argued 
that the charter party showed there was no demise of the ship and that 
the bills of lading signed by the captain constituted a contract between 
the owners and the shippers. The Court found that the owners had no 
direct action against the shippers for freight and that arrestment in their 
hands could not found jurisdiction against the owners.’ Even if the 
defender could in a question with the arrestee successfully maintain his 
right to the subjects arrested, yet the arrestment will be ineffectual if 
there was no direct personal obligation (whether arising ex contractw or 
quasi ex contractw) on the arrestees to pay or deliver to the defender. 
“Proprietary right is not enough to support jurisdiction founded on 
arrestment unless also the arrestee is under obligation to account or to 
deliver to the common debtor.” ? 

Master of Ship is Exception to Rule and need not be Owner.—An excep- 
tion to the rule that the defender must be owner of the subject arrested 
occurs in the case of the master of a ship. Although not owner or part- 
owner, he is considered to represent the ship, and where his negligence in 
the management of the vessel has occasioned injury, arrestment of the 
ship will found jurisdiction against him in an action of damages laid 
against him as representing the ship. A collision having taken place 
between a British and a foreign ship by which both were injured, an 
action of damages was raised by the owners of the British ship against 
the master of the foreign ship “as master, and also as owner or part- 
owner of said ship, or in those capacities or one or other of them, or 
otherwise representing the said ship” and the vessel was arrested to 
found jurisdiction. It was admitted on record that the master was 
neither owner nor part-owner of the vessel. The defence of no jurisdic- 
tion was rested on the ground that, as the master was not owner of the 
ship, decree against him would not warrant execution against the ship, 
and unless execution could proceed against the thing arrested the arrest- 
ment could not found jurisdiction. It was found, however, that the 


1 Mitchell v. Burn, supra. pursuer acted in mala fide, or that the 
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action was really against the master, not individually, but as representing 
the ship, and that jurisdiction had been constituted! Lord Deas said : 
“Tt is thus quite clear that the action was brought against him as repre- 
senting the owners, and that the ship was arrested as belonging to him 
in his representative character. Now suppose the master were otherwise 
subject to the jurisdiction of this Court—suppose he had been a domiciled 
Scotchman—would the action have been competent against him, as 
representing the foreign owners, to the effect of constituting the debt 
against them and the ship? I am disposed to think it would. Some 
actions undoubtedly, may be competently brought against the master as 
representing the owners and the ship,—e,g. for the price of stores supplied 
for the ship’s use. And so also, I think, would an action founded on 
delict in his capacity of master be competent against him in his repre- 
sentative character; and if this would be so as regarded a master having 
a domicile in Scotland it seems to me necessarily to follow that jurisdic- 
tion may be competently founded—as was done in this case—viz. by the 
arrestment of that which is said to belong to him in his representative 
character.”? Lord Curriehill dissented on the ground that jurisdiction 
could not be established against a foreigner for a personal debt by means 
of arrestment unless the subject arrested was his own property. “I 
know of no authority for holding that jurisdiction can be established over 
one man by merely arresting goods belonging to some other man. . 
The argument, . . . comes very much to this, that the debt was . . . the 
debt of the ship. Now, I do not know what is meant by a debt being 
called the debt of a ship. It is not a real burden on the ship, and the 
ship itself cannot personally be a debtor. And even if the ship were in 
the position of being the debtor, I do not see how an arrestment of the 
ship could render her master personally subject to the jurisdiction of this 
Court, on the ground that property belonging to him had been arrested.” ° 
This dissent however overlooks the representative character of the master 
of a ship, which may probably be traced to the English rule that 
Admiralty actions were always in rem, that is against the ship. On the 
same principle, arrestment used against one owner who was named, and 
the other owners who were not named, was sufficient to found jurisdic- 
tion in an action against all the owners.° 

It is a fortiori where the master has bound himself for necessaries 
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supplied to the ship, that the vessel may be arrested to found jurisdiction 
in an action against him for payment. 

Who may be Pursuer in the Action—The pursuer must be the person 
at whose instance the arrestments were used. Not only will the arrest- 
ment merely give jurisdiction in an action by him, but only in the 
particular action for which it was used.’ It will not even be available 
to an additional pursuer sisted in that action.® It is not necessary that 
the pursuer should be a domiciled Scotchman or himself be subject to the 
jurisdiction of the Scotch Courts. So, arrestment at the instance of an 
Englishman of the funds of an American, in relation to an action arising 
out of mercantile dealings in England and America, was sufficient to 
found jurisdiction.* 

Against whom may Jurisdiction be founded—Executors.—Arrestment 
will give jurisdiction not only against foreigners, but against Scotchmen not 
otherwise subject to the jurisdiction of the Scotch Courts. In one case 
the.action was at the instance of a Scotchman residing abroad against a 
Scotchman domiciled abroad, and was founded on a transaction which 
arose outwith the territory of the Court.’ 

The arrestment of the private funds of the defender, it has been held, 
will not only found jurisdiction against him as an individual but also in 
his representative capacity—as in an action directed against him as 
executor. The view taken was that the obligation on him as executor 
was a personal obligation, though limited to the amount of the inventory. 
If, however, the executor whose private funds have been arrested is only 
one of several executors against whom the action is directed, jurisdiction 
will not be created. The arrested fund does not belong to the defenders.’ 
On the other hand, arrestment of funds belonging to the defender in a 
representative capacity will not found jurisdiction in an action directed 
against him as an individual. If the action is laid against him in his 
representative capacity jurisdiction will of course be created. So if an 
executor resident in a foreign country has confirmed in Scotland, arrest- 
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ment of executry funds here will found jurisdiction in an action for pay- 
ment against him qua executor! Indeed the mere fact of confirmation in 
Scotland without any arrestment would seem to give jurisdiction against 
a foreign executor.” “The executor being confirmed in this country, is, 
quoad the funds here, a Scotch executor.” But where there is jurisdic- 
tion elsewhere the Court may give effect to the plea of forwm non con- 
veniens ; as where the bulk of the estate is abroad, where the executors 
are domiciled, and the question raises a general accounting for the 
executry estate.‘ 

If the executor has not confirmed in this country, arrestment of funds 
belonging to the deceased will only give jurisdiction where the action 
against the executor or next of kin asks for decree cognitionis causa 
tantum.’ Although the action originally concluded for payment by the 
defenders, a minute restricting the decree to one cognitionis causa tantum 
may be lodged pendente processu.® But an offer to lodge such minute after 
the decree has been extracted is too late.” Where the executors have not 
confirmed to estate here, the proper procedure is for the creditor to con- 
firm himself as executor-creditor. This he can do at once if his debt is 
constituted. But although his debt is constituted he may at first proceed 
to obtain decree cognitionis causa tantum against the unconfirmed executor 
and the next of kin of the deceased, arrestment being used to found 
jurisdiction where they are not resident in this country.8 And this 
must be done where the debt is not constituted.® Although foreign 
executors have not confirmed here, if the property arrested was specially 
bequeathed, the arrestment will create jurisdiction against them in an 
action for payment of the bequest.’° 


1 M‘Morine v. Cowie, 1845, 7 D. 
270; Campbell v. Rucker, 1809, Hume 
258. 

2 M‘Gennis v. Rooney, 1891, 18 R. 
817. 

3 M‘Morine v. Cowte, supra (L. 
Fullerton). 

4 Browns Trs. v. Palmer, 1830, 9 S. 
224; Macmaster v. Macmaster, 1838, 
11S. 685; M‘Morine v. Cowie, supra. 

5 Ashton, Hodgson & Co. v. Mackrill, 
1773, M. 4835; Houston v. Stirling, 
1824, 21 FC) 435, 2° S. 672 (NE: 
564) aff. 1 W. and S. 199; Forrest v. 
Forrest, 1863, 1 M. 806. 

6 Forrest v. Forrest, supra. 

7 Houston v. Stirling, supra. 


8 Forrest v. Forrest, supra. It is 
difficult to see what the pursuer had here 
to gain by decree cognitiones causa. The 
debt being constituted he could at once 
have confirmed himself executor-creditor. 
If the executor was resident in a country 
where the decree could be enforced (e.g. 
England) and the estate here was less 
than the debt the decree would be use- 
ful, as the confirmation as executor- 
creditor only attaches the estate here. 

9 Ashton, Hodgson & Oo. vy. Mackrill, 
supra ; Houston v. Stirling, supra. 

10 Innerarity v. Gilmore, 1840, 2 D. 
813; Bell’s Prin. sec. 1892, and cases 
there. Their title is complete without 
confirmation ; 1690, ¢. 26. 


CHAPTER XII 


ARRESTMENT AD FUNDANDAM JURISDICTIONEM.—continued 


EFFECT OF THE ARRESTMENT 


ARRESTMENT ts personal to the Defender—The arrestment is strictly 
personal to the defender. If during the dependence of the action the 
defender dies, leaving a representative or executor not otherwise subject 
to the jurisdiction of the Scotch Courts, the arrestment will not have the 
effect of founding jurisdiction against the successor, so that the action 
may be transferred against him.' In Cameron v. Chapman—the leading 
case—the defender died after citation but before the induciw had expired. 
His executrix resided abroad, was not possessed of heritage in Scotland, 
and did not confirm to the effects in Scotland. It was found, that 
although the defender had died before the summons was called the 
action was capable of being transferred against the executrix, but that as 
she was not subject to the jurisdiction an action of transference did not 
transfer the case. The following extract is taken from the opinion of the 
consulted judges: “We are of opinion that though the process was 
capable of being transferred against Cameron’s representatives, it was not 
transferred from want of jurisdiction. If an arrestment jurisdictionis 
Jundande causa was, as the defenders assume, a process by which a 
moveable subject is fixed down in this country and rendered, in so far as 
jurisdiction is concerned, the same in all respects as an heritable subject, 
there might be some plausibility in their argument. But assuredly that 
is not the case. A person who has an heritable subject in this country 
may be competently sued by all who have claims against it. But it is 
not so with a moveable subject arrested jurisdictionis fundande causa. 
The arrestment is of no avail to any one except to him who has used it. 
It is very true, that if after the arrestment a multiplepoinding is brought 


1 Cameron v. Chapman, 1838, 16 S. Mackenzie vy. Drwmmond’s Execrs, 1868, 
907; M‘Lachlan v. Robb, 1831,9S.588; 6 M. 932. 
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by the arrestee, the fund im medio is attachable by all having interest, 
but the reason is, that it has been placed in manibus curi@ by the 
multiplepoinding for the benefit of all concerned. . . . There is neither 
authority nor precedent for maintaining that an arrestment used against 
a foreigner in his life, is sufficient to make his representatives, also 
foreigners, amenable to this jurisdiction after his death.” ! If the executrix 
had confirmed in this country this would subject her to the jurisdiction 
without the necessity of a new arrestment.? Where confirmation is not 
expede the proper procedure is to arrest jurisdictionis fundande causa 
and then raise an action concluding for decree cognitionis causa merely.° 

Although the original action has proceeded as far as litiscontestation, 
it cannot be transferred against a foreign executor unless he is subject to 
the jurisdiction. Where there were two executors both resident abroad, 
the arrestment of private funds belonging to one of them, or the owner- 
ship of heritable estate in Scotland by one of them, did not give juris- 
diction so as to make the transference competent; even where the 
pursuer had actually obtained a verdict for damages against the defender, 
who died before the verdict could be applied.’ 

Is the Arrestment personal to the Pursuer ?—Will rt transmit to his 
Representatives ?—It has been said® that arrestment ad fundandam 
Juresdictionem is of no avail except to him who has used it. Whether 
this means that on the death of the pursuer his representatives could not 
sist themselves so as to have the benefit of the jurisdiction constituted 
against the defender, or merely that other pursuers, who do not represent 
and come in place of the original pursuer, and who are raising a separate 
action or craving to be conjoined with the original pursuer in his action, 
will not have the benefit of the jurisdiction created by the arrestment, does 
not appear from the case. 

It is clear that the jurisdiction constituted by arrestment is limited to 
the particular action for which it was used ; and that the arrestment does 
not fix the property in Scotland to the same effect as heritable property, 
so that jurisdiction will be created in other actions by the same or different 
pursuers.’ Where a ship had been arrested to found jurisdiction in a 


1 Pp. 918. 

2 M‘Gennis v. Rooney, 1891, 18 R. 
Sil 

3 Houston v. Stirling, 1824, 21 F.C. 
435, 2S. 672 (N.E. 564), aff. 1 W. and 
S. 199; Cameron v. Chapman, 1838, 16 
8. 907, supra; Ashton, Hodgson & Co. v. 
Mackrill, 1773, M. 4835; Jorrest v. 
Forrest, 1863, 1 M. 806 ; see p. 263, supra. 


4 Mackenzie v. Drummond's Evecrs. 
1868, 6 M. 932. 

5 Mackenzie v. Drummond’s Ezecrs. 
supra. 

6 Cameron v. Chapman, 1838, 16 S. 
907, 918; Mackay’s Prac. p. 61. 

7 Cameron v. Chapman, supra ; Lind- 
say v. L.& N.-W. Ry. Co. 1860, 22 D. 571, 
L. Pres. 585, and cases in following notes. 
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Small Debt action against a foreigner, and the pursuer after the debt and 
expenses were paid raised an ordinary action for the expenses incurred in 
executing the arrestment, it was found that the arrestment, having been 
used with reference to the Small Debt action, had fallen with it, and that 
the Court had no jurisdiction.! Lord President Inglis remarked, “That 
action, therefore, was at an end before this action was raised; and I 
cannot see how the arrestments used in that action can have any effect in 
founding jurisdiction in this action. This action is not a proceeding 
incidental to the other, though the claim may have arisen out of it.” The 
other judges also laid stress on the second action being a new and inde- 
pendent action and not incidental to the first. 

In this case the two actions were clearly distinct and separable, but the 
case of Andersen v. Harboe? raised a narrower question. There, one of 
several owners of a ship raised an action of damages for injury to the 
vessel and used arrestments ad fundandam jurisdictionem. Thereafter 
the pursuer by minute craved leave to amend the summons by bringing in 
as new pursuers the other owners of the vessel. This was found in- 
competent. Lord President Inglis said: The arrestment “has not the 
effect of subjecting the arrestee to jurisdiction in all actions, even at the 
instance of the same party, or in reference to the same matter. The effect 
is only to subject him to jurisdiction in the particular action for the 
purpose of which the arrestment is used. Now, the action brought under 
the authority of the arrestment used by the pursuer is the action at his 
own instance. But the other parties whom it is sought to substitute as 
pursuers have founded no jurisdiction, and, therefore, the very first thing 
that would happen, if we sustained this amendment, would be that the 
defender would object to the jurisdiction of the Court; and I confess I do 
not see how that plea could be answered.” 

It is plain however that this does not decide whether, if the new 
pursuers came in not to sue along with the original pursuer, but in his 
place, and to sue the identical action in which he had founded jurisdiction, 
these parties would not be entitled to the benefit of the jurisdiction created 
by the arrestment. It has been already noticed that where the defender 
dies the arrestment falls and jurisdiction is not transmitted against his 
representatives. But the case of the pursuer is different. Jurisdiction has 
been duly constituted against the defender in a certain action and it is the 
same action in which his representative proposes to insist. There seems 
no reason for holding the arrestment to fall by death of the pursuer. The 
important question is, whether the action is just the original action to 


1 Goodwin and Hogarth v. Purfield, 1871, 10 M. 214. 271871, 10 MS 217; 
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found jurisdiction in which arrestment was used. It is therefore thought 
that the jurisdiction already constituted would be available to a re- 
presentative of the pursuer sisting himself in the action, and it may even 
be to an assignee of the pursuer.! 

The Decree is available beyond the Sum Arrested—Whether a creditor 
who has founded jurisdiction by arrestment can obtain a remedy beyond 
the value of the goods arrested does not appear to have expressly arisen 
for decision. Although the House of Lords in Lindsay v. L. & N.-W. 
Railway Company” avoided an expression of opinion on the point, there 
are many opinions by judges of the Court of Session that the value of the 
subject arrested is not the measure of the effect of the decree, that if other 
funds can be got at these may be attached in execution, and that the 
pursuer may do diligence of every kind on the decree obtained, including 
imprisonment where still competent. 

In Lindsay's case Lord President M‘Neill in explaining the case of 
Douglas v. Jones* said: “I may mention that the report there given does 
not, according to my recollection and understanding of the case when it 
occurred, give an accurate statement of the views which the Court held. 
From the way in which it is expressed, it seems to suggest an inference 
that the Court entertained the notion that the value of such an arrestment 
—the amount of benefit which the party could get from his action, might 
possibly ultimately depend on the amount which his interest in the 
accounting might establish. That was not the view which the Court 
held, for... the Court did not recognise the idea, that, in founding 
jurisdiction, the value of the subject arrested was, in any degree, to be the 
measure of the effect of the decree. That it should be so has always been 
repudiated. Everything said on the subject has always been hostile to 
that notion, and I do not believe that any Scotch lawyer would say that 
that is the meaning of an arrestment to found jurisdiction, or that that is 
to be the limit of it. . . . The object of the arrestment is merely to fix the 
subject here, so as to give the Court jurisdiction, and then, when the decree 
comes to be pronounced, it receives effect in a foreign Court, to the same 
effect as any decree pronounced in a case which the Court has full 
jurisdiction to deal with.” * 


1 An ordinary arrestment does not 2 1858, 3 Macq. 99. 


fall by the death of the arrester. But 
there is no analogy between it and 
arrestment ad fundandam jurisdictronem 
(Cameron v. Chapman, 1838, 16 S. 907), 
for the former does not fall by the death 
of the common debtor while the latter 
does. 


3 1831,9S. 856. 


291860522) D571, 585, L. ivory, 
592; Shaw v. Dow and Dobie 1869, 7 M. 
449 (L. Pres. and L. Deas); M‘Arthur v. 
M‘Arthur 1842, 4 D. 354 (L. Fullerton, 
361). 
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What if the Decree is in Absence ?—No distinction was made in the 
above opinion between a decree obtained after the appearance of the 
defender and a decree in absence. But Lord Ivory in the same case? said : 
“There may be... a distinction to be drawn between processes in 
absence on an arrestment ad fundandam, and processes where the party 
appears. Where there is a process entirely in absence, you have nothing 
but the arrested property. If that property be arrested, and the party said 
to be its owner do not appear to defend it, you cannot, beyond the actual 
subject arrested, constitute jurisdiction against him—you cannot compel 
him to appear. You may go against the property as his, and enforce the 
claim so far; but if you arrest ever so little property, and he defends it, 
and compears to defend it, he there submits himself to the jurisdiction of 
the Court, and from that moment he is subject, as an ordinary litigant, to 
the jurisdiction ; and it does not matter how little the fund arrested is. 
It is by his compearance that the jurisdiction of the Court is constituted ; 
the arrestment has only been auxiliary to the compulsion of his appearance, 
and if there be interest enough to induce him to appear, it has answered 
all its ends. Of course, having once subjected himself to the jurisdiction 
of the Court, the effect of the decree pronounced against him, takes its 
measure from the /is itself, and is not measured by the amount or extent 
of the effects arrested.” 

It is difficult to agree with this or to concur in the reasons advanced 
in its support. A decree in absence may not have the effect in other 
countries which a decree in foro has; but in Scotland where it is issued, 
it is, until reduced or suspended, as effectual a warrant for diligence as 
any decree pronounced after hearing the case on the merits. It is not 
correct to say that the jurisdiction is created by the party appearing; if 
that were so the Court where he did not appear would have no authority 
even to pronounce decree in absence. The jurisdiction is created by the 
arrestment of moveables belonging to the defender in this country, and 
having once been constituted the Court has power to try the question and 
pronounce all necessary orders.? In this country these orders are entitled 
to the same respect and privileges as orders in any action in which the 
defender is on other grounds subject to the jurisdiction. If a small sum 
is arrested to found jurisdiction, and after the summons is served it is 
discovered that the defender is possessed of other estate in this country, 
can this not be arrested on the dependence of the action unless the 


LPO 2 gaurd, Kjosterud & Co. 1896, 23 R. 500 
2 See Stewart v. North, 1890, 17 R. (Opinions there). 
(H.L.) 60 (L. Watson); Craig v. Bruns- 
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defender has actually entered appearance? What good purpose would be 
served by compelling the pursuer to use another arrestment to found 
jurisdiction and thereafter raise another action ? 

When it is proposed to do diligence in England or Ireland on a decree 
obtained in Scotland in an action in which jurisdiction has been consti- 
tuted by arrestment, there is a clear distinction between a decree in foro 
and a decree in absence. In the former case in virtue of The Judgments 
Extension Act 1868 a certificate of the decree may be registered in the 
Court of Common Pleas at Westminster or Dublin, which gives it the same 
force and effect as a judgment of these Courts. On the other hand, a decree 
in absence obtained in such an action is specially excepted from the pro- 
visions of the Act and no diligence can be done thereon except in Scotland. 

To what extent does this Arrestment create a Nexus over the Subject 
Arrested.—The early view taken of this diligence was, that it created a 
nexus over the subjects arrested which could only be loosed on caution 
judicio sisti et judicatum solvi.2 It had therefore the effect of an arrest- 
ment on the dependence, making the subject arrested, or its equivalent 
caution, available for satisfaction of the debt sued for. This view has for 
long been departed from and the warrant of arrestment simply bears that 
the goods arrested are to remain in the hands of the arrestee under sure 
fence and arrestment jurisdictions fundande causa. Where it is de- 
sired therefore to lay a nevus on the goods so that they can be made 
forthcoming in extinction of the debt, an arrestment on the dependence 
must also be used.2 “The sole purpose and effect of an” arrestment 
ad fundandam jurisdictionem “is to fix the locality of the subjects arrested 
in Scotland, and thereby to render their foreign owner liable to be con- 
vened in a process issuing from the Court of Session at the instance of 
the arrester for recovery of a personal debt. As soon as the foreign owner 
has been duly made a party to that process the arrestment is spent, and 
the arrestee is no longer, as in a question with the arrester, under any 
obligation to retain in his hands the moveables which it affected.” * 

So much may be taken as settled law. But whether the arrestment 
creates a nexus at all, and if so whether that nexus subsists until caution 
judicio sisti is found or submission made to the jurisdiction, or only until 


1 31 & 32 Vict. cap. 54, secs. 3 and 8. 

2 Young v. Arnold, 1683, M. 4833; 
Ersk. 1. 2. 19. 

3 Anderson, Ohild and Child v. Pott 
and M‘Millan, 1829, 7S. 499 (L. Pit- 
milly); Longworth v. Hope, 1865, 3 M. 
1049, 1055; Lindsay v. L..& N.-W. Ry. 


Oo. 1855, 18 D. 62 (L. Deas), 22 D. 585 
(L. Pres.); Muzr v. Collett, 1861, 23 D. 
1229; Carlberg v. Borjesson, 1877, 5 
R. 188 aff. (H.L) 215; Stewart v. North, 
1889, 16 R. 927, aff. 17 R. (HLL) 60 
(L. Pres.). 

4 Stewart v. North, supra (L. Watson), 
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the summons is served, cannot be said to be clearly determined. If an 
arrestment in security has been laid on immediately after the arrestment 
to found jurisdiction, as should always be done, the question is of no 
practical importance. But where this has not been done, if this arrest- 
ment creates no nexus, the common debtor may, even prior to the raising 
of the action, remove the goods outwith the jurisdiction or sell them, so 
as to render, diligence in security impossible. The question has never 
been pointedly raised. 

The view that arrestment ad fund. jurisdictionem creates a nexus, re- 
quiring to be loosed by caution judicio sisti or appearance of the defender, 
is supported by the opinions of many eminent judges. Thus Lord Currie- 
hill said: “This arrestment is not of the same character as an arrestment 
in execution, or in security for debt owing by the owner of the funds. It 
is not a proceeding either for securing a debt, or for obtaining payment. 
Its only purpose and its only effect is to enable a creditor of the owner 
of the arrested funds to bring an action against him in the Scotch Courts, 
by rendering the situs of the funds as effectual for that purpose as if they 
were fixtures in this country. Accordingly, such an arrestment has no 
other effect than that of creating and sustaining the jurisdiction ; and it 
can be loosed by finding caution de judicio sistt, without finding caution 
judicatum solvi. The true ground of the jurisdiction is, that the defender, 
by being the owner of property which is situated in Scotland, and is fixed 
there by judicial authority, is subject to the jurisdiction of its Courts.” ? 

In a later case Lord President Inglis said: “ An arrestment to found 
jurisdiction is a very different thing from an arrestment either in execu- 
tion or in security. The purpose of the arrestment ad fwndandam 
jurisdictionem is served, and the effect comes to an end, either when the 
party finds caution judzcio sisti, or enters appearance without stating any 
objection to the jurisdiction.”* In the same case Lords Deas, Mure, 
and Shand were also clear that the vessel arrested was bound to remain 
“until the action was raised and appearance entered or until the owners 
had found caution judicio sist.” There are many other opinions extending 
over a long course of time, to the same effect.® 

In support of the view that arrestment ad fund. juris. creates a nexus, 
but that this flies off when the summons is served, there is the opinion of 
Lord Watson in Stewart v. North :* “As soon as the foreign owner has 


1 Longworth v. Hope, 1865,3M. 1049, and M‘Millan, 1829, 7 8. 499 (L. Pit- 
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been duly made a party to that process the arrestment is spent, and the 
arrestee is no longer, as in a question with the arrester, under any obliga- 
tion to retain in his hands, the moveables which it affected... .In my 
opinion the punctwm temporis, which must be looked to, in considering 
whether the foreign defender has been effectually made subject to the 
jurisdiction of the Court, is the date of his citation upon the summons. 
If at that date there is a valid arrestment jurisdictionis fundandw causa 
against him, and the writ is duly served, the action has commenced, and the 
jurisdiction of the Court over the defender in that suit is fully constituted. 
When jurisdiction has been thus constituted it requires nothing to support 
it beyond the fact that the defender was answerable to the Court at the 
time when he was served with its process.” 

The third view that such arrestment creates no nexus seems to have 
had little, if any, support in the past, but is finding favour in the present. 
The argument in its support is, that as the only object of the arrestment 
is to found jurisdiction, its effect is limited to this, and that the service of 
the arrestment having itself created jurisdiction there is nothing further 
which it can or shoulddo. Thus Lord Justice-Clerk Moncreiff said: “It 
is perfectly true that in point of fact an arrestment ad fundandam does 
not fix the subject arrested within the jurisdiction, for the arrestee may 
safely part with it, and it so far differs from an arrestment in execution.” ! 

So also Lord Deas said: “The effect of the arrestment is only to 
found jurisdiction. The operative nexus for security and payment falls to 
be laid on afterwards by arrestments on the dependence and in execution.” 
It may be doubted whether, having the context in view, the Lord Justice- 
Clerk,? and in any event Lord Deas,’ intended to dispute the view that a 
nexus was created until the defender submitted to the jurisdiction. But 
in a recent case,” the concession of counsel that arrestment ad fundandam 
jurisdictionem creates no nexus (a concession readily volunteered as the 
client had removed the subject arrested) found favour with the Court ; 
and opinions were expressed that the admission was in entire accord with 


1 Trowsdale’s Trs. v. Forcett Ry. Co. 
1870, 9 M. 88. His Lordship quoted 
with approval the opinion of the consulted 
judges in Cameron v. Chapman, 1838, 16 
S. 907, 918, quoted on p. 264, supra. 
It will be observed, however, that this 
is scarcely an authority for the view 
expressed by the Lord Justice-Clerk, for 
it simply says that arrestment of a move- 
able subject will not fix the property as 
if it were a heritable subject so as to en- 


title other pursuers without arresting also 
to raise an action. 

2 Lindsay v. L. and N.-W. Ry. Co. 
1855, 18 D. 62. 

° But see his opinion in Malone and 
M‘Gibbon v. Caled. Ry. Co. 1884, 11 R. 
853. 

4 See his opinion in Carlberg v. Borjes- 
son, 1877, 5 R. 188, 192. 

5 Craig v. Brunsgaard, Kjosterud & Oo. 
1896, 23 R. 500. 
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law. Lord Adam said: “This form operates no nexus upon property, the 
result being that the master of a ship is entitled to sail away without 
committing any breach of arrestment.” Lord M‘Laren said: “It is now 
settled, I think, beyond dispute that arrestment jwrisdictionis fundande 
causa does not attach the property arrested. Perhaps it has not been 
defined what is the precise effect of the diligence. It seems to me merely 
to attest the fact that the ship is at the time within the jurisdiction, and 
that notice has been given that it is the intention of the person using 
the diligence to raise an action founding on the jurisdiction which results 
from the property being within the country. . . . No disability is imposed 
upon the owner of the ship, and the master is put under no obligation to 
make the ship forthcoming.” Lord Kinnear said: “It does not attach the 
ship. It is not an arrestment in fact of anything whatever, but is an 
arrestment which the owner or master of the ship may disregard entirely. 
... We cannot hold that an arrestment to found jurisdiction lays a 
nexus upon the subjects arrested.” 

It is unfortunate for the authority of the case that the opinions pro- 
ceeded merely on the admission of counsel and not upon a review of the 
prior decisions. But while the views expressed undoubtedly run counter 
to former opinion, it is thought that they are based on sound principle and 
that they do not weaken the efficacy of the diligence. The necessity for 
holding that this form of arrestment created a nexus arose from the view 
that the arrestment did not itself create jurisdiction, but was only a 
compulsitor to compel the party to submit to jurisdiction. In this view 
it is difficult to support the jurisdiction of the Court to pronounce a decree 
in absence in an action based on arrestment ad fundandam jurisdictionem. 
While if the view is accepted that the mere service of the arrestment 
gives jurisdiction in the action afterwards raised by the arrester, this 
difficulty disappears. If this view is correct it would seem advisable 
that the words “to remain under sure fence and arrestment” should be 
omitted from the schedule of arrestment. 

But whether arrestment ad fundandam jurisdictionem does or does not 
create a nexus, it is thought that the arrestee is not bound, at all events 
until the summons by the arrester is served, to hand over the subjects 
arrested to the common debtor without judicial authority. Accordingly 
the Court dismissed an action raised two days after arrestment ad 
Jundandam jurisdictionem had been executed, in which the owner sued 
the arrestee for delivery of the subjects arrested, and to which the arrester 
was not called as a party.! 


1 Malone and M‘Gibbon v. Caled. Ry. Co. 1884, 11 R. 853. 
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When must the Action be raised.—An arrestment ad fundandam juris- 
dictonem must be followed up by service of the summons without undue 
delay. What is undue delay has not been determined. But two! or 
three ® months is not. While a charge has been held a sufficient warrant 
for a poinding three years after,> an arrestment ad fundandam jurisdic- 
tionem would probably be held to have lost its effect in creating jurisdic- 
tion if service of the summons was delayed for a year.‘ 

Expenses of the Arrestment.—There is a Sheriff Court decision to the 
effect that the expenses of using arrestment ad fundandam jurisdictionem 
are proper expenses of process and may be recovered from the defender ;° 
The decision seems sound. The rule is that the expenses of process for 
which an unsuccessful defender is liable are those which are necessary to 
enable the pursuer to obtain decree.® 


1 Jacobo v. Scott, 1895,2S8.L.T. No.458. 5 Smith & Son v. Owners of “ Crystal 
2 Craig v. Brunsgaard, Kjosterud & Co. Spring,” 1890, 7 SL. Rev. 67. 
1896, 23 R. 500. 8 Symington v. Symington, 1874, 1 


3 Kerr v. Barbour, 1837, 15 8S. 1041. R.1006; Taylor v. Taylors, 25th January 
4 Craig v. Brunsgaard, etc. supra (L. 1820, F.C. 
M‘Laren). 
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POINDING 


CHAPTER XIII 
NATURE OF POINDING, WARRANTS TO CHARGE AND POIND 


Narvre of Poinding.—Poinding is of two kinds—personal and real. The 
latter, called poinding of the ground, is competent only to the superior or 
to a heritable creditor. It enables the pursuer to attach the moveables on 
the ground of which he is superior or over which he holds his security. 
Personal poinding, with which it is now proposed to deal, is the diligence 
by which corporeal moveables in the possession of the debtor or of a third 
party or of the creditor are attached and sold for behoof of the creditor, 
or, if not sold made over to him to the extent or to account of his 
debt. Poinding originally applied not only to corporeal moveables in the 
possession of the debtor or another, but also to debts due to him. In 
practice it is now confined to corporeal moveables in the hands of the 
debtor or the poinder. It can only be used where there has been a formal 
requisition on the debtor to pay, called a “ charge.” ? 


WARRANTS TO CHARGE AND Poinp.—The right of the creditor to 
poind or attach his debtor’s moveables in satisfaction of his debt was 
early recognised in the law of Scotland, and indeed appears to have been 
the first kind of diligence which the law permitted to the creditor. The 
history of this diligence is fully detailed in the introductory chapter. 
Authority to poind appears to have been a part of the brieve addressed 
in name of the Sovereign to the Judge Ordinary of the bounds authorising 
him to try a cause; the poinding was then executed by the judge. In 


1 See Stair, 4. 47. 26 et seg.; Ross’ 20, et seg.; Bell’s Com. 2. 58; Bell’s Pr. 
Lect. 1. 385; Bank. 4. 41.1; Ersk. 3. 6. secs. 2284-2290. 
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course of time the judges assumed the right of enforcing their own decrees 
by warrants of poinding directed to their own officers. The Court of 
Session as representing the King’s Council had of course power to enforce 
its decrees by letters of poinding. These passed under the Signet and 
were at first addressed like other Signet letters to the Sheriffs of the 
Counties and afterwards to messengers-at-arms. The warrant of poinding 
obtained in virtue of the decrees of the Inferior Court could only be 
executed within the jurisdiction of the judge granting the warrant, while 
a warrant issued by the Supreme Court might be executed in any part of 
Scotland. At a later period, by 1661, cap. 29, the Court of Session was 
authorised on production of the decree of an Inferior Court to issue letters 
of poinding by which the moveables of the debtor might be attached in 
any part of Scotland. The ancient warrant on which imprisonment pro- 
ceeded was letters of caption and these had to be preceded by letters of 
horning authorising a charge of the debtor to pay or perform. It became 
usual’ to incorporate with these letters of horning warrant to arrest 
and poind the debtor’s moveable estate and effects. Letters thus obtained 
when containing such a warrant were styled letters of horning and 
poinding. 

Before the Personal Diligence Act, 1838, the following were the 
warrants used in practice—the warrant of the charge to pay or to perform 
was contained in letters of horning ; the warrant to charge and poind was 
contained in letters of horning and poinding; and the warrant to imprison 
was contained in letters of caption. These letters were obtained in virtue 
of a bill passed in the Bill Chamber on production of the decree on 
which they proceeded. 

The Ordinary Warrant is now contained in an Eatract Decree—Al- 
though these old forms are still competent and, in some cases, necessary, 
the warrant which is now most commonly used, and which it is always 
best to use where competent, is that introduced by the Personal Diligence 
Act 1838.2. Where the older forms are now made use of, no part of the 
expense except the expense of the extract can be recovered from the 
debtor or obligant, unless it is shown that it was incompetent to proceed 
under the new forms.’ The Act provides that where an extract shall be 
issued of a decree or act pronounced by the Court of Session, Teind Court, 
or Justiciary Court, or of a decree proceeding upon any decree-arbitral, 
bond, protest of a bill, promissory note or banker’s note, or upon any 
other obligation or document on which execution may competently 


1 Except where the obligation was ad factum prestandum. 
2 1& 2 Vict. cap. 114. 8 Sec. 8. 
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proceed, recorded in the Books of Council and Session or Justiciary Court, 
the Extractor shall, in terms of the Schedule (No. 1) or as near to the 
form thereof as circumstances will permit, insert a warrant to charge the 
debtor or obligant within the days of charge under the pain of poinding 
and imprisonment,’ and to arrest and poind, and for that purpose to 
open shut and lockfast places.2 On such extract the debtor or obligant 
therein mentioned may be charged to pay the sums of money, or perform 
the obligation therein specified, within the days of charge under the pain 
of poinding (and imprisonment if still competent). The officer must then 
return an execution in terms of Schedule (No. 2) or as near to the form of 
it as possible; * and after the expiry of the days of charge the debtor's 
moveable effects may be poinded by virtue of such extract. Extracts of 
the Sheriff’s decrees of Court or of registration are placed on the same 
footing, and contain warrant to arrest, charge, poind, and open shut and 
lockfast places, within the jurisdiction of the Sheriff granting the decree.° 
All diligence executed in virtue of these warrants has the same effect as 
if executed under the forms used prior thereto.° 

By the Court of Exchequer Act 1856,’ provision is made for the 
insertion of a similar warrant in the extracts of decrees for debts due to 
the Crown and with the like effect ; but the warrant is addressed to the 
Sheriff, and the extract also contains a warrant to seize and detain 
the books of accounts and other books and papers of the Crown debtor. 
If this is done an execution of such seizure must be returned.® Im- 
prisonment being still competent the charge will be under pain of poinding 
and imprisonment. 

The warrant authorised by the Personal Diligence Act, in the case of 
extracts of Court of Session decrees, is addressed to messengers-at-arms, 
and is to charge the debtor personally or at his dwelling-place if within 
Scotland, and if furth thereof by delivering a copy of charge at the 
Record Office of the Keeper of the Records of the Court of Session.® In 


1 The words “and imprisonment” be- 
ing now omitted where this remedy is 
incompetent ; A. S. 8th January 1881. 

2 Sec. 1; A. S. 24th December 1838, 
sec. 1, Sch. A. As to change in form of 
extract decrees of registration — The 
Writs Execution Act, 1877, p. 283, 
infra. 

Peer eas 

4 Sec. 4. 

5 Secs. 9 and 10. As to change in 
form of extract decrees of Court—The 
Sheriff Courts Extracts Act 1892, p. 283, 


infra ; and of extract decrees of registra- 
tion—The Writs Execution Act 1877, 
p- 283, infra. No provision is made by 
the Personal Diligence Act for extract 
decrees of the Dean of Guild Court and 
other inferior Courts except the Sheriff 
Court, containing this warrant, but many 
local statutes incorporate the section. 

6 Sec. 35. 

7 19 & 20 Vict. cap. 56, sec. 28, Sch.G. 

8 Sec. 35, Sch. L.. 

® Pers. Dilig. Act 1838, Sch. No. 1, 
A. S. 24th December 1838, Sch. A. 
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the case of Sheriff Court decrees the warrant was addressed to messengers- 
at-arms and officers of Court, but only to charge the debtor personally or 
at his dwelling-place—the Sheriffs authority not extending beyond the 
bounds of his jurisdiction. Where the debtor or obligant was within, or 
had moveables within, the territory of any other Sheriff than the Sheriff 
from whose books the extract issued, the Act provided that the extract 
might be presented in the Bill Chamber, or in the Court of the Sheriff 
within whose jurisdiction the debtor was or had moveables, with a minute 
in the form of Schedule 10 indorsed thereon praying for the authority of 
the Lords of Council and Session or of the Sheriff to arrest, charge and 
poind and to open shut and lockfast places. If there was no lawful cause 
to the contrary, the clerk of the Bill Chamber or Sheriff-Clerk granted 
authority by writing fiat ut petitur, adding the date and his signature. 
This had the same effect as if the extract had originally issued from the 
Supreme Court or that of the concurring Sheriff! The fiat even from 
the Bill Chamber did not give warrant to charge edictally. But by the 
Sheriff Court Act, 1876, it is provided that the Sheriff-Clerk shall in all 
warrants to cite or charge persons furth of Scotland insert a warrant to 
cite or charge edictally, and that the warrant of citation or charge may 
be executed by delivery, personally or by post, of a copy at the Edictal 
Citation Office in Edinburgh, as in warrants granted from the Court of 
Session.” Where it is desired to charge the debtor, or to arrest or poind 
his moveables, in another sheriffdom, it would still appear to be necessary 
to follow the provisions of the Personal Diligence Act. Although provi- 
sion is made by the Sheriff Court Act, 1876, for the execution of a 
warrant of citation issuing from a Sheriff Court, which, under the Act, 
has jurisdiction over a defender domiciled in another sheriffdom, without 
indorsation by the Sheriff of the domicile, a charge or poinding cannot be 
considered a warrant of citation. A “warrant of citation” and “charge” 
are in the Act used in contrast.° 

By Act of Sederunt, 24th December 1838, following upon the 
Personal Diligence Act, it is provided that, where in an act or decree wm 
causa or in a decree of registration several particulars or prestations are 
decerned for and ordained to be implemented, it shall not be necessary, 
after reciting in the extract the words of the decerniture or obligation, to 
repeat in the warrant the particulars already enumerated and ordained ; 
but it shall be sufficient to insert an authority to charge the debtor or 


1 Sec. 13. have been easier to comprehend if the 
2 39 & 40 Vict. cap. 70, sec. 9. See interpolation as to edictal citation had 
Sheriff Courts Extracts Act 1892, sec.'7 come after the word “days.” 
(6), Sch. No. 1. The schedule would 3 39 & 40 Vict. cap. 70, sec. 9. 
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obligor to pay, implement and perform the several particulars above 
enumerated in all points after the form and tenor of the said decree, act, 
deed, or other obligation or document. Accordingly the warrant in 
Schedule (A) appended to the Act of Sederunt directs the messenger to 
charge the defender “to make payment of the foresaid sum or sums of 
money, principal, interest, and expenses (or) to implement and perform the 
haill foresaid obligations (or both to pay and perform as the case may 
require), all in terms and to the effect contained in the decree and extract 
above written, and here referred to, and held as repeated brevitatis causa.” ; 

By Act of Sederunt, 4th March 1840, passed to regulate the form of 
extracts of decreets of locality and warrants of charge, the warrant 
appended to the extract is “to charge the titulars and tacksmen of the 
teinds, heritors, feuars, farmorers, wadsetters, liferenters, factors, chamber- 
lains, tenants, occupiers and possessors of the lands, and others, intro- 
mitters with the rents and teinds of the said parish of, . . . defenders, to 
make payment of the foresaid stipend and communion element money, 
each of them for his or her own part and portion thereof, conform to the 
division and locality above set down.” This warrant has the same effect 
as the general letters of horning allowed in such cases.’ 

Requisites of and Objections to the Eatract Decree as a Warrant for 
Diligence.—Although Schedule (No. 1) appended to the Personal Diligence 
Act, and applicable to decrees of the Court of Session, prescribes that the 
warrant shall conclude with the words “Extracted (specify place and 
date) Extractor’s signature,” this is sufficiently complied with—as regards 
place, by the extract beginning “At Edinburgh” and bearing to be ex- 
tracted “by.me Principal Extractor in the Court of Session,’ which fixed 
Edinburgh as the place of extracting; and as regards date, by the date 
following instead of preceding the Extractor’s signature. The chief 
object of the statute was to allow a warrant for diligence to be inserted in 
the extract, and in other respects the extract may be subscribed and 


1 The form of the execution (Sch. B) 
by the messenger, authorised by this Act 
of Sederunt, was withdrawn by A. S. 24th 
January 1839, and the messenger directed 
in all cases to use the form in the Per- 
sonal Diligence Act. 

2 General letters of horning were 
letters issued against societies or bodies 
of men, containing a warrant against all 
members of the society or body without 
previous decree pointing out the indi- 
viduals. Such letters were prohibited 
except for the King’s revenue, for the 


stipend of ministers, on decrees of locality, 
or on poinding of the ground; 1690, 
cap. 13—Erskine, 4. 3. 11; Darling’s 
Messenger-at-Arms, pp. 122, 307, and 
311. See Pollok v. University of Glas- 
gow, 1865, 3 M. 968, where their history 
and present position are exhaustively de- 
tailed. The privilege is not conferred on 
universities, schools, and hospitals by 
1696, © 14, 

3 Cleland v. Clason and Clark, 1849, 
11 D. 601; 7 Bell’s App. 153, 168. 
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prepared as formerly.’ But it is essential that the place and date of ex- 
tracting should be given in some part of the extract.2 This however 
would only seem to apply to extract decrees of Court, as the Schedule 
given in the Writs Execution Act 1877, and which applies to extract 
decrees of registration, concludes only with “ Extracted etc.”* Although 
in Schedule (No. 1) of the Personal Diligence Act the specified words are 
“grant warrant to charge the said A. (state what the party is decerned to 
do; if to pay money specify the sum, interest, and expenses) and that to 
the said B. (specify the name of the person in whose favour the decree is 
pronounced),” it is not necessary that the parties be actually named in 
the warrant, as their names must appear in the extract decree to which it 
was appended. It was therefore sufficient to design them as the said 
defender, and the said pursuer.* Nor need it specify the sum. “To make 
payment of the foresaid sums of money, principal, interest and expenses” 
is sufficient.° The objection that a decree ordaining the debtor to grant a 
disposition omnium bonorwm “in favour of his incarcerating creditor or 
any other trustee appointed for behoof of his creditors” was bad as not 
being ex facre in favour of some one was repelled; as also the objection 
that the extract, in similar terms but containing in addition the name of 
the incarcerating creditor, did not correspond with the decree.° 

The extracts of Sheriff Court decrees, distinguishable in this respect 
from those of the Court of Session, did not require to specify the place and 
date of extracting. The form given in Schedule (No. 6) concluded with 
the words “ Extracted etc.,’ and “etc.,” it was held, did not necessarily 
refer to Schedule (No. 1) which required place and date, but might refer 
to what was filled up in the warrant, viz. “extracted on this and the pre- 
ceding page by me Sheriff-Clerk Depute of Lanarkshire. But extract 
decrees of the Sheriff Court issued after 1st October 1892 must specify 
the place and date of extracting.® This, however, does not apply to 


Ld 
ay 


extract decrees of registration. 


1 Sec, 1. 

2 Cleland v. Clason, supra; Jwmeson 
vy. Wilson, 1853, 15 D. 414 (minute by 
assignee for warrant—Sch. No. 5); Szm 
v. Yuile, 1845, 8 D. 8 (minute for 
warrant to imprison—Sch. No. 11). 

3 See Walson v. Wilson, 1848, 11 D. 
160; Williamson v. M‘Lachlan, 1866, 4 
M. 1091; infra, succeeding paragraph. 

4 Hanna v. Neilson, 1849, 11 D. 941. 

5 Hanna v. Neilson, supra. 

6 Taylor v. M‘Donald, 1854, 16 D. 378. 

7 Wilson v. Wilson, 1848, 11 D. 160; 


Williamson v. M‘Lachlan, 1866, 4 M. 
LO9L. 

8 Sheriff Courts Extracts Act 1892, 
Sch. 1. The decree need not contain the 
word “decerns,” sec. 4. 

9 The above Act does not apply to 
decrees of registration. The forms are 
inapplicable and the preamble of the 
Act is to shorten and simplify the extract, 
which in the case of decrees of registra- 
tion is already shorter and simpler than 
the form given in the Act. See Writs 
Execution Act 1877, Sch. 
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The extract must give the date of the decree, but it is not necessary 
that it should bear the dates of the several judgments pronounced by the 
Courts deciding the case,—as where it has been reclaimed or appealed. 
In extract decrees of the Court of Session it is sufficient if the extract 
bear decree to be pronounced on the date of the final interlocutor, eg. the 
interlocutor of the Lord Ordinary disposing of the case and awarding ex- 
penses, without specifying the date of the interlocutor by the Inner House 
adhering, or the date of the interlocutor approving of the auditor's report 
and decerning for expenses! Such extract decree is a good warrant to 
charge for the whole expenses although the Inner House of new found 
expenses due and granted decree in name of the agent-disburser.’ It is 
always the safest course, however, where there are two separate acts of 
decerniture to make the extracted decree bear the dates of both. In the 
above case it would have been better to have stated in the extract the 
dates of the Lord Ordinary’s judgment deciding the case, and the date of 
the decree for expenses by the Inner House.’ In this respect extracts of 
Sheriff Court decrees were formerly the same as those of the Court of 
Session,* but it is now provided that where the Sheriff adheres to the 
decree of the Sheriff-Substitute the date of the Sheriff's decree only need 
be given.° The proper date of the decree to be inserted in the extract is 
that on which the interlocutor is signed, not when it is verbally pro- 
nounced.® But in the case of interlocutors of a Sheriff signed furth of 
his sheriffdom, the date is the day of the receipt by the Sheriff Clerk.’ 

The omission of the date, its being written on erasure, or the inser- 
tion of a wrong date, will be fatal to the diligence done upon it. Thus it 
was fatal that, in letters of horning, raised upon a bill payable on the 20th 
June and which recited the bill, the word “twentieth” was partly super- 
induced on erasure ;* and that letters of horning described the decree as 
dated the first instead of the twenty-first of December. It has also been 
held fatal that the date of a summons was written on erasure;!? and 
that a warrant of citation was left blank in the year—“ At Dumfries 


1 Thomson v. Macdonell, 1841, 3 D. 
1167 (whole Court). 

2 Tbid. 

3 Ibid. p. 1178. The reasoning of the 
judges is hardly consistent. The Inner 
House decree is absolutely necessary to 
carry Inner House expenses and is so far 
not a mere adherence. 

4 Williamson v. M‘Lachlan, 1866, 4 
M. 1091. 

> Sheriff Courts Extracts Act 1892 
(General Directions). 


6 Cleland v. Clason and Clark, 1849, 
11 D. 601, 614 


7 Sheriff Courts Act 1876, sec. 50. 

8 Brown v. Blaikie, 1849, 11 D. 
474, 

® Freebairn v. Dalrymple, 1829, 7 S. 
476; Hassett v. Walker, 1834, 12 S. 
932. 

10 Taylor v. Malcolm, 1829, '7 8. 547; 


see also Forbes v. Gallie, 1847, 9 D. 806 
(letters of arrestment). 
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the 8th day of July 184 years.”! A decision in which it was held im- 
material that in the extract of a registered protest of a bill, the day of the 
month on which the protest was registered was written on erasure may be 
regarded as unsound.” The ground of the judgment was that registration 
on any day of that month was competent, and that the day of registration 
was therefore unimportant. No doubt the date of the bill was the 
essential particular, and as it was correctly stated in the extract decree 
and in the copy of the charge delivered to the debtor, he was necessarily 
aware of the debt which he was called upon to pay. But if it is essential 
that the date of extracting should be given, it is a fortiori that the date 
of registration must be correct? 

The extract must be in conformity with the decree itself. Where 
decree was taken against one heritor for his proportion of manse rent, an 
extract against him alone for the whole sum cannot be the foundation of 
diligence even for the proportional sum or expenses truly due by him.‘ 
So where a bill was marked as noted on the 24th, while the extract 
registered protest bore that the bill was protested on the 25th, which 
was the true date and the date inserted in the protest, diligence was held 
inept. The extended protest did not conform to its warrant the noting.° 
On the other hand a clerical error in the extract by writing “for” instead 
of “per” did not invalidate diligence.® 

If the decree or liquid document of debt which is the warrant for the 
extract is vitiated in essentialibus, diligence done on the extract is null. 
But the extract must be set aside. Suspension of the diligence would not 
be competent as it is ex facie regular.” It was no objection to diligence 
done on an extract which correctly set forth the sum for which the Court 
gave judgment, that the interlocutor, which per incwriam gave decree for a 
smaller sum, had been corrected by the clerk of Court without being 
authenticated by the judge. 


1 Beattie v. M‘Lellan, 1844, 6 D. See p. 304, 


suspended quoad excesswm. 


1088. 

2 Crichton v. Watt, 1830, 9 S. 68— 
disregarded in Hassett v. Walker, supra. 

3 See M‘Pherson v. Wright, 1885, 12 
R. 942. 

4 Dingwall v. Gardiner, 1825, 4 S. 
246 (N.E. 250). There is a distinction 
between an error in the warrant as to the 
sum and an error in the charge. Where 
the warrant specifies an excessive sum 
diligence is incompetent. If the warrant 
is correct but the charge has been given 
for a greater sum than is due at the date 
of the charge the diligence will only be 


onfra. 

5 M‘Pherson v. Wright, supra. 

6 Adamson v. Porteous, 1833, 12 S. 
124; see also Falconer v. Gray, 1830, 9 
S. 38. 

7 Armstrong v. Wilson, 1842, 4 D. 
1347; Wilson v. Alexander, 1846, 9 
DRT 

8 Glark and Macdonald v. Bain, 1895, 
23 R. 102. Immaterial words inserted 
in letters of horning after they were 
signeted but before they were recorded 
did not affect the diligence. Smyth v. 
Walker, 1867, 5 M. 552. 
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In the case of decrees of the Sheriff Court it is now provided that in 
the extract the decree shall bear to have been given from the seat of the 
Court; that whether the decree has been given by the Sheriff or Sheriff- 
Substitute, the phrase to be used in the extract shall be “the Sheriff” ; 
and that where an extract has more than one date, it shall not be 
necessary to specify what was done on each date. Further, it is suffi- 
cient that the import or substance of the decree is given, although the 
cravings or conclusions of the action, or the decree itself, are expressed 
in different or more redundant language. The dues of extract are 
to be added to the expenses decerned for, and the total inserted in the 
extract ; it is not necessary to state by whom the extract was written 
or collated,! and no extract sound in substance is invalid on account of 
form.” 

A party acquiring right to an Extract Decree will obtain a fiat as a 
Warrant for Diligence-—Where a person acquires right to an extract 
decree, it is competent, although unknown in practice, for him to do 
diligence thereon by using the cedent’s name.® The ordinary mode is to 
obtain a warrant in his own favour. This is done by presenting in the 
Bill Chamber (where the decree is of the Court of Session), the extract, 
with the execution of charge (if a charge has been given), and certificate 
of registration (if it has been registered), and a minute endorsed thereon 
subscribed by a W.S., with the assignation, confirmation, or other legal 
evidence of his right, praying for authority (as the case may be) to arrest, 
charge, poind the effects of, or (as the case may be) to imprison the 
debtor, and open shut and lockfast places. The clerk writes on the 
extract fiat ut petitur, dates and subscribes the same, and endorses the 
same date on the documents produced, and initials the date so endorsed. 
The extract with the deliverance thereon is then a warrant for diligence.‘ 
Similar provision is made with regard to extract decrees of the Sheriff. 
The only difference is that the presentation is made to the Sheriff-Clerk 
and that the minute may be subscribed by the applicant or a procurator 
of Court.’ It is essential that the place and date of presentation be 
prefixed to the minute in terms of the Schedules.® 

Summary of Warrants now in use.—The warrants therefore under The 


1 Sheriff Courts Extracts Act 1892 6 Jameson v. Wilson, 1853, 15 D. 


(General Directions). 2 Ibid. sec. 11. 414; Sim v. Yuile, 1845, 8 D. 8 In 
3 Ersk. 3. 5. 8; Bell’s Com. 2. 18. the former case a note of suspension was 
See p. 455, infra. passed to try the question. In the latter 
* Personal Diligence Act 1838, sec. 7; the minute craved warrant to imprison, 
for form of minute, Sch. No. 5. but there seems no distinction in the 


5 Sec. 12, Sch. No. 9. kind of diligence. 
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Personal Diligence Act and relative Acts and Acts of Sederunt on which 
a charge may be executed and poinding proceed are : 

1, Warrant annexed to extract decrees of the Court of Session, Teind 
Court, and Justiciary Court, under The Personal Diligence Act 1838, 
Sch. 1, A. S., 24th December 1838, Sch. A, and A. S., 8th J anuary 1881. 

2. Warrant annexed to extract decrees of the Sheriff Court under the 
Sheriff Courts Extracts Act 1892. This Act merely shortens the warrant 
provided by The Personal Diligence Act. The new warrant has the same 
effect as the former one,’ and the details of its execution are still regulated 
by The Personal Diligence Act and relative enactments. An extract decree 
in the former extended form may still be obtained.? 

3. Warrant obtained by persons acquiring right to extract decrees of 
the Supreme and Sheriff Courts under The Personal Diligence Act, Sch. 5 
and Sch. 9. 

4, Warrant subjoined to Exchequer Decrees under the Court of 
Exchequer (Scotland) Act 1856, Sch. G. 

5. Warrant under The Writs Execution (Scotland) Act 1877. Owing 
to the length of the warrant provided by The Personal Diligence Act and 
relative Act of Sederunt it became the practice at the Register House not 
to insert it in extract decrees of registration. This practice is now 
confirmed by The Writs Execution Act, providing a short form of the 
warrant to be inserted in the following writs: (1) Im all extracts of 
writs, deeds, or other documents which contain a clause of registration for 
preservation and execution, and which are registered in the Books of 
Council and Session. (2) In the extracts of all protests of bills, pro- 
missory notes, or banker’s notes, or certificates of judgment registered for 
execution under The Judgments Extension Act 1868. (3) In all 
extracts of writs, deeds, or other documents, which contain a clause of 
registration for preservation and execution, and which are registered in 
the Sheriff Court Books of any county in Scotland, and in all extracts of 
protests of bills, promissory notes, or banker’s notes, registered in the 
Sheriff Court Books. The same effect is given to this short warrant, 
“ And the said Lords grant warrant for all lawful execution hereon” as to 
that under The Personal Diligence Act ;* and the details of executing the 
warrant will still be regulated by that Act and relative enactments. 
The validity of extracts of the above documents issued prior to the Act 
are not challengeable on the ground that the warrant of execution 


1 Sec. 7. It would have been better it authority to charge. 
and more in accordance with other forms 2 Sec. 6. 
if the warrant had expressly contained in 3 40 & 41 Vict. c. 40, sec. 3. 
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was not in accordance with the form authorised by The Personal Diligence 
Act. 

6. Warrant contained in The Land Registers (Scotland) Act, 1868.’ 
The short warrant of The Writs Execution Act, 1877, does not apply to 
writs recorded in the Register of Sasines with warrants of registration for 
execution and the long warrant must still be employed. 

7. Statutory Order and Certificate in the form prescribed by Act of 
Sederunt, 21st June 1883. The object of this Act of Sederunt is to 
provide for the enforcement in Scotland of the Orders of the English or 
Irish Courts in the winding up of joint stock companies and in bankruptcy. 
An office copy of the Order is produced to the Clerk of the Bills and 
registered in the register kept for the purpose. His certificate of the 
registration appended to the office copy is a warrant to charge for the 
sums due under the Order and the expense of registration, and to use all 
diligence as if the Order was a decree of the Court of Session. The 
provisions of the Act of Sederunt are applicable only in the case of 
decrees for payment of money.’ 

(8) To these warrants must be added letters of horning and poinding 
and, as a warrant merely to charge the debtor, letters of horning. These 
letters are still competent and in some cases necessary. 


Letrers oF Horninc.—Where signet letters of diligence are still 
necessary letters of horning will be used where the obligation is ad factum 
prestandum. The obligant is charged under pain of being denounced 
rebel and put to the horn, civil rebellion being the legal fiction by which 
the compulsitor of imprisonment—the only remedy in obligations ad facta 
prestanda—is warranted. Letters of horning and poinding will be used 
when the obligation is to pay money. They authorise arrestment, charge, 
and poinding and also contain, where imprisonment is still competent, 
the penalty of denunciation as rebel. 

The cases in which these letters must be resorted to, the provisions of 
The Personal Diligence Act not being applicable, are usually those in 
which some other document, besides the decree of Court or of registration, 
is required to authorise diligence. They are necessary in the following 
cases :— 

(1) Where the creditor has changed after decree has been pronounced 
but before it has been extracted, or before the deed constituting the 
obligation has been registered for execution. The Personal Diligence Act 


1 Sec. 4. 2 31 & 32 Vict. c. 64. 
3 Johnstone's Trustees v. Roose, 1884, 12 R. 1. 
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only applies to those who acquire right to decrees after extract. The 
most common case is where the creditor in a bond has died and the con- 
firmation requires to be produced to complete the executor’s title The 
same applies where the debt has been assigned or where the creditors 
being trustees have assumed others. 

(2) To enforce decrees of some inferior Courts, as the Dean of Guild 
Court.” The Personal Diligence Act only applies to decrees of the 
Supreme and Sheriff Courts.’ 

(3) In some cases under special statutes.‘ 

(4) Under Act of Sederunt 14th December 1756 where a tenant is 
bound by his lease to remove without warning, the tenant may be charged 
on letters of horning and afterwards ejected. In practice this mode is 
still sometimes adopted, though it seems to offer no special advantage. 

(5) It is said that letters of horning are still necessary, where in 
addition to the principal document constituting the obligation some sub- 
sidiary document is necessary to complete the statement of the prestations 
to be charged for ;° for example on bonds of cash credit, bonds of caution 
for a bank agent, or in a suspension and interdict, in which cases the 
debtor’s obligation is not definitely fixed in the bond but is to be 
ascertained in a manner agreed upon—as by a signed account or certificate. 
It is thought that letters of horning are not necessary in such a case. The 
proper procedure and that which is followed in practice is to append to the 
bond the agreed-on certificate fixing the debtor’s liability, and to register 
the bond and certificate. 
usual warrant for execution. 


An extract will then be given out with the 
This procedure seems competent whether a 
limit is or is not mentioned in the bond. It is not necessary that there 
should be a consent to registration of the stated account or certificate.° 
If the certificate or account agreed on has not been registered along 
with the bond, a distinction seems necessary between a bond fixing a limit 
to the debtor’s liability and a bond containing a general obligation to pay 
such sum as may be due. Where the bond, as in an ordinary cash credit 
bond, binds the debtor to pay a specific sum or such sum as may be due 


1 Jurid. Styles, iii. 351. 

2 Jurid. Styles, iii. 345, 366. 

3 Letters of horning were also com- 
petent on decrees of magistrates of burghs 
(1593 c. 181, 1606 c. 9), but not burghs 
of barony unless by constant usage (Mags. 
of Paisley v. Adam, 1790, M. 7687), nor 
justices of the peace ; Stevenson v. Barclay, 
1756, M. 5747; Fairlie, M. App. “ Pro- 
cess,” No. 7; Ersk. 4. 3. 9. Many local 


statutes have now incorporated the pro- 
visions of The Personal Diligence Act as 
applicable to their Courts. 

4 Jurid. Styles, iii. 369. 

5 Thid. 345. 

6 Brown v. Campbell & Oo. 11 Feb. 
1809, F.C.; Harkness v. Maawell, 1822, 
1 S. 392 (N.E. 366); Fisher v. Syme and 
Stewart, 1824, 2 S. 695 (N.E. 583), 1828, 
78. 07. 
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according to an account signed by a bank official, it seems competent 
after registering the bond to append to the extract the necessary account 
or certificate, and to instruct the officer to charge for the balance due. The 
case is similar to marking on an extract a sum paid to account. But 
where the bond merely contains an obligation to pay such balance as may 
appear by a stated account or certificate and the bond has been registered 
without the account or certificate, it seems necessary to proceed by letters 
of horning. There is here no warrant authorising execution for any 
specific sum and this can only be obtained by letters of horning. In 
practice therefore the stated account or certificate should always be 
appended to and registered along with the bond. Where letters of horning 
are obtained in such cases the bond must be registered, but the certificate 
or account need not. Although no limit is mentioned in the bond, it 
must still be registered.’ 

But if extrinsic evidence is necessary not only to vouch the amount 
of the debt, but to disclose the creditor, it is better, even if it be not 
necessary, to proceed by letters of horning. Thus, if a bond of caution has 
been granted for all sums that may be found due to A. B. in a particular 
action, and the agent of A. B. has taken decree for the expenses in his 
own name, letters of horning would seem necessary to enable him to 
proceed against the cautioner.? The decree is really an assignation— 
quoad the expenses—of the unregistered bond of caution.? A bond of 
caution for a composition in bankruptcy raises the question more narrowly. 
The obligation in the bond is in favour of all the creditors, but unnamed, 
and the trustee’s certificate, or a liquid document of debt, proves the 
charger to be a creditor and therefore an obligee in the bond authorising 
execution. But as he is not named therein it is thought that in this case 
also letters of horning should be obtained.* 

(6) Although unnecessary it may be convenient in some cases to 
obtain letters of horning. Under these letters it was the duty of the 
agent to collect from the decree or document of debt the sums charged 
for and to specify them in the will which directed the messengers to 
charge for them. Now as the warrant of charge may refer generally 
to the sums or obligations contained in the extract decree, the officer 
requires to gather from the extract the sums for which he is authorised 


1 Fisher v. Syme, supra. 11S. 429; Brown v. Campbell & Co. 11 

2 Clark v. Duncan, 1833, 12 S. 158. Feb. 1809, F.C.; Harkness v. Maxwell, 

1822, 1 S. 392 (N.E. 366); Smith v. 

Hall, 1828, 6 S. 975; A. Bo v. OD. 

* See cases before The Personal Dili- 1836, 14 S. 1030. But see A. S, 23rd 
gence Act, 1838—Atkinsonv. Walls, 1833, November 1717, 


3 See p. 284, supra. 
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to charge.’ It is therefore still considered preferable by some agents 
where the details of the charge are numerous to use letters of horning ; 
but this gives the creditor no greater protection, as the recital in the 
bill, or in the will of the letters, of the details to be charged for does 
not strengthen his position.” 

Procedure in obtaining Letters of Horning, etc.—Letters of horning and 
letters of horning and poinding proceed either on a decree of Court or of 
registration. Where the decree is of an inferior Court, or the letters are 
sought by one acquiring right from the creditor named in the decree, as 
an assignee or executor,> or where the application is under A. S. 14 
December 1756, or where warrant to charge edictally is required, the 
authority of the Court for affixing the Signet to the letters must be 
obtained by bill presented in the Bill Chamber. The bill, which con- 
cludes with the name of the W.S. who signs the letters—his signature is 
not required—states the nature and terms of the decree and where necessary 
the petitioner’s title, and prays for warrant to obtain letters of horning or 
letters of horning and poinding. The clerk then writes on the back “ fiat 
ut petitur because the Lords have seen the decree” or “because the Lords 
have seen the registered bond and assignation above mentioned.” The 
fiat bears the date of granting and, as it forms the warrant for issuing the 
letters, the date of the fiat is the date of the letters. On production of 
the bill and letters at the Signet Office, the latter are signeted and the 
former retained. Where the decree is of the Court of Session and the 
diligence is to proceed on it alone no bill is necessary, and the letters are 
at once signeted on being presented at the Signet Office with the extract 
decree. The date of the letters is then the date of the extract decree.‘ 
As such extract decree since 1838 contains its own warrant this case is 
now very rare; but it is said,’ though this may be doubted, that these 
letters may still be used for the purpose of shortening the induciw of the 
charge against a party in Orkney or Shetland. In almost all cases there- 
fore in which letters of horning and poinding are now required these will 
be obtained on presentation of a bill in the Bill Chamber. 

The letters run in the name of the Sovereign, pass the Signet and are 
addressed to messengers-at-arms. They are prepared by the agent and 
must be signed by a W.S. Unlike the case of summonses which could 
at one time be executed by any one, these letters, disobedience to which 


1 Campbell on Citation, p. 190. 290. If there are decrees of different 

2 See Jurid. Styles, ii. 343. dates, all the dates will be narrated at the 

3 Menzies’ Convy. p. 290. This is outset of the letters but the letters will 
now the usual case. bear only the date of the last. 


4 Ross’ Lect. 1.287; Menzies’ Conv. p. 5 Jurid. Styles, iii, 344, 
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inferred rebellion, could never be executed but by responsible legal officers. 
The letters narrate the ground of debt, the decree which formed the ground 
of diligence, design the debtor and creditor, and then contain authority to 
charge the obligant under pain of rebellion; a warrant to arrest and poind 
is also inserted! and they conclude with the signet and date. Where the 
date of signeting is different from the date of the letters, the keeper adds 
the former date and this is the true date of the warrant for diligence.’ 
Where the warrant for the letters is a decree of the Court of Session the 
writ concludes with the words “per decretum Dominorum Concilii,” 
where the warrant is a bill with “ex deliberatione Dominorum Concilii.” * 

A charge for future termly payments is inserted where these appear 
in the obligation. But this merely dispenses with raising a new horn- 
ing—the debtor must be charged after each term for payment of the 
sum then due. Although letters of horning, or horning and poinding, 
are obtained, the creditor is not thereby entitled to do speedier diligence 
than the ground of debt itself warrants. Thus if the party to be charged 
is not the original debtor but his representative, the debt must be con- 
stituted against him by action and its place cannot be supplied by a bill 
for letters of horning.° 

Where the party in whose name letters of horning have been raised has 
died, the executor must obtain new letters of horning.® Otherwise the 
messenger would be the judge of the validity of the confirmation. Where 
the claim and diligence have been assigned, the assignee may, although this 
is unusual, continue the diligence in the cedent’s name so long as the cedent 
is alive.’ But if diligence is to be done in name of the assignee new letters 


must be obtained.® 


1 Where, as is usual, letters of horning 
and poinding are desired. 

2 E. Caithness v. Eaton, 1836, 14 S. 
1091. 

3 See Ross’ Lect. 1. 237; Menzies’ 
Cony. p. 290; Jurid. Styles, iii. 345. 
If the obligants are bound conjunctly 
and severally the charge will be “ Charge 
the said A. B. C. jointly and severally, 
personally or at their respective dwelling- 
places.” If the obligants are bound pro 
rata the charge will be “ Charge the said 
A. B. C. personally or at their respective 
dwelling-places to make payment to our 
said lovite, but that pro rata and each 
for his own proportional share only of 
the said principal sum” (and in the attour 
add after avail and quantity of the said 
sums—“ to the extent due by them respec- 


In practice this is always done. 


If denunciation and 


tively pro rata as aforesaid”). If the 
obligants are a principal, and a cautioner 
who has stipulated for the benefit of 
discussion, the charge will be ‘“ Charge 
the said A. as principal and the said B. as 
cautioner for him but that subsidiarte 
and after discussion of the said principal 
and as proper cautioner only” (or as the 
case may be). 

4 Jurid. Styles, iii. 343. 

5 Kippen v. Hill, 1822, 2 S. 105 
(N.E. 99). 

6 Ersk. 3. 5. 8; Bell’s Com. 2. 18; 
Stewart v. Hay, 1745, M. 8123, 3689, 
Elchies, “ Assign.” No. 6. 

7 Ersk. Bell, supra. 

8 Stewart v. Hay, supra ; Foggo v. Scot, 
1769, M. 3693; Kyle v. Thomson, 12th 
June 18138, F.C. 
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registration of the letters of horning have taken place before the transfer, 
the executor or assignee will be entitled to obtain letters of caption in his 
own name.’ If the transfer was after letters of caption were issued the 
executor or assignee will obtain new letters. 


1 Ersk. Bell, supra; Young v. Buchanan, 1799, M. 8137. 


CHAPTER XIV 
THE CHARGE 


REQUISITES OF THE CHARGE OR SCHEDULE OF CHARGE 


BEFORE a poinding can proceed there must be a charge or formal requisi- 
tion to pay! The “ Charge” or Schedule of Charge is a written command, 
in name of the Sovereign where it proceeds on an extract decree of the 
Court of Session, in name of the Sovereign and of the Sheriff where the 
extract decree issues from the Sheriff Court, requiring the debtor to pay 
to the creditor a certain sum or to perform a certain obligation within a 
certain time. The charge is executed by delivery of the schedule of 
charge to the debtor by an officer of Court in the manner to be noticed. 
The officer must have the warrant in his possession, but he is only bound 
to exhibit it to the debtor.’ It is presumed to be in his possession unless 
the contrary is proved.? The charge is written or partly written and 
partly printed. 


The following is a copy of the charge on an ordinary Court of Session 


decree :—“I, A. B., Messenger-at-Arms, by virtue of an Extract Decree for 
payment obtained before the Lords of Council and Session upon the 
day of and warrant of the said Lords thereon, extracted the 
day of both in the year , at the instance of C. D. (designation) 


pursuer against E. F. (designation) defender, In Her Majesty’s name and 
authority lawfully charge you the said E. F. defender, to make payment 
of the sum of (in words) ; /tem the legal interest thereof from and after 


the day of and in time coming till paid ; /tem of the sum of (in 
words) being the amount of expenses of process as taxed by the 
Auditor of the Court of Session, and of the sum of (in words) being 


the dues of extracting said decree, And That to the said C. D. pursuer 
within fifteen days next after the date of this my charge under the pain 
of poinding (‘and imprisonment ’ if competent). This I do upon the 


l See p. 337, infra. 2 Lermont v. Lermont’s Heirs, 1699, M. 3096. 
3 Ibid. ; Menzies’s Conv. p. 293. 
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day of 
presence of 


One thousand eight hundred and 
residenter in 


years, before and in 
witness to the premises—A. B.” 

Formalities must be strictly observed.—In the execution of diligence the 
greatest strictness is required in complying with the necessary formalities. 
In general, any error in or omission of an important particular will be 
fatal. Mistakes which have been held immaterial when occurring in a 
summons, or citation thereon, would be fatal if appearing in the schedule 
of charge, arrestment, or poinding. It does not seem doubtful that the 
following errors considered immaterial in judicial proceedings would 
have been fatal if they had occurred in writs of diligence :—Where in a 
summons, and citation thereon, the defender was designed as Mrs. Martha 
Reid or Chambers instead of Hood or Chambers ;! where the copy citation 
of a complaint stated that the defender was to answer at the instance of 
the above-designed Alexander Brodie, the complainer’s name “Thomson” 
being correctly stated in the copy complaint served on the debtor ;? the 
omission to insert the name of the real raiser of a multiple-poinding in the 
citation ;° the insertion in a reclaiming note of the reclaimer’s Christian 
name as “John” instead of “James” ;* the statement, in the service copy 
of a summons of sequestration for rent, of the date of the warrant as 
“2nd” instead of “3rd” July, and the naming the defender “ M‘Kellar” 
instead of “M‘Lellan.”° “But there is no statutory form of the charge— 
there is nothing but practice; and if a charge is so expressed as to 
convey to the person charged sufficient information of what he is required 
to do, and the warrant and authority on which the requisition is made, it 
complies with all that the common law requires.” ® 

The requisites of the “charge” or schedule of charge will now be dealt 
with in detail. 

1. Orricer’s NaME.—The name of the officer seems to be an essential 
If the warrant issues from the Supreme Court it 
If there is no messenger- 


part of the diligence. 
can only be executed by a messenger-at-arms.’ 


M‘Lellan v. Graham, 30th June 1841, 
16 F.C. 1209. 


1 Muir v. Hood, 1845, 7 D. 1009. 
The objection was raised in the defences. 


If the defender had not appeared and a 
charge or poinding had been executed 
subject to the same error the diligence 
would have been suspended; Brown v. 
Rodger, 1884, 12 R. 340; cf. Spalding 
vy. Valentine & Co. 1883, 10 R. 1092, 
where suspension was refused, as the pur- 
suer had been misled by the defender as 
to her correct name. 

2 Brodie v. Smith, 1836, 14 S. 983. 

3 Miller v. Ure, 1838, 16 S. 1204; 


4 Mackenzie v. Cameron, 1853, 15 D. 
664 (see L. Ivory). 

5 M‘Lellan v. Graham, 30th June 1841, 
16 F.C. 1209. This is a very doubtful 
decision — sequestration for rent is a 
diligence, not merely a judicial proceed- 
ing. 

6 Williamson v. M‘Lachlan, 1866, 4 
M. 1091 (L. J.-Clerk Inglis). 

7 Pers. Dilig. Act 1838, Sch. No. 1. 
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at-arms resident in the district the Court of Session will, on application 
by petition, grant authority to a sheriff officer to execute the diligence. 
If the warrant proceeds from an inferior Court it may be served either by 
a messenger-at-arms or a sheriff officer? The officer must not have an 
interest in the action or diligence.’ 


2. THE WarraNt.—The “Charge” must be strictly in conformity 
with the warrant on which it proceeds, and must clearly and correctly 
identify it. 

Date.—The date of the decree must be correctly given.* Where the 
date of the decree in the schedule of charge was the 13th January, while 
the true date as shown by the decree was 30th January, the mistake was 
fatal It was contended that it was sufficient under the Personal 
Diligence Act that the date of the extract was correctly given in the 
schedule, seeing that the extract, and not the decree, alone contains the 
warrant to charge or arrest. It is sufficient to give the date of the decree 
which truly disposes of the cause.® Although the charge is given for 
expenses, and the decree on the merits which awarded expenses was of a 
different date from the interlocutor decerning for the expenses, both dates 
being mentioned in the extract, it is sufficient in the schedule of charge 
to refer only to the decree disposing of the cause and finding expenses due ; 
and this although the decree for expenses is taken in name of the agent- 
disburser.” It has, however, been held that it is not a good objection that 
the schedule of charge on the protest of a bill, which was dated the same 
year as that in which the charge was given, omitted the year in reciting 
the date of the bill®; also that the statement, in the service copy of a 
summons of sequestration for rent, of the date of the warrant as “2nd” 
instead of “ 3rd” July was not fatal.® These decisions may be doubted. 

Date of Extracting—It is not necessary that the schedule of charge 
should specify the date on which the decree was extracted, though this is 
generally done.” Where the charge did not bear that the warrant, an 


1 Cheyne & Stuart, 1864, 2 M. 1332; 5 Graham v. Bell, supra (a case of 
North of Scotland Bank, Ltd. 1891,18R.  arrestment—mistake appeared both in 
460; Robertson, 1893, 20 R. 712. schedule and execution). 

2 Pers. Dilig. Act 1838, Sch. No. 6; 6 Thomson v. Macdonell, 1841, 3 D. 


Sheriff Courts Extracts Act 1892, sec. 8. 1167; Campbell v. Cassils, 1849, 12 D. 
3 Dalgleish v. Scott, 1822, 1 S. 506 177. 


(N.E. 469). 7 Campbell v. Cassils, supra. 
4 Beattie v. M‘Lellan & Nelson, 1844, 8 M‘Kenzie v. Smith, 1830, 9 S. 52. 
6 D. 1088; Graham v. Bell, 1875, 2 R. ® M‘Lellan v. Graham, 30th June 1841, 
972; Watts v. Barbour, 1828,6S.1048; 16 F.C. 1209. 
Freebairn v. Dalrymple, 1829, 7 S. 476; 10 Williamson v. M‘Lachlan, 1866, 4 


M‘Donald v. Fraser, 1832, 10 8. 235. M. 1091. 
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extract registered protested bill, was recorded anywhere, but the officer’s 
execution of charge stated that it was in virtue of “an extract protested 
promissory note (sic) recorded in the Books of Ross-shire and precept of 
the Sheriff, etc.,” it was found that the precept was sufficiently identified 
by the description of it in the execution and that the charge was there- 
fore unobjectionable.1 


3. NAMES OF PARTIES.—The “Charge” must correctly set forth the 
names of the parties to the action as these appear in the extract decree. 
If the extract decree itself is incorrect in these particulars a charge in the 
same terms will be invalid. Thus, where the defender in a Small Debt 
Summons was styled “Isabel” instead of “Barbara Jane,” and decree in 
absence passed, a charge and poinding following thereon in the same terms 
were suspended.” It was held irrelevant to aver, that the defender had 
been personally cited and charged and had represented to the officer that 
she was the defender named and designed in the charge, and that she was 
due the sum charged for. But where the pursuer was misled in the 
defender’s name by the latter’s act, ¢.g. allowing the wrong name to appear 
in the directory, doing business with the pursuer under it, etc. the 
defender was barred from maintaining a suspension of the diligence.® 
It follows that, if the defender appears in the action and litigates till 
decree without taking the objection, he will be barred from maintaining 
it in a suspension of diligence. 


4, THE CoMMAND.—The command given is an essential part of the 
“Charge,” and its omission from the schedule will be fatal, although the 
execution returned is formally correct.* 


5. Party CHARGED.—The debtor in the obligation must be correctly 
referred to and designed. The officer and his employers are responsible 


1 Sutherland v. Gunn, 1854, 16 D. 
339; see also Glen v. Black, 1841, 4 D. 
36 (error in execution). 

2 Brown v. Rodger, 1884, 12 R. 340. 
In Cruickshank v. Gow & Sons, 1888, 15 
R. 326, a contrary result was reached. 
The mistake in the name was slighter. 
A contrast of the two cases seems to give 
the criterion—the mistake must be such 
that the person cited might reasonably 
conclude that the summons was not 
against him. See also Keene v. Aitken, 


1875, 12 S.LR. 308; Brodie v. Smith, 
1836, 14 S. 983. Cf. Muir v. Hood, 
1845, 7 D. 1009, where the defender 
appeared and pleaded the objection. The 
difference is that in the latter case the 
proceedings are judicial—in the former, 
diligence. 

3 Spalding v. Valentine & Oo. 1883, 
10 R. 1092. 

4 Holmes v. Reid, 1829, 7 8. 535 (L. 
Mackenzie, 541). 

5 Supra, “ Names of Parties.” 
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for finding out who are the parties to be charged and for executing it 
against the proper persons.” 

Where Debtor an Individwal—Debtor liable in a Representative Capacity 
—Pupil, Minor, Married Woman, Curator Bonis, Judicial Factor.—W here 
the debtor is an individual and is to be charged in his private capacity there 
is no difficulty. But care must be taken where the debtor is only lable 
in a special character. Where the decree finds the debtor liable only in 
a representative capacity, as where it contains the qualifying and limiting 
words “as trustee,” “as executor,” “as judicial factor,’ “as curator bonis,” 
etc., the extract is only a warrant for diligence against the trust estate. 
The debtor can therefore only be charged in his fiduciary capacity and is 
liable only to the extent of the trust estate in his hands.’ If the decree 
contains no limiting words, but merely decerns against the pursuer or 
defender, then, although the action was raised by or directed against him 
only in a representative capacity, he is personally liable and his private 
funds may be attached.” But in such cases it is better to get a decerni- 
ture expressly bearing to be against the debtor personally.* It is incom- 
petent to charge the trustee on a sequestrated estate during the depend- 
ence of the sequestration to make payment of a debt for which the 
charger has obtained decree of constitution against the bankrupt estate. 
The decree must be against the trustee personally or in regard to some 
matter for which he is held to have come under a personal obligation. 
The trustee cannot pay one creditor in preference to another.° 

If the debtor is a pupil, the charge will be against the pupil and his 
tutors; if the tutors are unknown, then against his “tutors if he any 
Similarly, if the debtor is a 


? 


have,” who will then be charged edictally.® 


1 Thomson v. Liddell & Oo. 2nd July 
1812, F.C. 

2 Craig v. Hogg, 1896, 24 R. 6; 
Campbell v. Gordon, 1840, 2 D. 639; 
1 Bell’s App. 428; Drummond vy. Carse’s 
Execrs. 1881, 8 R. 449; Beadie v. Carr, 
1850, 12 D. 1069; Kirkland v. Gabson, 
1831, 10 S. 167; Wilson v. Mackie, 
1875, 3 R. 18. Scott v. Patison, 1826, 
5 8. 172 (N.E. 158) is overruled. 

3 Torbet v. Borthwick, 1849, 11 D. 
694 ; Consolidated Canada Copper Co. v. 
Peddie, 1877, 5 R. 393; White v. Steel, 
1894, 21 R. 649; Beadte v. Carr, supra ; 
Drummond v. Oarse’s Execrs. 1881, 8 
R. 449; Craig v. Hogg, supra (L. 
M‘Laren); Ferguson v. Murray, 1853, 
16 D. 260 (the interlocutor is very am- 
biguous) ; Gibson v. Pearson, 1833, 11 S. 


656 (the Session papers show that the 
report incorrectly states that expenses 
were only given against the defender 
qua trustee). There are no Session 
papers in Scott v. Patison, 1826, 5 S. 
172 (N.E. 158); but it is thought the 
same mistake occurs in this report. It 
seems to have been assumed that, if an 
action were raised by or against a person 
qua trustee, etc, a general finding of 
expenses against him meant only qua 
trustee, etc. Forbes v. Morrison, 1845, 7 
D. 853, 6 D. 1113, is overruled. 

4 Kay v. Wilson’s Trs. 1850, 12 D. 
845; Beadie v. Carr, supra; Law v. 
Humphrey, 1876, 3 R. 1192. 

5 Crichton’s Tr. v. Stewart, 1866, 4 M. 
689. 

6 Court of Session Act 1850, secs. 
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minor the charge will be against him and his curators. Where a minor 
had granted a bill for furnishings in rem verswm, without consent of his 
curators, for which the Court held he was liable, diligence directed against 
the minor alone without reference to his curators was suspended as 
irregular." Although edictal service was not made on the tutors or 
curators, the citation of the father as administrator-in-law was held to 
supply the defect.” 

Where a married woman is the debtor, the charge will be directed 
against her and her husband as her curator and administrator-in-law. 
It makes no difference that she is under age. In all cases it will be safest 
to follow this course; but it would seem unnecessary to charge the 
husband where the wife has obtained a decree of separation, or an order 
of protection; or where the obligation is a trade obligation contracted 
when the husband was abroad, civilly dead or insane, or contracted with 
reference to a business carried on in the wife’s name ; or is an obligation 
for necessaries when living separate from the husband, or is in rem verswm, 
or ad factum prestandum, or for damages ex delicto.* 

In the case of an incapax to whom a cwrator bonis has been appointed, 
the charge will be directed against the ward and the cwrator bonis ;° in 
the case of a judicial factor, against him alone. 

Where the debtor in a constituted obligation, as a bond or decree, has 
died, it is incompetent to charge his representative on the extract decree.® 
The debt must be constituted against the latter by action. Special 
provision has now been made by statute in the case of heritable securities, 
for diligence being done against the successors of the debtor, without 
the necessity of an action of constitution.’ 

Joint Obligants—Where there is more than one azine the decree 
will disclose whether they are liable conjunctly and severally, so that each 
may be charged for the whole debt, or are only liable pro rata. A decree 
against a partnership will render the partners liable conjunctly and severally 
although there is no express finding to that effect ;° and a decree ad factum 
prestundum may be enforced against each obligant ;'° as also an extract 


22-26; 6 Geo. IV. c. 120; A.S. 24th bonis, see Yule v. Alexander, 1891, 19 R. 
December 1838. 167. 


1 Wilkie v. Dunlop & Co, 1834, 12 8. 
506. 

2 L, Lie v. Porteous, 1630, M. 2182. 

3 Muir v. Hood, 1845, 7 D. 1009. 

4 See p. 396, infra. 

5 It would seem sufficient that the 
charge should be directed against the 
ward if service is made on the cwrator 


6 Kippen v. Hill, 1822, 28. 105 (N.E. 
99). 

7 37 & 38 Vict. c 94, sec. 47; see 
“Summary Diligence,” chap. xviil. p. 418. 

8 See Zuill v. M‘*Murchy, 1842, 4 D. 
871. 

9 Bell’s Pr. sec. 59; see p. 296, infra. 

10 Bell’s Pr. sec. 58. 
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registered protest of a bill or note.’ If the bill or note was made the 
foundation of a decree of Court it may be doubted whether, with- 
out express mention in the decree, each obligant is liable for the whole 
debt.’ 

Where the Debtor is an Unincorporated Company.—Where a decree is 
obtained against a company, the warrant to charge contained in the 
extract will be, in the case of a company with a social name, against the 
company and partners generally without naming them; in the case of 
a company with a descriptive name, against the company and three of 
the partners named. The rules which determine the validity of the in- 
stance in an action also determine the validity of the charge with respect 
to the party charging or charged. Companies, incorporations, and other 
bodies charge and are charged in the same manner as they sue and are 
sued. 

(1) Partnership with Social Name—lIf the firm has a social name it 
may be cited or charged by that name, being the name by which it grants 
obligations? An extract decree against the company, or against the 
company and the partners thereof generally without stating their in- 
dividual names, is a warrant to charge either the company or each of the 
partners individually ;* and this holds even where a company is a partner 
of the debtor company.’ The duty rests with the messenger of finding out 
who the partners are.? Although the name of one of the partners has 
been singled out for specification in the warrant, this does not exempt 
any other partner from being charged on the extract, as a decree 
against a company is a decree against the company and all the partners 
thereof.’ 

When the debt has been duly constituted against the company, the 
creditor may either charge the company or he may proceed at once 
against any or all of the partners. Not only is this so where the debt is 
constituted against the company by decree, but also where it is constituted 
by bond or bill granted by the company in its social name. The bond or 
bill constitutes the debt directly, not only against the company, but 


1 Bell’s Pr. sec. 61. allocate the amount among the partners 
2 See Zuill v. M‘Murchy, supra. and get a warrant against each for his 
° Forsyth v. Hare & Oo. 1834, 13 8. share. The warrant must be against the 
42, company. Ferguson v. M‘Ewen, 1852, 


4 Thomson v. Liddell & Co., 2nd July, 14 D. 457. 
1812, F.C.; Knox v. Martin, 1847, 10 5 Thomson v. Liddell, supra. 
D. 50; Ewing v. M‘Clelland, 1860, 22 D. 6 Thomson v. Liddell; Knox v. Martin; 
1347 (L. Wood); 53 & 54 Vict.c. 39, Ewing v. M‘Clelland, supra; Drew v. 
sec. 4. Where a firm is assessed for Lumsden, 1865, 3 M. 384. 
rates, it is irregular for the collector to 7 Knox y. Martin, supra. 
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against each partner, and is a warrant for summary diligence against the 
company, or against each partner and his individual estate without the 
company having first been discussed! So a charge to an individual 
partner on letters of horning directed against the company firm, and 
proceeding on a bill signed by the company only, was held good? Al- 
though the company is a foreign one, having its domicile abroad, any of 
the individual partners who has been forty days resident in Scotland, or 
is otherwise subject to the jurisdiction, may be charged. Though on the 
face of the decree it is not apparent that the debtor is a company, it is 
competent to charge any partner on the decree.* Thus, a mercantile firm 
carrying on business under the firm of William Drew, merchant, Glasgow, 
and holding shares in a banking company, had been dissolved. Decree 
was subsequently obtained by the liquidator of the company against 
William Drew, merchant, Glasgow, as a contributory, and a charge was 
given to Peter Drew, “as a partner of the firm carrying on business as 
merchants in Glasgow under the name of William Drew, merchant in 
Glasgow.” The charge was found competent, the charger being entitled to 
inquire whether or not William Drew was a firm and whether or not Peter 
Drew was a partner thereof. Lord President M‘Neill remarked: “The 
peculiarity of this case is that on the face of the proceedings William 
Drew, merchant in Glasgow, may or may not be a company. It cannot 
be said that it is not a company, because it is a company or was a com- 
pany and was admitted to be so. Therefore it is in vain to say the thing 
could not be which is. But it is said not to have been presumable to be a 
company, and that the messenger is deciding upon a matter which he has 
no right to decide upon, when he determines whether it means an in- 
dividual, or means a company. Now I do not see any distinction between 
that case and the cases that are now settled law. I do not think that the 
words ‘and company’ added to this firm, would have afforded any greater 
security to anybody than there is with the firm of William Drew. 
Suppose it had been a company carrying on business as Alexander and 
Peter Drew, and that a third, a fourth, a fifth person, had been partners 
of that company, would not the designation, Alexander and Peter Drew, 
be as much a limiting to these two men, unless the word ‘company’ was 
added? Certainly it would.” 

None of the persons whose names appear in the firm’s name may be 
partners, but the messenger is entitled to charge any person who is a 


1 Thomson v. Liddell, supra; Wallace v. Dunlop & Co. 1804, Hume, 277. 
sig SL a ge Ra ASN 3 Wallace v. Plock & Logan, supra. 
Drew v. Lumsden, supra. 

2 Thomson v. Liddell, supra; Selkrig 4 Drew v. Lumsden, supra. 
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partner, whether his name appears or not. .Although the individual 
charged as a partner denies that he is a partner the charge is competent. 
His remedy is to raise a note of suspension, which, unless there is prima 
facie evidence of his being a partner, will be passed without caution to try 
the question.? The onus of proving that he is a partner will still rest on 
the charger? The protest of a bill granted for a company debt, registered 
in the Sheriff Court Books of the county in which the company and one 
of the partners is domiciled, is a good warrant for a charge against that 
partner although another partner against whom the diligence was not used 
resided in another jurisdiction.* 

A company which is dissolved subsists as a separate persona until its 
affairs are wound up and may therefore be charged for payment of its 
debts. A charge may also be given to any partner of the dissolved 
company.? 

The debt must be duly constituted against the company in an action 
to which the company was properly made a party. Although the partners 
are liable conjunctly and severally for the debts of the partnership the 
debt must first be constituted a debt of the partnership.° But this is not 
necessary if the company is dissolved ; it is sufficient then to call all the 
partners within the jurisdiction.’ Nor is it necessary, where it cannot be 
shewn that according to the law of the domicile of the foreign company 
it was possible to constitute the debt against the company.’ Accordingly, 
after the dissolution of a foreign company one of the partners within the 
jurisdiction of the Court of Session was competently sued for a company 
debt without constituting the debt against the company or calling his 
partners who were not within the jurisdiction.2 An individual although 


6 Reid and M‘Call v. Douglas, 11th 
June 1814, F.C.; Geddes v. Hopkirk, 1827, 


1 Anderson v. Currie, 1836, 14 S. 834, 
and following note. 


2 Anderson v. Bolton, 26th Jan. 1810, 
F.C.; Carlier v. Davidson, 30th June 
1810, 15 F.C. 544; Hunter v. Evans, 
1830, 9 S. 159; M‘Farlane v. Downie, 
1834, 12 8. 5389; Anderson v. Currie, 
1836, 14 8. 834; Goodwin v. Industrial 
& General Trust Co. 1890, 18 R. 193. 
See Holmes v. Henderson, 1830, 8 S. 
1011; Holmes v. Gilchrist, 1830, 8 S. 
1033. 

3 Anderson vy. Currie, supra. 

4 Sutherland v. Gunn, 1854, 16 D. 
339. It would have been sufficient that 
the company was domiciled there. 

5 Gordon v. Douglas, Heron & Co. 1795, 
3 Pat. 428; Drew v. Lumsden, 1865, 3 
M. 384, 


5 S. 747 (N.E. 697); Muir v. Collett, 
1862, 24 D. 1119; Zull v. M‘Murchy, 
1842, 4 D. 871. It is different in the 
case of co-obligants bound expressly con- 
junctly and severally in a constituted 
obligation, eg. a bond or bill; any one 
may then be sued for the whole debt 
without calling the others. It is the same 
as if each obligant had granted a separate 
bond; Neilson v. Wilson, 1890, 17 R. 608. 

7 Muir v. Collett, supra (L. Cowan) ; 
M‘Naught v. Milligan, 1885, 13 R. 366. 

8 Muir v. Collett, supra (L. J.-Clerk) ; 
Edin. & Glas. Bank v. Ewan, 1852, 14 
D. 547; see Bullock v. Caird, 1875, L.R. 
10 Q. B. 276. 

9 Muir v. Collett, supra. 
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trading under a firm name cannot make a partnership. A charge upon a 
decree against the pretended firm would therefore warrant the execution 
of a poinding either against the estate of the individual or of the 
pretended firm.! 

(2) Partnership with Descriptive Name.—If the firm, being an unin- 
corporated company, has merely a descriptive name indicative of the 
nature or place of its business, it has under such a name no persona 
recognised by law by which it may sue or charge or be sued or be 
charged.” Nor is the instance rendered good by a manager, agent or 
procurator, suing or being sued on behalf of the company.’ Such a firm 
may sue or charge or may be sued or may be charged in its name with 
the addition of the names of three individual partners, when there are as 
many and when not with the names of all the partners.* As in the case 
of a company with a social name, when once the debt is constituted 
against the company diligence may be done against each of the partners 
individually without charging the company.® 

Where the company is, by the contract of copartnery or by statute, 
authorised to sue in the name of a particular individual, the instance will 
be good although such party is not properly called or not called at all, if 
the pursuer have complied with the common law requisites and called 
three partners.° A bond for a cash credit, by a company with a descriptive 
name, binding the company and the existing partners nominatim and the 
future partners, was found to be sufficient to authorise a warrant to charge 
not only the partners in the bond but also any other of the individual 
partners of the company. A charge on this warrant, given to a partner, 
who had joined the company after the date of the bond, and who had in 
terms of the contract of copartnery become liable for all the company 
obligations, was found competent.’ 

Where the Debtor is a Corporation—Corporations charge and are 


1 Bell’s Com. 2. 514. 

2 Culcreuch Cotton Co. v. Mathie, 1822, 
2S. 47 (N.E. 41). 

3 Kerr v. Clyde Shipping Oo. 1839, 1 
D. 901; Robertson v. Anderson, 1841, 3 
D. 986; London, Leth, Edin. & Glas. 
Ship. Co. v. M‘Oorkle, 1841, 3 D. 1045; 
M‘Millan v. M‘Culloch, 1842, 4 D. 492; 
Fleming v. Ballantyne, 1842, 5 D. 305 ; 
Scott v. Napier, 1827, 5 8. 414 (N.E. 398). 

4 Sea Insurce. Co. v. Gavin, 1827, 5 
8. 375 (N.E. 348), aff 4 W. & S. 17; 
Commercial Banking Oo. of Scot. v. Pol- 
lock’s Trs. 1828, 3 W. & 8S. 365; London, 
Leith, Edin. & Glas. Ship. Oo. v. M‘Corkle, 


supra; Natl. Exchange Oo. of Glas. v. 
Drew, 1848, 11 D. 179; N. B. Banking 
Oo. v. Allan, 1850, 12 D. 966. In 
Bishop v. Mersey & Clyde Navigation 
Steam Co. 1880, 8 S. 558, where the 
company was an English company with 
a branch office in Scotland, it was held 
sufficient to charge the company and the 
only two partners resident in Scotland. 

5 Commercial Bank. Co. of Scot. v. 
Pollock’s Trs. supra; Sea Insurce. Co. v. 
Gavin, supra. 

6 N. B. Bank. Oo. v. Allan, supra ; 
Natl. Exchange Oo. of Glas. v. Drew, supra. 

7 Maclean vy. Rose, 1836, 15 8. 236. 
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charged in their corporate name! An association may be created a 
corporation by Act of Parliament,’ Royal Charter,’ Letters Patent, or by 
long and undisputed exercise of corporate rights, or by grant from a 
superior or corporation on whom the power of creating a corporation has 
been conferred. The corporate name is that in the title of constitution 
or established by custom. It is not necessary to add to the corporate 
name “incorporated by Act of Parliament,” or to name any of the officials 
or members.’ Companies registered under the Joint-Stock Companies 
Act 1862, being bodies corporate, are charged in their registered name. 
All Scotch banking companies, except the Bank of Scotland, the Royal 
Bank of Scotland and the British Linen Co., are in this position. 
The Bank of Scotland is incorporated by special Act of Parliament°® 
and is charged as “The Governor & Company of the Bank of Scotland.” 
The Royal Bank of Scotland and the British Linen Co. are incor- 
porated by Royal Charter and are charged under their respective names. 
The charge against a burgh will be against “The Provost, Magistrates and 
Town Council of the Burgh of ——”;’ against a University—“The 
University of ——.” So School Boards, County Councils, Parish 
Councils,’ Local Authorities under the Public Health <Act,!° and the 
Commissioners under the Burgh Police Act, 1892," being corporate bodies 
are charged in their name as “The School Board of the Parish or Burgh 
of ” ; “The Commissioners for the Burgh of ——,” &c. So also the 
Faculty of Advocates, and the Writers to the Signet.” Industrial and 
Provident Societies are bodies corporate and are charged in their registered 
name;’* as also Building Societies registered under the Act of 1874.4 Build- 
ing Associations having their contract registered under the Act of 1857 are 
charged in the name or title of the Association set forth in the contract. 


1 Murray v. York Buildings Co. 1733, 
M. 3780; Lockhart v. Mags. of Lanark, 
1752, M. 11993. 


are authorised to empower any person to 
take proceedings on their behalf If 
decree is obtained against such a person, 


2 Eg. the Bank of Scotland. 

3 The Royai Bank of Scotland. 

4 Wrights of Glasgow v. Crosse, 1765, 
M. 1961; Begbhte v. Brown, 1776, M. 
7709; Skirving v. Smellie, 1803, M. 
10921; Ersk. 1. 7. 64, 

5 Whitehaven & Furness Railway v. 
Macfadyen, 1848, 10 D. 1127. 

6 17th July 1695. 

T Lockhart v. Mags. of Lanark, 1752, 
M. 119938, Kilk. 439. 

8 52 & 53 Vict. c. 50, sec. 72. 

9 57 & 58 Vict. c. 58, sec. 32. 


10 30 & 31 Vict. c. 101, sec. 7. They 


a charge against him as representing the 
Local Authority would seem the proper 
mode. 

1! 55 & 56! Vict. c: 55, sec, 56. 

12 Writers to the Signet v. Graham, 
1823, 2S, 214 (N.E. 190), rev. 1 W.& 
8. 538. 

13 [ndustrial & Provident Societies Act, 
1893, sec. 21; 26 Vict. c. 87, sec. 5. 

14 37 & 38 Vict. c. 42, sec. 9. As to 
liability of individual members, sec. 14. 

15 18 & 19 Vict. ¢. 88, sec. 3 ; Campbell 
on Citation, p. 39. As to liability of 
individual members, sec. 3. 
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As a corporation may, like a company or individual, by resolution 
authorise certain office-bearers, a committee, or a commissioner to sue on 
its behalf* a charge against the person or persons so authorised as repre- 
senting the corporation would be valid. A charge against the corporation 
in its corporate name would also be competent, as a resolution of the 
corporation cannot deprive a creditor of his right to charge it in the 
manner allowed at common law.” 

In some cases Unincorporated Bodies may be charged through their 
Officials.—Certain associations and public bodies are authorised by statute, 
while some have acquired the right by custom, to sue and be sued by the 
holders of particular offices and thus to charge and be charged in the 
names of such officers as representing the association. 

(1) Parochial Board.—In actions relating to the relief of the poor a 
Parochial Board charged and was charged in the name of its inspector— 
“ A, B. Inspector of Poor for the Parish of > Parochial Boards 
have been superseded by Parish Councils, which are bodies corporate. 
While the above provision has not been repealed, it will be safest, 
although the action relates to the relief of the poor, that the “ Parish 
Council” sue and be sued, charge and be charged.® 

(2) Commissioners of Police, under the General Police Act 18627 
charged and were charged in the name of their clerk. Under the Burgh 
Police Act 1892, they are now a body corporate. The Act would seem to 
have intended that the collector should sue for assessments,’ but here 
also it will be safer that action and diligence be by or against the Com- 
missioners. 


1 Christie v. Mag. of Stirling, 1774, collector. Where two persons had been 
M. 5755; Bow v. Patrons of Cowan’s appointed as interim joint collectors of 
Hospital, 1825, 4 S. 276 (N.E. 280); assessments, one of whom was to attend 


Writers to the Signet v. Graham, 1823, 2 
S. 214 (N.E. 190), rev. 1 W. and 8. 538 ; 
Ersk, 3. 6. 5. 

2 National EHachange Co. of Glasgow 
v. Drew, 1848, 11 D. 179; N. B. Bank- 
ing Co, v. Allan, 1850, 12 D. 966. 

3 8 & 9 Vict. c. 83, sec. 57. 

4 57 & 58 Vict. c. 58, sec. 32. 

5 Thid. secs. 50, 51. 

6 Where the action was for recovery 
of assessments, the collector appointed by 
the Parochial Board under the 38th 
section of the Poor Law Act 1845 was 
the party to sue and the charge and other 
diligence was at his instance (Leys v. 
Riddell, 1851, 13 D. 630). The state- 
ment in the text will also apply to the 


to the details of collection and to act as 
collector, and the other to act as treasurer, 
it was found unnecessary that diligence 
should be at their joint instance; dili- 
gence at the instance of the party who 
was to act as collector was sufficient (Leys 
v. Riddell, supra). 

7 25 & 26 Vict. c. 101, sec. 74. 

8 Sec. 55. 

9 Sec. 356. Under the Police Act 
1850 (secs. 51-58) the Commissioners 
might either sue or be sued, charge or be 
charged, in the name of their clerk, 
treasurer, or collector, according to the 
nature of the proceedings to which the 
action related. See Macdonald vy. Reid, 
1881, 9 R. 211. 
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(3) Joint-Stock Banking Companies registered under 7 Geo. IV. c. 67? 
charged or were charged in the name of their manager, cashier, or other 
principal officer, whose name is registered for that purpose. They could 
also be charged at common law by the name of the company and three 
individual partners.’ 

(4) Friendly Societies—The members appoint one or more trustees, 
and send to the Registrar a copy of their resolution appointing the trustees, 
signed by them and the secretary of the society. The trustees of the 
society or branch may sue or be sued, or any other officer authorised by 
the rules. They may sue in their own names without any other descrip 
tion than the title of their office.® The trustees will charge or be charged 
in the same manner. Where the legal proceedings are by a member, or 
person claiming through a member, against the society, they may be 
brought against any officer or person who receives contributions, or issues 
policies, on behalf of the society, within the jurisdiction of the 
Court in which the legal proceeding is brought, but to the defenders’ 
designation must be added the words “on behalf of the society (naming 
the same).” 4 

(5) District Fishery Boards charge and are charged in name of their 
clerk.° 

(6) Volunteer Corps charge and are charged in the name of their 
commanding officer.” 

(7) Religious Bodies—The General Assembly of the Church of Scot- 
land has acquired the right by custom to sue and be sued, charge and be 
charged, by its Moderator and first and second clerks, as representing the 
Assembly.” The Assembly ® and the Synod® of dissenting Churches 
cannot do so; nor can they sue, be sued, charge or be charged in their 
descriptive name.’? But if a religious body, or any association hold 
property in the name of trustees, the trustees may sue and be sued in 
actions relating to such property."! A Presbytery sues and is sued in the 
names of its individual members, as the members of the Presbytery.” 


1 This Act is not repealed. 

2 North British Banking Co. v. Allan, 
1850, 12 D. 966; Natl. Exchange Co. 
of Glasgow v. Drew, 1848, 11 D. 179. 

3 59 & 60 Vict. c. 25, sec. 94, repeal- 
ing 38 & 39 Vict. c. 60, sec. 21; Blue 
v. W. Kilbride Free Gardeners’ Socy. 1866, 
4 M. 1042; M‘Kernan v. Greenock 
Masons’ Assoc. 1873, 11 M. 548. 

4 Thid. 

5 25 & 26 Vict. c. 97, sec. 22. 

6 26 & 27 Vict. c. 65, sec. 25. 


7 Cruickshank v. Gordon, 18438, 5 D. 
909. 

8 M‘Millan v. Free Church Assembly, 
1862, 24 D. 1282, 1864, 2 M. 1444, 

9 Aitken v. Harper, 1865, 4 M. 36. 
The Moderator, clerks, and committee 
were called as individuals and not as re- 
presenting the Synod. But see p. 303. 

10 M‘Millan v. Free Church Assembly, 
supra. 

1 Aitken v. Harper, supra. 

12 Buist v. Taylor, 1856, 18 D. 596. 
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Where the action is only by a majority, they are entitled to use the 
denomination of the Presbytery, stating their individual names as pursuers 
or defenders." A minority cannot use the denomination of the Presby- 
tery, although an action may, in certain cases, be competently raised by 
it.” A Kirk-Session sues and is sued by the names of its individual 
members as composing the Kirk-Session.° 

The General Assembly of the Church of Scotland is thus the only 
exception to the rule, that a body for which no such provision is made by 
statute can sue or be sued by its office-bearers. If the question were now 
to arise for the first time, or were again to arise, it may be doubted 
whether the exception would not also be extended to the General 
Assembly, Synod, or representative body of other Churches.’ It is cum- 
brous and inconvenient in the extreme, and tends to defeat the ends of jus- 
tice, that all or a majority of the individual members should require to sue 
or be sued. The charge by these bodies as the law now stands will there- 
fore be by or against the whole or the majority (according as the action 
was laid) of the individual members as composing the Assembly, &c. 

An Association may nominate Office-bearers who can charge or be 
charged.—One question remains : Can a body or association for which no 
provision is made by statute sue by office-bearers named by it for that 
purpose? It was for long held that it could not,’ but it may now be 
looked upon as settled that an association may sue or be sued in the 
name of office-bearers named at a meeting. A charge will be given by 
or against these office-bearers as representing the society. It would 
appear unnecessary to charge the society or the individual members. 
Even before the rule was so settled, where a contract was made between 
a third party and office-bearers for behoof of a society, he or they could 
sue or be sued, or charge or be charged, thereon.’ Thus diligence was 
sustained at the instance of John Syme, cashier of the Perth Union Bank, 


1 Buist v. Taylor, 1856, 18 D. 596. 

2 Thid. 

3 Kirk - Session of North Berwick vy. 
Sime, 1839, 2 D. 23. 

+ The view here expressed was followed 
in the Outer House in Skerret v. Oliver, 
1896, 23 R. 468, and it is thought that 
the Inner House would decide in the 
same way. Ob majorem cautelam the 
text has been allowed to stand. 

5 Lawson v. Gordon, 7th July 1810, 
F.C.; Robertson v. Anderson, 1841, 3 D. 
986; Thom v. N. B. Bank, 1848, 10 D. 
1254; N. B. Bank, Oo. v. Allan, 1850, 
12 D. 966, 


8 Renton Football Club v. M‘Dowall, 
1891, 18 R. 670; Aberdeen Station 
Committee v. N. B. Ry. Co. 1890, 17 R. 
975; Duke of Portland, 1852, 15 D. 
62; Somerville v. Rowbotham, 1862, 24 
D. 1187; Baptist Church Assembly v. 
Taylor, 1841, 3 D. 1080 (L.0) Is it 
necessary that there should be three? 
See Fleming v. Ballantyne, 1842, 5 D. 
305. 

7 Fisher v. Syme, 1827, 6 S. 216; 
Fleming v. Ballantyne, supra (L. Fuller- 
ton); Downe, Bell & Mitchell v. Pitcarrn, 
1829, 3 W. & S. 472. 
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on a bond taken to “the Perth Union Bank or to John Syme, cashier of 
the said bank or to his successor in office.” ! 


6, SUBJECT-MATTER OF THE CHARGE.—The debtor is charged either to 
make payment of a sum of money or to fulfil an obligation or obligations, 
according to the decree. 

Payment of Swm.—Where the charge is to pay a sum of money, the 
officer must distinctly specify the sum, interest, and expenses separately. 
The charge should only be for the sum due at its date. When letters of 
horning were used, if there had been payments to account of the sum in 
the obligation or decree, these were usually recited in the letters.2 Now, 
when partial payments have been made a probative certificate instructing 
these should be written on the extract decree, and notice should be given 
of this by the messenger in his schedule and execution. 

Although the charge is given for a greater sum than is due, the charge 
has been held good for what is due, and suspended only as to the excess.* 
A charge on letters of horning, given for the full amount of the bill of 
exchange on which the letters proceeded, was sustained to the extent of 
the composition payable under a contract to which the charger had agreed, 
though the last instalment was not payable at the date of the charge, 
but became payable before judgment was pronounced in a suspension of 
the charge.* Lord Fullerton said: “If a party holding a bill agrees to a 
composition, he is entitled to charge on the bill, leaving it to the party to 
plead the composition by way of exception. He is not entitled to do 
diligence for the whole debt, if the composition is binding; but though it 
is found that he is bound by it, and entitled to it, the whole form of 
summary diligence does not in consequence fall. I never heard that 
maintained before.” Ifa charge has been given in virtue of an extract 
registered protest of a bill, part of which had been paid and a new bill 
granted for the balance, the diligence is of course inept, the debt having 
been novated.° 


1 Fisher v. Syme, supra. 

2 See Fisher v. Syme,1828, 78.97, 106. 

3 Davidson vy. Dunbar, 1821, 1 S. 43 
(N.E. 46); M‘Martin v. Forbes, 1824, 3 
S. 275 (N.E. 194) ; Dick v. Murison, 1845, 
8 D. 1; Ledingham v. M‘Kenzie, 1824, 
38. 113 (N.E. 74); Inch v. Thomson, 
1832, 11 S. 93 (Gn the execution of 
charge and letters of caption the debt was 
correctly stated at £40:4: 4, and in the 
copy charge at £44: 4:4; after suspen- 
sion of the charge had been raised the 


charger offered to discharge the debt on 
payment of £40:4:4, and expenses of 
diligence—the note of suspension was re- 
fused with expenses); Wilson v. Stronach, 
1862, 24 D. 271. 

4 Dick v. Murison, supra. 

° It may be doubted whether a charge 
for a sum not payable at the date of the 
charge would now be sustained merely 
because the sum became payable before 
judgment in the suspension. 

6 Munro v. Hogg, 1830, 9 S. 171. 
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If the charge is on a bond or other document containing inter alia a 
penalty, the charge may be given not only for principal and interest but 
also for the whole penalty ; “the creditor not being entitled to refuse the 
principal, interest, and actual expense; the debtor not being entitled to 
suspension unless this has been tendered.”! So if a bond is granted for a 
penal sum a charge for the whole sum is competent.2 As the Court in- 
variably restricts the penalty to the actual expenses incurred by the 
creditor, the practice is to restrict in the charge the amount of penalty to 
these expenses. In one case where the penalty was not in a bond but in 
articles of roup, the report bears that “the judges were unanimously of 
opinion that a party was entitled to give a charge under the penalty in 
an obligation with a clause of registration, whether bond or contract, to 
the extent of his reasonable expenses, the amount of which in this case 
would fall to be determined by the Lord Ordinary on considering the 
auditor’s report.”* Where a charge is given for the whole penalty, the 
proper mode of getting it modified to the actual damage is to bring a 
suspension and have it modified in that process.* The charge will be “ for 
payment of £ of penalty or such less sum as shall appear to be the 
expenses incurred,” etc. 

While as a general rule the sum charged for must be specific, it 
was found competent, in cases which occurred before the Personal 
Diligence Act, to charge for certain arrears of rent “under deduction of 


”> or for the sum in the 


what might be recovered by right of hypothec, 
decree under deduction of any sum which the charger might realise from 
the sale of certain property,° or for the debt under deduction of payments 
made by co-obligants.’ In all these cases summary diligence was used. 
Obligation ad factum prestandum.—Where the debtor is charged ad 
factum prestandwm it is essential that clear notice be given to him of 
what he is required to do.8 While the warrant may refer generally to the 
obligations contained in the decree, these obligations in the case of a decree 
of Court will be specifically set forth therein, so that there will be no 
difficulty in framing the charge.? But if diligence is to be done on an 


1 Bell’s Com. 1. 701 ; Couper v. Stuart, 4 Borthwick vy. Lord Advocate, supra. 
1740, M. 10044; Gordon v. Maitland, 5 M‘Martin v. Forbes, 1824, 3S. 275 
1761, M. 10050; Macadam v. Campbells (N.E. 194). 

Ors. 1787, M. 10051. 6 Richan vy. Hill, 1832, 11 S. 237. 

2 Borthwick v. L. Advocate, 1862, 1 7 Ledingham v. M‘Kenzie, 1824, 3 S. 
M. 94; Hynd v. Soot, 1826, 4 8S. 628 113 (N.E. 74). 

(N.E. 636); Wright v. M‘Gregor, 1826, 8 Middleton v. Leslie, 1892, 19 R. 

4 8, 434 (N.E. 440); Sibbald v. Fletcher, 801; Stewart v. Stewart, 1833, 118. 628. 

1758, M. 588. 9 Hendry v. Marshall, 1878, 5 R. 687 
3 Hynd vy. Soot, supra. (L. Pres.) 
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extract decree of registration, care will require to be taken that the charge 
is clear and specific.’ If the decree proceeded on a deed containing a 
variety of obligations, general or mutual, it is thought summary diligence 
is incompetent, however specifically the charge is framed.’ 


”. Party CHARGING OR Party TO BE Parp.— The party to be 
paid or at whose instance diligence is to be done is usually the 
creditor named in the decree. The omission of,? or a mistake in,* the 
creditor’s name is fatal. 

Where Oreditor is an Individwal—Creditor in Representative Capacity 
—Pupil, Minor, Married Woman, Curator bonis, Judicial Factor.—Where 
the creditor is an individual, nothing further need be said than that he 
must be so designed that the debtor can have no doubt to whom he is to 
pay. An objection to a charge on a bill at the instance of Donald Smith, 
as manager to and for behoof of the Western Bank of Scotland, in respect 
that the residence of the charger or place of business of the bank was not 
mentioned and that his designation was insufficient, was repelled.” With 
this may be contrasted a case where an arrestment used by a creditor in 
the hands of H. and A. M‘Ewan, agents, Union Bank of Scotland, Loch- 
gilphead, was found inept to attach funds due by the bank. If the words 
“ Agents, Union Bank of Scotland” were expressive of the designation of 
the arrestees, the arrestment was merely in the hands of the firm of H. 
and A. M‘Ewan. If they were intended to be anything else than designa- 
tion, the arrestees were not designed. Although the words had been “as 
agents” it would have been no better, as the arrestees would not have 
been designed.° 

Where the charger executes diligence in a representative capacity 
this should be stated. Where a person called as defenders the trustees 
of A. B, without naming or otherwise designing them, and they lodged 
defences, put up, and extracted protestation under the same title, it was 
questioned whether a charge to make payment of the protestation money 
to the trustees of A. B. was competent.’ 

Where a pupil is the creditor the charge will be at the instance of 
his tutor and to make payment to the tutor; the tutor alone can grant a 
valid discharge. But as the pupil is vested in the estate, a charge at the 


1 Hendry v. Marshall, supra; see p. 4 Mackenzie v. Cameron, 1853, 15 D. 
415, infra. 664. 

2 Ibid., see p. 416, infra. 5 Hendersonv. Smith, 1852, 24 Jur.285. 

3 Holmes v. Reid, 1829, 7 S. 535 (L. 6 Graham v. Macfarlane & Co. 1869, 


Mackenzie); see Taylor v. Macdonald, 7 M. 640. 
1854, 16 D. 378. 7 Bell v. Trotter’s Trs. 1841, 3 D. 380, 
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instance of the tutor to make payment to the pupil would also seem 
correct—the tutor granting the discharge for the pupil. In the case of 
a minor, the charge should proceed at the instance of the minor with his 
curator’s consent, and the debtor should be charged to pay to the minor. 

Where a married woman is the creditor the charge should be at her 
instance with the concurrence of her husband and to pay to her. But 
his consent is not necessary where the debt is one for which she had a 
title to sue without his concurrence, as where his jus mariti and right of 
administration were excluded,? or it was a trade asset acquired when 
the husband was insane, abroad, or civilly dead, or in other cases of a 
similar character.? Even where his consent is required, it would seem 
that the objection to a charge or poinding executed without it, would be 
cured, if, in a suspension of the diligence, the husband gives his concur- 
rence to the proceedings.* 

If the decree is in favour of a cwrator bonis the charge should be at 
his instance and to pay to him; and the same will apply to a bond in 
favour of the curator. Although the bond should bind the debtor to 
make payment to the ward (which is the proper form), the charge should 
be at the instance of the curator to make payment to himself. A charge 
at the instance of the ward, but to make payment to the curator, will 
also be good, as it is in reality, though not in form, at the curator’s 
instance.’ The appointment of a curator bonis only supersedes the ward 
in the management of the estate. It does not transfer the estate to the 
curator—the ward remains vested in the rights of creditor in the bond. 
As the ward is superseded in the management of his estate and therefore 
cannot determine for himself questions of management, such as whether 
the bond should be called up, he cannot give a charge in his own name 
for payment to himself.° A charge at the instance of the curator to pay 
to the ward would also seem good, the curator granting the discharge ; 
the ward being vested in the estate is the creditor. Where the decree or 
bond is in favour of a judicial factor the charge will be at his instance 
and to pay to him. 

Although the person doing diligence is a foreigner, or is not resident 
in this country, he does not require to sist a mandatory. This is equally 


1 Wight v. Dewar, 1827, 5 S. 549 3 See p. 295, supra; M'Quillan v. 


(N.E. 516). Smith, 1892, 19 R. 375. 

2 Borthwick v. Grant, 1829, 7 S. 420; 4 Hepburn v. Blair, 1702, M. 6047; 
Lyle v. Mackay, 1849, 11 D. 404; cases in note 2. 
Bartholomew v. Houston, 1881, 18 S.L.R. 5 Yule v. Alewander, 1891, 19 R. 


568; E. of Argyle v. Countess of Argyle, 167. 
1695, M. 6054, 6 Yule v. Alewander, supra. 
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applicable to diligence upon ordinary decrees! or to summary diligence 
on bills, bonds, ete.” 

As the charge must be in conformity with the warrant, it must be to 
pay to the creditor named in the extract decree, or to one who has 
acquired right thereto. Where the warrant was to charge the debtor to 
make payment to a company (with a social name) and to the individual 
partners thereof nominatim, but the charge was to make payment to the 
individual partners of the company, the charge was suspended as dis- 
conform to the warrant.2 But where decree was taken for the expenses 
in name of the agent, and a charge given for payment of these in name of 
the client as well as the agent, the charge was sustained. The Court 
held that although the decree had been implemented so far as the 
principal was concerned, the insertion of both names was competent ; 
that the agent was the only person who had an interest to take the 
objection ; and that payment to either would free the debtor from all 
claim by the other. It would have been more correct if the charge had 
been at the instance of the agent alone.° 

Where the original Creditor has assigned the Debt or has died.—If the 
creditor has assigned his interest in the extract decree the assignation 
carries right not only to the debt but to the diligence upon it. It is 
competent (although unusual) for the assignee to do diligence in the 
name of the cedent so long as the latter is alive.’ He cannot, however, 
do diligence on the extract in his own name, as the messenger being 
“barely the hand employed in the execution” cannot judge of the effect 
of the assignation and must limit himself to his warrant.§ This applies 
to all forms of diligence, arrestment, charge, poinding, etc.? Where the 
assignee is to prosecute in his own name diligence begun by the cedent, 
he must obtain a new warrant in his own favour.!® Where the creditor 
had died, his executor always required to obtain a new warrant in his 
own name.'' The Personal Diligence Act now regulates, in the great 


1 Ewing v. Hare, 1823, 2 S. 534 a 
(N.E. 467); Heriot v. Halket, 1825, 3 5 Clark v. Duncan, 1833, 12 S. 158. 
S. 479 (N.E. 333). In Chambers v. 6 Ersk. 3. 5. 8; Bell’s Com. 2. 18. 
Chambers, 1839, 1 D. 911, and Kyd v. 7 Ersk. supra; Bell’s Com. supra. 
Ferguson, 1826, 4 S. 549 (N.E. 557), the 8 Ersk. supra; Bell’s Com. supra ; 


Campbell v. Casstls, 1849, 12 D. 177. 


question was whether the agent executing 
the diligence had a mandate from the 
foreign client. 

2 Ross v. Shaw, 1849, 11 D. 984; 
Ogilvy v. Scott, 1849, 21 Jur. 349; see 
p- 385, wnfra. 

3 Craig v. Brock & Ferguson, 1841, 
4D. 54. 


Stewart v. Hay, 1745, M. 3689 and 
8123, Elchies, “ Assign.” No. 6; Foggo 
v. Scott & Oliver, 1769, M. 3693; Kyle 
v. Thomson, 12th June 1813, F.C. 

9 Ibid. 

10 Ersk. supra; Bell’s Com. supra ; 
Young v. Buchanan, 1799, M. 8137. 

MN Stewart v. Hay, supra. 


CHARGE BY A FIRM OR CORPORATION 309 


majority of cases, the mode of obtaining the warrant; and this has been 
already dealt with. In some cases which have already been noticed, 
letters of horning are required.? If a debt for which action has been 
raised is assigned before decree is granted the assignee will of course 
take decree in his own name, and the charge will be to make payment to 
him. Although an assignee has come under an obligation to the cedent 
not to execute diligence in the latter's name without his consent, the 
objection that he has failed to obtain this consent cannot be pleaded by 
the debtor. It is res inter alios. 

It need scarcely be said that a charge, like other diligence, cannot 
proceed in the name of a party who is dead ; but it may in the name of a 
company which has been dissolved since the date of the warrant.‘ 

Where a Company, Corporation, or other Association, is the Creditor.— 
The remarks which have already been made, where a company, corpora- 
tion, etc. is the debtor, as to the name and description of the party to be 
charged, apply also to the party charging, where a company, corporation, 
&c., is the creditor. Reference may therefore be made to a former part of 
the work,’ and only a few points will here be noted. 

If the company has a social name, the charge will be at the instance of 
and to pay to the company, without naming any of the partners.” If the 
firm has merely a descriptive name, there can be no charge at the instance 
of the company alone.” The charge will be in name of the company 
and three (if there are as many) partners,—usually the directors or other 
officers who have been authorised to use diligence on behalf of the com- 
pany.® The charge will be to pay to the company and the partners named 
for behoof of the company. As a general rule it may be said, that the 
charge will be at the instance of and to pay to the parties designed as 
pursuers and who are named in the decree. Although the partners who 
had appeared as pursuers in the action ceased to be partners, it would 
seem competent to charge at the instance of the company and other 
three partners.’ One partner is entitled to use the name of the firm and 


1 See p. 282, supra. 8 Natl. Exchange Co. of Glas. v. 
2 See p. 284, supra. Drew, 1848, 11D. 179; Antermony Coal 
3 Dick v. Murtson, 1845, 8 D. 1. Co. v. Wingate, 1866, 4 M. 1017; London, 


4 Drew v. Lumsden, 1865, 3 M. 384; Leith de. Shipping Oo. v. M‘Corkle, 1841, 
Gilchrist v. Sutherland, 1776, M. App. 3 D. 1045; Coml. Bank. Oo. v. Pollock's 
“ Messenger” No. 1. 5 Supra, p. 296. Trs. 1828, 3 W. & S. 365; Culcreuch 

6 Forsyth v. Hare & Co. 1834,13 8. Cotton Co. v. Mathie, supra ; Sea Insur- 
42; Wilson v. Ewing, May & Co. 1836, ance Oo. of Scotland v. Gavin, 1827, 595. 
14 8. 262; Thomson, Bonar & Co. v. 375 (N.E. 348); Downe v. Pitcairn, 
Johnstone, 1836, 15 S. 173. 1829, 3 W. &S. 472. 

7 Qulereuch Cotton Co. v. Mathie, 1822, 

28. 47 (N.E. 41). 9 Maclean v. Rose, 1836, 15 8. 236. 
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the names of the other partners without their authority, so as to make 
the instance good.! As a firm which has merely a descriptive name 
cannot do diligence in its own name, it is also incompetent for an 
individual to do diligence as its procurator “in name and for behoof of 
and as authorised by” the company. A bill payable to the Greenock 
Distillery Company was retired and protested by them, and letters of 
horning obtained at the instance of “J. B. in name and for behoof of and 
as authorised by” the company. A charge given at his instance “in 
name and for behoof of and as authorised by the Greenock Distillery 
Company ” was found incompetent.” The charger was not a party to the 
bill, and as the company could not have given the charge, its procurator, 
who was merely an agent, could not be in a better position than the 
company. He was not designed as a partner of the company (although 
in fact he was such) but merely as their agent. 

But, if in the obligation the debtor has consented to diligence being 
executed against him by some person named in the deed, he is thereafter 
barred from taking objection to the instance. Thus, a bank agent was 
bound to account to the bank, whoever might be the partners for the 
time, and execution was made competent either at the instance of the 
bank or of the cashier. Letters of horning were obtained in name of the 
partners and cashier, and, after the death of some of the partners, a charge 
was given in name of the survivors and the same cashier. The charge 
was held good.’ The debtor will be held to have impliedly consented to 
diligence at the instance of a particular individual acting for behoof of 
the company, if he has bound himself to pay to that individual. Where 
a bond was granted by cautioners for a bank agent, by which they bound 
themselves to pay any balance that might arise against the agent to the 
bank or to John Syme, cashier of the bank, or his successors in office, a 
charge at his instance as cashier of the bank was competent. 

Diligence by a Partner against his Co-partners.—A partner or member 
of an association who has acquired a bill, or an extract decree of registra- 
tion, granted for a company debt, which he has been compelled to pay, 
cannot do summary diligence thereon against the other partners or members 
for their proportion of the debt.’ This is so although the partnership has 
been dissolved, so long as the affairs of the company are unsettled; the 
debt due by the co-partners is wholly illiquid and the balance may be the 


1 Antermony Coal Oo. v. Wingate, 3 Paisley Union Bank v. Hamilton, 
supra; Kinnes v. Adam & Son, 1882, 1831, 9S. 488. 
9 R. 698. 4 Fisher v. Syme, 1827, 6 S. 216. 

2 Fleming v. Ballantyne, 1842, 5 D. 5 Oaven v. Mackie, 1832, 10 S. 550; 


305. see p. 400, infra. 
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other way.’ The same principle applies to ordinary diligence on an 
extract decree to which he has obtained an assignation on payment.” 
Although the charge is ostensibly by the original creditor, suspension will 
be granted if the charge is really insisted in for behoof of a partner.® 
But where the debtors are charged not as members or partners, but as 
individuals in virtue of an obligation unqualified and not limited to their 
trust capacity, the charge is good although the debt for which they 
obliged themselves was contracted for behoof of the association of which 
they were members.* 

Ordinary Action and also Summary Diligence is Incompetent. Every 
Kind of Diligence may be used.—A creditor who has raised an ordinary 
action for his debt is not entitled, while it is pending, also to do summary 
diligence, even if the action has fallen asleep.’ But where a charge of 
which suspension was raised was abandoned, and the suspension refused 
quoad the warrant of the charge, the pursuers were not debarred from 
insisting in a second charge. The first charge having been distinctly 
withdrawn as a charge before the second was given, there was no room 
for the plea of lis alibi pendens.© A note of suspension of a charge on a 
Sheriff Court decree, on the ground of defective citation, was passed in 
the Bill Chamber in the absence of the respondent, who thereafter 
brought a new action in the Sheriff Court with the same conclusions; it 
was held in the Sheriff Court that the action was incompetent as there 


7 Where letters of suspension 


was a lis pendens in the Court of Session. 
were passed upon caution, (which was found), but were not called 
and fell asleep by the lapse of year and day, another bill of suspen- 
sion of a new charge was passed without caution on the ground of lis 
pendens.” 

It seems scarcely necessary to say that a creditor is entitled to use 
every kind of diligence at one time. So a heritable creditor may use 
together his two remedies of charging on the personal obligation, and of 
calling up the bond and failing payment within the three months pro- 


ceeding to sell the security subjects.? Where the creditor has reason to 


1 Qaven v. Mackie, supra. in the first suspension had not been 
2 Pearson v. Lockhart, 1867, 5 M. 301. _ finally disposed of, therefore the second 
charge was incompetent. 
3 Pearson v. Lockhart, supra. ORNS : 
i . Johns 1888, 4 SL. 
4 Brown v. Sutherland, 1875, 2 R. Pee ee) OEE ? 


' : Rey. 136. 
NES LL ie 8 Wilkte v. Yeaman, 1828, 6 S. 421; 
6 See p. 385, infra, and cases there. —Byateie y, Stodart, 1838, 16 S. 906. 
6 Clark v. Hamilton, 1875, 3 R. 166. 9 M‘Whirter v. M‘Culloch’s Trs. 1887, 


It was thought too technical to hold that 14 R. 918; M‘Nab vy. Clarke, 1889, 16 
merely because the question of expenses R. 610. 
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doubt whether his diligence would be valid, he may test the matter by a 
declarator; he is not bound to execute the diligence and leave it to the 
debtor to raise the question in a suspension.’ 

Creditor cannot proceed if Sist of Execution pronounced.—If in a sus- 
pension of a charge execution has been sisted the creditor cannot proceed 
with his diligence? Where answers are given in or ordered the depend- 
ence thus created has the effect of continuing the sist until the action is 
concluded? Although execution is sisted “only on caution” being 
found, the sist takes effect at once although caution has not been found,* 
and continues until the note has been refused in respect of no caution 
and a certificate of refusal issued.> It is necessary that the sist should be 
intimated to the charger or to his agent. Although a sist of execution 
has been granted or a note of suspension of a charge passed, so that the 
charge cannot be proceeded with, there is nothing to hinder the creditor 
from arresting, inhibiting, or adjudging.’ To prevent these diligences 
the suspension would require to strike at the warrant itself. When the 
sist has been removed diligence may proceed in virtue of the old charge, 
and if only some of the days had run before the sist was pronounced 
these may be counted. 

Payment by Debtor, Third Party or Cautioner—Right to an Assignation. 
—Where payment of the debt is made by the debtor himself, he is only 
entitled to a discharge, not an assignation. If payment is made by a third 
party the creditor is bound, if the debtor consent, to grant an assignation. 
In practice this case occurs where the creditor is pressing the debtor with 
diligence.” The debtor’s trustee in bankruptcy is in this respect in the 
position of a third party. The kind of diligence is immaterial. The 
creditor is entitled to grant an assignation to a third party against the 
debtor's will.” But the right to an assignation being founded in equity, 


1 Barbour y. Grierson, 1827, 5 S. 
603 (N.E. 565). 


5 Br. Sup. 456. But this was before A. S., 
14 June 1799, and 11 July 1828. 


2 Stair 4. 52.16; Stewart v. Stewart, 
1751, M. 10535. Mere intimation of 
the suspension seems originally to have 
had this effect; M‘Zilmorrow vy. White- 
foord, 1716, 5 Br. Sup. 136. 

3 Stewart v. Stewart, supra ; Downie v. 
Corr, 1765, M. 15148. 

# Tait v. Gordon, 1828, 6 S. 1056; 
Keltie y. Walson, 1828, 7 8. 208, 8S. 
527, 

5 Keltie vy. Wilson, supra; Wilson v. 
Thomson, 1824, 2 8S. 762 (N.E. 633). 
Originally the rule seems to have been 
different ; Gillespie v. M‘Dougal, 1776, 


8 Anderson v. Anderson, 1855, 17 D. 
804; Trons v. Laird of Powrie, 1708, 4 
Br. Sup. 697; Natl. Bank v. Johnston, 
1842, 5 D. 205. 

T See p. 755, infra. 

8 Clark v. Monteith, 1885, 12 R. 939. 

9 Smith v. Gentle, 1844, 6 D. 1164; 
Rainnie v. Milne, 1822, 1 8. 377 (N.E. 
355); Austin v. Grant, 1827, 5 S. 701 
(N.E. 654); Fleming v. Burgess, 1867, 
5 M. 856; Bell’s Pr. sec. 557. 

10 Fleming v. Burgess, supra. 

ll Tbid. 

12 Bell’s Pr. sec. 557. 
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the creditor is never bound to grant an assignation which will preju- 
dice himself, except to a cautioner or co-obligant. It rests on the person 
demanding the assignation to show that the creditor will sustain no 
prejudice." But the creditor’s position as at the date of the offer will alone 
be considered? Where a cautioner or co-obligant pays the debt, he is in 
all cases entitled to an assignation so as to operate his relief.’ 


8. THE Days oF CHArce.—The number of days within which pay- 
ment is to be made, called the days of charge, will, except on decrees of 
registration, be stated in the warrant. It must appear in the schedule of 
charge, in order that the debtor may know the time given to him. The 
date of the charge is, of course, essential to show when the days expire. 
An error in the date, although a palpable mistake, will vitiate the diligence.” 
When the charge bore to be dated the 27th day of 1841 years—the month 
being omitted—this was fatal, although the officer’s execution stated that 
it was given personally on the 27th day of July 1841 years. The date 
must be in words, not in figures, and both the day and date should be 


oan 
given. 


But in practice the day of the week is not inserted. The omis- 
sion to insert the date at length would probably not be fatal, because 
the sanction of the Act is merely deprivation of the messenger.” 

In those cases in which summary diligence is competent, as in the 
case of bills, promissory notes, or bonds with a consent to registration for 
execution, the days of charge are six. Where summary diligence is 
incompetent, and the charge is not made upon letters passing the signet, 
the days of charge on a decree of the Court of Session have been fixed by 
immemorial usage” at fifteen where the debtor is in Scotland, and at 
forty where the debtor is in Orkney or Shetland.’? Where the charge is in 
virtue of letters passing the signet, ¢g. letters of horning, the days are 
seven if the defender is within Scotland, and fourteen if in Orkney or 
Shetland or furth of Scotland. As such shorter inducie@ are also declared 
sufficient in all edictal charges upon decrees and registered protests, there 
is the anomaly that the induciw of charges on decrees against parties 


1 Guthrie v. Smith, 1880, 8 R. 107 # 1693, ¢ 12. 


(L. Pres); Austen v. Grant, supra ; 5 M‘Donald v. Fraser, 1832, 10 S. 
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2 Rob. App. 251, 4 D. 903; Stewart v. 6 Beattie v. M‘Lelian & Nelson, 1844, 
Stables, 1878, 5 R. 1024; Ersk. 3.5.11; 6 D. 1088. 
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furth of Scotland is fourteen days, or one day less than the inducie in the 


case of parties within Scotland.’ 


The following is a table showing the days of charge on extract 


decrees of Court or of registration : 


THE CHARGE 


AGAINST PARTIES. 
NATURE OF WARRANT, Within In Orkney Furth of 
Scotland. | or Shetland. | Scotland. 
Days. Days. Days. 

Decrees of the Court of Session, 15? 408 14! 
Decrees in Exchequer in favour of Crown, 64 64 64 

(In other cases 20 days.) 
Decrees of the Teind Court, : 10° aa 60° 
Ordinary Sheriff Court decrees (unless 

shorter induciw in force prior to 1876 

Act), 7 ge 147 
Sheriff Small Debt and Debts Recovery 

Decrees, i ; 108 108 14? 

10 

Sheriff Court Decrees of ee { (48 seins 
Registered Protests, oe 402 141 
Extracts of Deeds containing concent to 

registration for execution on six days’ 

charge or bbs short statutory 

form, 618 618 141 
Do. with consent in old ee m2 408 141 
Extracts of Deed recorded in Register of 

Sasines for execution with consent in 

statutory form and Warrant of Regis- 

tration, GM Gls 9114 
Do. with consent in old form, 154 403 2 14 
Extract Certificates of Judgment under 

the Judgments Extension Act, 15 408 141 
1 Court of Session Act, 1868, sec. 14. 12 1681, c. 20; 1696 c. 386; 1685, ¢. 
2 A. S. 24th Dec. 1838; Stair 4. 47, 


24, 29. 

8 1685, ¢. 43. 

419 & 20 Vict. c. 56 sec. 28. 

5 A.S. 4th March 1840. 

6 39 & 40 Vict. c. 70, sec. 8; 55 & 56 
VicticwlizSeby 1: 

7 Ibid. sec. 9; 55 & 46 Vict. c 17, 
Sch. 1. 

8 1 Vict. c. 41, sec, 13, 

9 52 & 53 Vict. c. 26, sec, 5. 

10-A, S. 27 Jan. 1830. 

11 1681, c. 20; 1696, c. 36. 


43. It has been held in the Outer House, 
following upon a practice of over fifty 
years, that a six days’ charge is sufficient ; 
Learmonth v. Stevenson, 1 March 1893 
(L. Low), nr. But a decision not cited 
in that case determined that forty days 
was the proper inducie; see p. 315, 
note 4, 


18 31 & 32 Vict. c. 101, sec. 138. 
M4 31 & 32 Vict. c. 64, Sch. B. 


A. S01 lth) Julys US70 tAcS 27th 
March 1883. 
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The following table shows the days of charge on letters of horning: 


Within In Orkney Furth of 
Scotland. | or Shetland.| Scotland. 
Decrees not containing consent to regis- 
tration on six days’ charge or equivalent 
short statutory form, : : : qe 141 ia 
Do. containing such consent, . 6? : ¢ 
Registered protests, 68 144 145 


On comparing this table with the preceding one it will be seen that 
there is one case in which the use of letters of horning gives the charger 
a considerable advantage, viz. where the warrant is a registered protest 
against a person in Orkney or Shetland. If letters of horning are used 
only fourteen days’ charge is necessary, while the days of charge on the 
warrant of the Personal Diligence Act are forty. 

There does not appear to be any case in which consent was given to 
execution on less than six days’ charge and it is doubtful whether such 
would be enforced. In one case° Lord Meadowbank said: “I suspect 
the Court would startle not a little to find the party consenting to restrict 
the six days’ charge to three, to one, or to none at all.” Service of an 
appeal to the House of Lords suspends the running of the days of charge. 
But if the Court allows interim execution pending appeal, the charger 
has the benefit of the charge executed, and the days of charge already run 


before the service.’ 


9. WITNESS’ NAME, ETC., AND MESSENGER’S SUBSCRIPTION. — The 
name and designation of the witness should appear in the schedule of 
charge, but the failure to insert them does not infer nullity but only 
deprivation of the messenger.” The schedule closes with the messenger’s 
subscription which is, of course, essential.? The witness does not require 


to sign.’ 


1 31 & 32 Vict. c. 100, sec. 14. 

2 31 & 32 Vict. c. 101, sec. 138. 

8 1681, c. 20; 1696, c. 36. 

4 31 & 32 Vict.c. 100,814. Prior 
to this Act the inducie was 40 days— 


1625, M. 6855 ; Philorth v. Forbes, 1664, 
M. 6858; Meldrum v. Tolquhon, 1675, 
M. 5737. 
7 Clark v. Monteith, 1885, 12 R. 939. 
8 1693, c. 12; Holmes v. Reid, 1829, 


see 1681, c. 20; 1696, c. 36; 1685, ¢. 34; 
Inhabitants of Orkney v. Shetland, 1741, 
Elchies, “ Privilege” No. 2. 

5 31 & 32 Vict. c. 100, s. 14. 

6 Forrester vy. Walker, 27th June 1815, 
F.C. See Stair, 3. 3.6; Stuart v. Bruce, 


7 S. 535 overruling Stewart v. Brown, 
1824, 3S. 56 (N.E. 36). 
9 1592, c 141; Stair, 4. 38. 
Holmes v. Reid, supra (L. Mackenzie). 
10 Beattie v. Lee, 1823, 2 S. 220 (N.E. 


194). 


15; 


CHAPTER XV 


THE CHARGE—CONTINUED 


THE EXECUTION OF THE CHARGE 


THE execution is the evidence of the charge. It is the certificate returned 
by the messenger that the defender has duly been served with a copy of 
the charge.| Where the law has required service by an officer of Court, 
the return of the officer’s execution is the only evidence which can be 
received of the service of the writ, and parole evidence’ or a notarial 
instrument will not supply its place.? The execution may either be 
printed or in writing or partly both.* 

The execution first specifies the date, the messengev’s name, designation, 
and office, the nature and date of the warrant (extract and decree), the 
names and designations of the parties, that he charged the debtor (where 
the warrant is from the Court of Session “in Her Majesty’s name and 
authority ”) to pay the debt or fulfil the obligation within so many days 
after the charge under the pain of poinding (and imprisonment where 
competent). The execution then states in what manner the service was 
made, personally or otherwise, names and designs the witness, and con- 
cludes with the subscriptions of the messenger and witness.? As the 
execution is not only evidence of the charge, but may be registered for 
the purpose of accumulating principal and interest or for other proceedings, 
it is necessary that it should contain with accuracy all the essentials above 
narrated. 

Where the execution of charge requires the insertion of the same 
particulars as the schedule reference may be made on these points to 
what has been already said° as well as to what follows. 


1 It was formerly called the messenger’s M. 12632; M‘Kean, 1694, M. 3784. 
indorsation, as it was written on the back 3 Haswel v. Mags. of Jedburgh, 1714, 
of the letters. M. 11733 & 12270. 

2 Blackstock v. Wilson, 1542, M. * Pers. Dilig. Act 1838, sec. 32. 
12263; M‘Calla v. Mags. of Ayr, 1679, > Ibid. Sch. 2. © Supra, p. 291 et seq. 
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REQUISITES OF THE “ EXECUTION.” —1. DATE OF THE CHARGE.—The date 
of the charge should be correctly stated in words and not in figures. The 
day and date seem to have been required, but in practice the day of the 
week is not given." Where the execution was prior in date to the warrant 
and thus obviously wrong, a subsequent poinding was annulled. Where 
several persons are charged, the execution must state the date on which 
each is charged. An old decision, that it is sufficient to say that on the 
21, 22 and 23 of —— A, B, and C were charged, provided the full days of 
charge have run from the last date, would not be followed.? Although 
the execution does not require to state the hour of delivery, the service 
should be at a reasonable hour of the day. At the same time it has been 
held no objection that a charge,* or an arrestment,? was executed in the 
night time.? Execution cannot be made on a Sunday,’ or “on solemn 
days appointed by Church or State for humiliation or thanksgiving” ;* 
No actus legitimus or public act of which judicial sanction is sought can 
take place on these days.? 


2. THE Warrant.—J/ts Nature and Date—The execution should set 
forth accurately the nature of the warrant, as decree or document, the 
date thereof, and the names and designations of the creditor and debtor,— 
whether the execution is appended to the warrant or not.!? Under the 
Small Debt Act the creditor need not be named.’ Where the execution 
described the warrant as an extract registered protested note or bill of 
exchange, the true warrant being the extract registered protest, the Court 
thought the validity of the execution too doubtful to justify resort to 
imprisonment.’ Where the execution of a charge for payment of a bill 
of exchange was written on the back of the Sheriff's precept and bore to 
be by virtue of the within registered protest, and no registered protest 
was produced, the charge was held irregular."* 


1 1693, ¢ 12. 

2 Hog v. Maclellan, 1797, M. 8346, 
(execution, 11th Sept. instead of Oct.). 

3 Arncapell v. Kilerewch, 1595, M. 
3752. 

4 M‘Culloch v. Gordon, 1674, M. 3738. 

5 Grant v. Jones, 1745, M. 3741. 

6 But a poinding cannot be so executed. 
Halkerton v. Keddie, 1628, M. 3738; 
Douglas v. Jackson, 1675, M. 3739; 
Gordon v. Hope, 1703, M. 3739, 4 Br. 
Sup. 561. 

7 (Arrestment) Oliphant v. Douglas, 
1663, M. 15002 ; Stair, 3. 1. 37. (Poind- 


ing) Mortimer v. Scrimzeour, 1622, M. 
15001; Stair, 4. 47. 27. (Inhibition) 
Forbes v. E. Aberdeen, 1702, M. 15008. 
(Charge) Stair, 3. 3. 11. 

8 Stair, 4. 47. 27. 

9 See Hlliot v. Faulke & Shute, 1844, 
6 D. 411. 

10 Pers, Dilig. Act, 1838, Sch. No. 2; 
A. 8. 24th Jan. 1839 altering A. 8. 24th 
Dec. 1838, sec. 2. 

Crombie v. M‘Ewan, 1861, 23 D,333. 

12 Glen v. Black, 1841, 4 D. 36; but 
see Sutherland v. Gunn, 1854, 16 D. 339. 
13 Watts v. Barbour, 1828, 6 S. 1048. 
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If in the execution the date of the extract decree is wrongly stated 
and the execution is not subjoined to the decree and on the same piece of 
paper, but only refers to it by its date, the objection is fatal. Thus, where 
the execution of an arrestment bore to proceed on an extract Sheriff 
Court decree dated 13th January and extracted 6th February 1872, when 
the decree which formed the warrant for arrestment was dated 30th 
January 1872, the discrepancy was fatal1 No doubt the date was also 
wrongly given in the schedule of charge, but this does not seem essential 
to the validity of the objection, as the Lord President remarked, that the 
important thing was that the date of the extract decree was mis-stated in 
the execution. But although the execution gives the wrong date of the 
decree, if they are written on the same piece of paper and the execution 
specially refers back to the “within extract decree” in which the date is 
correctly given, the objection is not fatal. So an execution, written 
partly on the last page of the extract decree and bearing that the charge 
was given by virtue of the “within extract decree” and warrant dated the 
10th day of February and 18th day of March 1869,—the word 18th being 
a mere clerical error for 16th,—was sustained.? The decree was held 
sufficiently identified by the references back to it. 

It is not, however, easy to reconcile all the cases which have been 
decided on this point. For instance, an execution of letters of intimation 
of an assignation, written on a paper apart and not mentioning the date of 
the letters of intimation,? and also an execution of letters of inhibition in 
similar circumstances,* were sustained. On the other hand where the 
execution of letters of inhibition on a bill of exchange gave the date of 
the bill as “30th” instead of “13th” it was fatal.© The distinction may 
be that where no date was given the warrant was sufficiently identified 
otherwise; while the giving of a wrong date renders the diligence without 
any warrant. But it is thought that an execution which does not give 
the date of the warrant and which is on a paper apart would not now be 
sustained. 

The schedule given by the Act requires that the date of the extract 
and decree, or document on which it proceeds should be given, but it is 
sufficient to give the date of the extract without giving the date of the 
decree or document. An execution, bearing to be by virtue of an extract 
registered tack and warrant of the Lords of Council and Session thereon 


1 Graham v. Bell, 1875, 2 R. 972. 3 Forbes v. Watson, 1711, M. 3753. 

* Henderson vy. Rollo, 1871, 10 M. * Blackwood v. Miln’s Crs. 1752, M. 
104; Dunbar v. M‘Leod, 1755, 5 Br. 3396. 
Sup. 455, 5 Burleigh v. Fearn, 1848, 10 D. 1517, 
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dated at Edinburgh the 22nd day of April in the year 1863, was 
sustained. 


3. THE Parties.—The execution must correctly state the party at 
whose instance diligence is done and who is to be paid, and also the party 
charged.” Where the warrant was in favour of a firm with a social name 
and the two partners nominatim, an execution, which bore that the 
diligence was done at the instance of the two partners and that the debtor 
was charged to make payment to them, was fatal to the diligence.® 
Although the schedule in the Act provides for the insertion of the 
creditor’s name after the narration of the charge—“to make payment to 
the said B.”—the creditor need not be named, if the words “to the said 
pursuer” are used, and the name is already mentioned in the execution 
with the addition of the word “pursuer.”* If the word “pursuer” had 
not been added it might have been different. It was no objection that the 
three initial letters of the debtor’s Christian name were written on erasure, 
as the whole name was correctly written in another part of the execution.® 


4, THE Mobs or Execution.—The mode of execution will be stated in 
the “ Execution,” and will be in one or other of the ways authorised by 
1540, c. 75—either (1) personally, (2) at the dwelling-place (a) where 
admittance has (0) or has not been obtained, or (3) edictally. The only 
difference between service of the charge and of a summons is that the 
former cannot be sent through the post. The Citation Amendment Act, 
1882, allows postal service of a summons, warrant of citation or service, or 
judicial intimation. It has been held that intimation of the date of sale 
of poinded effects may be competently given to the debtor by post.® A 
charge cannot be so served.’ It is necessary that the charge be served 
before a witness;* and where the debtor is outwith the jurisdiction of 
the Sheriff granting the warrant the indorsation of the Sheriff Clerk 
where the debtor is resident must be obtained.? The execution must not 
only state that service was made personally or at the dwelling-place, but 


1 Dimpsey v. M‘Farlane’s Trs. 1863, 1 378; Mitchell & Bell v. Hepburn, 1830, 


M. 1126. 8S. 319; May v. Malcolm, 1825, 4 S. 
2 Hunter v. Creighton, 1832, 10 8. 76 (N.E. 79). 
583, and cases in following notes. 1672, 5 Smyth v. Walker, 1867, 5 M. 552. 
c. 6, does not relate to diligence—Baillre 6 Lochhead v. Graham, 1883, 11 R. 
vy. Nisbet, 1713, M. 3745. 201. 
3 Oraig v. Brock & Ferguson, 1841, 7 See Gow v. Thomson, 1895, 1 Adam, 
4 D, 54. 534. 
4 Hanna v. Neilson, 1849, 11 D. 941. 8 Pers. Dilig. Act 1838, sec. 32. 


See Taylor v. Macdonald, 1854, 16 D. 9 See p. 277, supra. 
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must distinctly bear that a copy was given to the debtor or left for him, 
etc. Omission to state this is fatal.1 It need not bear that the copy 
delivered was signed.” 

(1) Personal Service—The schedule of charge is delivered by the 
officer to the debtor personally no matter where he is found. If he will 
not receive it, this should be mentioned in the execution; and the 
refusal is no objection to the execution of the diligence.* Although it is 
not usual in case of personal citation to specify the place of service, yet 
in cases where the question may be raised whether it took place within 
the limits of jurisdiction of the warrant it will be well to specify it in the 
execution.* If the debtor is known to be within the house it is the duty 
of the officer to ask to see him, and not merely to leave the writ for him 
at the dwelling-place. That he is told by a servant that his master is 
asleep, or in bed, is no excuse; and, in such a case, service made by leav- 
ing a copy for the debtor is bad. The master being within the house, the 
service should have been personal, or the officer should have been denied 
admittance.” In personal service the execution will bear “This I did by 
delivering to him personally a schedule of charge to the effect foresaid.” 
An execution which bore that a copy was delivered to the party charged 
was sustained as importing personal service.° 

(2) Service at the Dwelling-place—Where the debtor is not found, then, 
in terms of 1540, ce. 75—which applies to diligence as well as to citation 
on summonses—the officer shall pass to the door of the debtor’s principal 
dwelling-place, desire entrance, and, on this being granted, exhibit his 
warrant, the extract. The Act seems to require the officer to show the 
warrant, but in practice this is not considered necessary.’ If the debtor 
is not within the house, and so cannot be charged personally, then the 
charge is executed by tendering the schedule of charge to his wife, servant, 
or other inmate.* This can only be done at the dwelling-house.® The 
execution in this case should state that the defender could not be found 
personally, and that a copy was left by the officer within his dwelling- 


house in A and with a servant therein to be given to him. It is 
1 Stewart v. Macdonald, 1860, 22 D. 7 Lermont v. Gordon, 1699, M. 3686. 

1514; Keith v. Johnston, 1671, M. 3786; 8 Stair, 3. 3.55; C. of Cassilis v. E. of 

Sanders v. Jardine, 1681, M. 3791; Roxburgh, infra. 

Cunninghame v. M‘Leod, 1682, M. 3792. 9 Nisbet, 30th July 1736, Elchies, 
2 Loch v. Home, 1706, M. 3759. “ Kxeen.” No. 2; Fraser, Reid & Sons v. 
3 Stair, 4. 38. 15. Lancaster, 1795, M. 3706; see a peculiar 
* Campbell on Citation, p. 58. case, Brechin Election, 1741, 5 Br. Sup. 
5 Bruce v. Hall, 1708, M. 3696. 707. 
6 Stuart v. Achanay, 1626, M. 3803; 10 Nisbet,supra; Threapland v. Strachan, 


Stair, 3. 3. 4, 1684, M. 3756, 
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safest to describe the person with whom the copy is left as a servant, as 
any one within the house is considered to be a servant in this matter} 
If the debtor is only a lodger this should be stated in the execution2 

It is essential to state that the copy was delivered in the dwelling- 
house * and also with whom it was left. The omission of either particular 
is fatal. The dwelling-house must be so described as to identify it.2 If 
the dwelling-house can be inferred from the execution this is sufficient. 
Where the execution bore that a copy was left for Sir J. H. M. of Sprin- 
kell—Sprinkell being his only house within the county—it was not a 
good objection that the name or situation of the dwelling-house was not 
specified.® 

If the officer cannot obtain entrance he will, before the witness, give 
six knocks at the door of the house. “Knocking at the door audibly is 
necessary ; without which, executions might be clandestine, and never 
come to the party’s knowledge.”’ He will then affix the schedule of 
charge to the gate or door, or put it into the keyhole. If the messenger 
has omitted to knock, the service of the charge is null. 
should state that the defender could not be found personally, that access 
could not be got to his dwelling-house (identifying it), that the officer 
knocked six times and then affixed a copy to the most patent door of the 
said dwelling-house. It must state that six knocks were given. Execu- 


tions, which omitted to state that knocks were given,’ or bore that three ® 
A proof that six were 


The execution 


or several’? were given, have been found null. 
given was refused.’ It is not necessary that it should state that a copy 
was affixed to the “most patent” door,” nor even that it was affixed to 
any door, if it bear to be left at the house.'? Nor was it fatal that the 
sury, 1684, M. 3750; Finlay v. Little, 


Adv. v. Wilson, 1826, Syme’s Justiciary 1676, M. 6959; Inglis v. Haddoway, 
Cases, 38; Lord Adv. v. Grant, 1827, 1676, M. 8339; Stair, supra; Ersk. 2. 


Syme’s Just. Ca. 138. 5. 55. 


1A. vy. B. 1834, 12S. 347; Lord 


2 Brechin Election, supra. 

3 Countess of Casstlis v. E. of Roxburgh, 
1679, M. 3695, 8341; Nisbet, supra. 

4 Threapland v. Strachan, supra; Blacr 
v. Mein & Ohatto’s Ors. 1697, M. 3757. 

5 Stair, 3. 3. 2; King’s Advocate v. 
Burnet, 1582, M. 3748; Johnston v. 
Johnston, 1609, ibid.; Adam v. Bailes 
of Ayr, 1626, ibid. ; Gulman v. Watson, 
1693, M. 3752; Brechin Election, 1741, 
5 Br. Sup. 704. 

6 Scott v. Fisher, 1825, 4 8. 261 (N.E. 
266) ; Montgomery v. L. Fergushill, 1632, 
M. 3749; Ors. of Creighton v. The Trea- 


7 Stair, 3. 3.4; Ersk. supra. 

8 Menzies, 1589, M. 3773; Threapland 
v. Strachan, 1684, M. 3756. 

9 Duff v. Gordon, 1707, M. 3775. 

10 Hay v. Pourie, 1680, M.3773; Hay 
y. Lady Ballegerno, 1680, M. 3790. 

1 Hay v. L. Ballegerno, supra ; Stair, 
3. 3. 3; see Scot v. Scot, 1637, M. 12265. 

12 Garden vy. Anderson, 1712, M. 3764. 

13 Ors. of Dunbar v. Murray, 1714, M. 
3764; Douglas v. Home, 1688, M. 3757 ; 
Baillie v. Cunningham, 1710, M. 3764 ; 
Semple v. Semple, 1711, M. 3764 ; contra 
Blair v. Mein, 1697, M. 3757. 
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execution stated that the messenger gave six knocks because he could 
not find the debtor personally, instead of that he could not get admittance.’ 

What is a Dwelling-place-—As forty days’ residence is sufficient to give 
a domicile of citation, and this domicile may be acquired by residence of 
the wife or servants in a house belonging to or rented by the husband or 
master,? a person may have more than one residence at different places, at 
which execution of the charge may competently be made, whether the 
debtor himself actually resides there at the time or not.? Thus, a citation 
executed in time of vacation against an advocate at his house in Edin- 
burgh while he was residing at his house in the country was found valid.’ 
Service when not personal must be at the proper dwelling-house, not at 
the place of business. So execution at a merchant’s counting-house,’ or 
at his shop,° or at his writing chamber,’ all these places being separate 
from the debtor’s house, is not sufficient. If the debtor has a dwelling- 
place occupied by his family and servants, although he himself has been 
absent for a considerable period but still only temporarily, the charge is 
properly executed at such dwelling-place. A charge against a person 
personally absent for more than six months, but who in a note of suspen- 
sion of the charge designed himself of Malta House, Stockbridge, where 
his wife and family had all along resided, was held to have been properly 
executed there. Where the house was taken up to the term after the 
service, though the debtor had been absent, but only temporarily, for 
more than two months before, the execution was held good.® A decree 
was obtained against a person residing in Glasgow, who in April sub-let 
his house to his brother and went abroad but returned to Scotland in 
August; a charge on the decree was left in October at his former house 
in Glasgow to which house he did not return till November ; the charge 
was found valid.” 

In some cases service at a place where the defender resided for more 
than forty days, although not his dwelling-place, has been sustained. 
Thus, execution at the house of a friend where the debtor was residing," 
or at his lodgings where he had resided for forty days but had left before 


1 Gory v. Donaldson, 1756, M. 3699. 8 Anderson v. Orichton, 1684, M. 3695 
2 Home v. Eccles’ Crs. 1725, M. 3704. 2857, 7050. 
3 Irvine v. Deuchar, 1707, M. 3708. 7 Nisbet v. M‘Lelland, 1686, M. 3696. 
* Douglas & Heron v. Armstrong, 8 Fraser v. Reid & Auld, 1821, 1 S. 
1779, M. 3700, overruling Gordon v. 76 (N.E. 77). 
Campbell, 1702, M. 3702. ° Thomson v. Handyside, 1833, 12 S. 


° Fraser, Reid & Sons v. Lancaster 55’. 
& Jamieson, 1795, M. 3706, Bell’s 10 Gray v. Robertson & M‘Lean, 1852, 
Cases, fol. 1385; Sharp, Fairlie & Oo. v. 25 Jur. 163. 
Garden, 1822, 1 8. 337 (N.E. 314). 1 Baillie v. Menzies, 1710, M. 3704. 
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execution, was sufficient.1 Where the debtor was a seaman, who while 
on shore resided with his father, service at his father’s dwelling-house was 
held proper.? And where a party accepted a bill payable at a bank in 
Aberdeen and addressed to him as shipowner there, execution of a charge 
thereon, left at his father’s house in Aberdeen, was held sufficient.? 

(3) Edvctal Service—Where the defender cannot be found personally 
and has no dwelling-place within the country, he must be charged edictally. 
This form of citation was introduced about the end of the sixteenth 
century, the execution being at the market-cross of Edinburgh and pier 
and shore of Leith. The messenger, accompanied by a witness, went to 
the market-cross, and after crying three oyesses, he read the warrant and 
affixed the schedule to the market-cross. By 6 Geo. IV. c. 120, all cita- 
tions against persons furth of Scotland were directed to be given at the 
Record Office of the Keeper of the Records of the Court of Session in the 
Register House. By 1 & 2 Vict. c. 114, sec. 18, the same provision was 
made as to arrestments in the hands of persons furth of Scotland. By 1 
& 2 Vict. c. 118, sec. 21, the offices of Keeper of the Records of the Court 
of Session and of Keeper of Edictal Citations were conjoined ; and by 
Act of Sederunt, 24th December 1838, sec. 7, all citations against persons 
furth of Scotland must be made at the office of the Keeper of Edictal 
Citations.‘ 

The old forms were still used in a process of ranking and sale, and 
also where there was a citation against all and sundry, or of the leges, 
as such persons were not furth of Scotland. By the Court of Session 
Act 1850,> these forms were altogether abolished, and also edictal citations 
of the minor’s next-of-kin, or of the tutors and curators, at. the market- 
cross of the county or head burgh; and in lieu thereof all such edictal 
citations, charges, publications, citations, and services are to be performed 
by delivery of a copy at the office of the Keeper of Edictal Citations as 
enacted in the mode established by 6 Geo. IV. c. 120 and the above Act 
of Sederunt. It is sufficient to leave at the Register House one copy of 
the writ, no matter how numerous the parties to be charged; but the 
copy must bear on the face of it that it is delivered for all and each of 
these persons.° 

Where the charge proceeds on an extract decree of the Sheriff it may 
not only be served by an officer as above, but by his posting in a 
registered letter a certified copy of the charge to the Keeper. The Keeper 


1 Calder v. Wood, 1798, M. 2250. 4 Stephenson v. Dunlop, 1840, 2 D. 
2 Brown vy. M‘Oallum, 1845, 7 D. 13866. 
423. 5 138 & 14 Vict. c. 36, sec. 22 


3 Ballinten v. Connon, 1852, 15 D. 35. 6 A.S. 11 July 1828, sec. 22. 
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must acknowledge receipt and record the charge in a register applicable 
to Sheriff Court warrants.! If the debtor has a known residence or place 
of business in England or Ireland, a copy of the decree and charge, on 
fourteen days’ induciw, must be posted in a registered letter to the party 
at such address by the officer, whose execution must bear that he has 
done so. This is not required in a charge on an extract decree of the 
Court of Session.® 

The execution will state that the debtor was charged edictally by a 
copy being left, &c., but it is not necessary to state that the debtor was 
abroad.* 

When is Party furth of Scotland.— Where a person not having a 
dwelling-house in Scotland occupied by his family or servants shall 
have left his usual place of residence, and been therefrom absent during 
the space of forty days without having left notice where he is to be found 
in Scotland, he shall be held to be absent from Scotland, and cited 
edictally.” ° 
for a party who had just returned to Scotland after an absence of some 
years was held not to be properly cited edictally.° Where the agent of 
the defender, who was a domiciled Englishman, had concealed the 
defender’s presence in Scotland and allowed the pursuer to proceed in 
error for about five months, arrestments executed edictally were held 
good.’ In a later case the cifation was held bad, where a defender 
actually in Scotland was cited edictally, his father and brother who were co- 
defenders having refused to inform the pursuer where he was to be found.® 
In cases of doubt intimation should be made to the defender’s agent.® 

The warrant annexed to the extract decrees of Court, or of registration, 
contains the authority to charge edictally ; but if the charge is on letters 
of horning, or letters of horning and poinding, a special warrant must be 
asked and obtained in the Bill Chamber.!° 

Mode of Service in Special Cases— Trustees, Executors, &c.—The mode of 
service in the case of trustees and executors and similar cases has been 
already dealt with under arrestment.!! 


This rule, however, has been interpreted contra proferentem, 


1 Sheriff Courts Act, 1876, sec. 9. 

2 Thid. 

3 A.S. 18th Dec. 1868, applies only to 
citations on summonses. 

4 Davidson v. Mackenzie, 1856, 19 D. 
226. 

> 6 Geo. IV. c. 120, sec. 53; A.S. 14th 
Dec. 1805, sec. 1; Brown v. Blaikie, 
1849, 11 D. 474; Cribbes v. Ross, 1851, 
13 D. 1369. 

6 Little v. Tundergarth’s Crs. 1783, 


M. 3700; L. Cardross, 1680, 2 Br. Sup. 
261. 

7 Sandbach & Co. v. Caldwell, 1825, 4 
S. 171 (N.E. 173) (@ very special case). 
See Robertson v. M‘Oulloch, infra. 

8 Robertson v. M‘Culloch, 1836, 14 S. 
950. 

° D. of Athole v. Robertson, 1872, 10 
M. 298. 

10 Monteith v. Murray, 1677, M. 3685. 

11 See p. 31, supra. 
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Partnerships.—If the company has a social name, execution will be 
made by leaving the schedule of charge at the company’s place of business; 
it need not be delivered to a partner; if delivered to one of the clerks or 
servants there it is sufficient. Where diligence is to be done against each 
of the partners individually, or any of them, they must be charged per- 
sonally or at their respective dwelling-places. A charge given (personally 
or at his dwelling-place) to one partner will not of course sustain diligence 
against another, nor will a charge against the company, served personally 
or at the dwelling-place of one partner, authorise diligence against the 
company or any of the other partners.! If the company has merely a 
descriptive name, the charge will be executed against the company at its 
place of business, and against the partners named in the extract decree, per- 
sonally or at their respective dwelling-places. The place of business may 
be a branch establishment, where the action had reference to the business 
carried on at the branch.” In the case of an English company with a 
branch office in Scotland, it was found sufficient to cite the company at its 
Scotch place of business, along with two of the partners—these being all 
who were resident in Scotland.’ 

Corporations.—It was for long held that a corporation must be charged 
either by delivering the schedule, at a meeting for the management of the 
affairs of the corporation, to the president or chairman for behoof of the 
corporation, or by serving a copy on all the members personally or at 
their dwelling-places.* It is now however settled that service may be 
made by delivery of the copy to a servant of the incorporation at its place 
of business.° The party selected should be a principal official—treasurer, 
secretary, or clerk.° Burghs,’ School Boards,’ County Couneils,? Parish 
Councils,!? Universities, etc., are corporations and are cited in this manner. 
The execution will state how the charge was served, eg. “This I did by 
delivering a just copy of Charge to the effect foresaid for the said Lord 
Provost, Magistrates and Town Council of the City of Edinburgh to 
the Right Honourable A. B. Lord Provost of the said City, presiding 
member, for himself and the remanent members of Council, personally 
within the Council Chambers, Royal Exchange, Edinburgh, when they 


1 Wordie v. M‘Donald, 1831, 10 8. 4 Dalrymple v. Bertram, 1762, M. 752. 
142; Campbell on Citation, p. 34. See p. 32, supra. 
2 PR 5 Campbell vy. MacAlister, 1898, 5 
Bishop v. Mersey & Clyde Nav. gim No, 417; 35 SLR. 508. 
Steam Oo. 1830, 8 S. 558; Aberdeen 6 Sy 39 
. Supra, p. 32. 
Railway Oo. v. Ferrier, 1854, 16 D. 7 Jur. Styles, iii. 5. 
ne 8 35 & 36 Vict. c 62, sec. 22. 
3 Bishop v. Mersey & Clyde Nav. Steam 9 52 & 53 Vict. c. 50, sec. 72. 
Co. supra. 10 57 & 58 Vict. c. 58, sec. 32. 
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were met in council for managing or transacting the affairs of the said 
city.” 

By a variety of statutes or by the terms of the charter or other title of 
incorporation special provision is made for a simpler mode of executing 
writs in the case of certain corporations, companies, societies, and public 
bodies, by authorising service on an individual officer. Some of these cases 
have been already considered when dealing with arrestment—joint-stock 
companies, companies under the Companies Clauses Act 1845, railway 
companies under the Railway Clauses Act 1845.1 Scotch banking com- 
panies have also been already dealt with.” 

Promoters of Companies under the Lands Clauses Act are charged by the 
schedule being left at or sent by post to their principal office or one of their 
principal offices, if more than one, or by personal service on or transmission 
through the post to the secretary or, if no secretary, to the solicitor. 

Industrial and Provident Societies. —It was provided that service 
should be made on the secretary, or a copy left for him at the head office, 
or, if the secretary was not found or known, the service might be on 
any agent or officer of the society or a copy might be left at the usual 
place of abode of such agent or officer. The statute enacting this has 
been repealed,’ and while such societies have been made bodies corporate,° 
no provision has been made for their citation. They will therefore be 
cited as incorporations at common law. 

Building Associations registered under the Act of 18747 are bodies 
corporate, but no provision is made for the service of writs on them. The 
mode of execution will therefore be as at common law in the case of an 
incorporation. Those registered under the Act of 1855° are not thereby 
made bodies corporate, though they may sue in the name of the associa- 
tion set forth in the contract ; but as no provision is made for citation 
or execution, service will be as at common law, we. at the place of 
business.’ 

Friendly Societies.—The writ will be served personally on the officer 
or other person sued on behalf of the society, or will be left at its 
registered office or at any of its places of business within the jurisdiction 
of the Court in which the proceeding was brought; or, if such office or 
place of business is closed the writ will be affixed to the outer door of 


See p. 33, supra. Act, 1893, sec. 21; 39 & 40 Vict. c 45, 
See p. 33, supra. sec. 11 (repealed). 


1 
2 
38 & 9 Vict. c. 19, sec, 128. 7 : 

3 re 9. 
417 & 18 Vict. c. 25, sec. 7. SNC eee 
5 
6 


25 & 26 Vict. c. 87, sec. 1. ° 18 & 19 Vict. c. 88. 
Industrial and Provident Societies ® Campbell on Citation, p. 39. 
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the same ; but, where not served personally or left at the registered office, 
a copy must be transmitted to the committee of management at the 
registered office of the society, by registered letter posted at least six 
days before any further step is taken on the writ. 

Commissioners of Police——Under the Burgh Police Act, 1892, the 
Commissioners are a body corporate, but it is provided that service 
may be accepted by the clerk.? If the clerk should decline to accept 
service, or if the action is one in which this cannot be done, the ordinary 
mode of service on a corporation by delivering a copy to the chairman at 
a meeting of the corporation or to an official would require to be adopted. 

Distruct Fishery Boards.—Service will be made on the clerk. The 
Tweed Fisheries Commissioners are excepted from this proviso and 
under their own Act service may be on the clerk or any three of the 
Commissioners, according as the action was directed against one or the 
other.° 

Volunteer Corps.—Service will be made on the commanding officer 
personally or at his dwelling-place.® 

feligious Bodies.—In the case of the General Assembly of the 
Established Church, service on the Moderator at a meeting of the 
Assembly would seem to be sufficient, although it should also be made 
on the first and second clerks.” If the service is not effected at a 
meeting, it would seem sufficient to serve the schedule on the Moderator 
and the two clerks as representing the Assembly either personally or at 
their dwelling-place. In the case of the Assembly ® or Synod ® of dissent- 
ing Churches, service on the Moderator at a meeting would probably be 
held sufficient ; if not at a meeting then the service will be on all or at 
all events on a majority of the members personally or at their dwelling- 


1 59 & 60 Vict. c. 25, sec. 94, repealing 8 M‘Millan v. Free Church Assembly, 
? y) a to) “ 


88 & 39 Vict. c. 60, sec. 21. 

2 Sec. 56. 

3 Sec. 338 which provides that any 
notice to or demand on the Commissioners 
under the Act may be served on the 
Commissioners by being delivered to the 
clerk or posted in registered letter 
addressed to the clerk of the burgh 
according to its corporate name would 
seem not to apply to actions. 

495 & 26 Vict. c. 97, sec. 22. 

520 & 21 Vict. c 148, L. & P. 
sec. 35. 

6 96 & 27 Vict. c. 65, sec, 25. 

7 Orwickshank v. Gordon, 1843, 5 D. 
909. 


1862, 24 D. 1282; M‘Millan v. Free 
Church of Scotland, 1864, 2 M. 1444— 
doubtful decisions; General Assembly of 
General Baptist Churches v. Taylor, 1841, 
3D. 1030 ; Duke of Portland, 1852, 15 D. 
62 ; Somerville v. Rowbotham, 1862, 24 D. 
1187; Renton Football Club vy. M‘Dowall, 
1891, 18 R. 670; Aberdeen Station 
Committee v. N. B. Ry. Co. 1890, 17 BR. 
975. 

9 Skerret v. Oliver, 1896, 23 R. 468 
(L.0.); Aztken v. Harper, 1865, 4 M. 36. 
The mistake here was that the parties 
were not called as representing the 


Synod. 
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places. In the case of a Presbytery or Kirk - Session service on the 
Moderator at a meeting would appear sufficient, but it is usual to serve 
the writ on the individual members also. If service is not made at a 
meeting it must be on the individual members. 

Merchant Shipping Act.—Service of documents under the Merchant 
Shipping Act may in every case be made personally on the person to be 
served, or at his last place of abode; or if the document is to be served on 
the master of, or a person belonging to a ship, by leaving it for him 
on board with the person being or appearing to be in command or 
charge.” 

The Crown.—Service on the Crown will be made on the Lord Advocate 
either personally or at his dwelling-place. A copy is frequently served 
on the department particularly concerned. 

Where an association or club has named office-bearers against whom 
an action may be competently raised, and decree has been obtained against 
these parties as representing the society, the charge will be served on 
the office- bearers at a meeting of the association, or on each of them 
It would seem sufficient to serve 
one copy on the chairman at a meeting, as in the case of trustees, but the 


personally or at his dwelling-place. 
safest course is to serve it on all. 


5. SUBSCRIPTION OF MESSENGER AND WITNESS.—By an early statute, 
the messenger required to authenticate the execution by impressing it 
with a signet bearing the first letters of his name or other distinctive 
mark.? His or the witnesses’ subscriptions were not necessary. In prac- 
tice any stamp was sufficient. Later, the subscriptions of the witnesses 
were required “in executions of messengers of inhibitions, of interdictions, 
hornings, or arrestments,” and also their designations in the body of the 
writ.’ By a later statute, the subscriptions of the messenger and 
witnesses were required to all citations and executions, and stamping 
was dispensed with.® These subscriptions are absolutely necessary. It 
is generally stated that they are “ witnesses to the premises,” but this is 


not necessary if they have added the word witness to their names.’ 


1 Clark v. Stirling, 1839, 1 D. 955. such cannot be found by affixing a copy 


Intimation of a note of interdict to 
Moderator not at meeting of Presbytery 
sufficient ; Kark-Session of North Berwick 
vy. Sime, 1839, 2 D. 23; Duncan’s Parochial 
Law, pp. 605-6. 

257 & 58 Vict. c« 60, sec. 696. 
Provision is made for service on the 
master, managing owner, or agent, where 


to the mast. 


3 1540, c. 74; Stair, 3. 3. 10. 
41681 ¢e.5: 


r, 


° 1686, ¢. 4; Persl. Dilig. Act 1838, 
Sch. No, 2. 


6 Stair, supra. 
7 Paterson v. Thomson, 1784, M. 3807. 
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The Personal Diligence Act provides that one witness shall now be 
sufficient, except in the execution of a poinding.! The Act, while requiring 
his subscription, does not expressly require his designation ;2 but it seems 
clear that, with the exception of substituting one witness for two, all the 
other solemnities required by the old Acts still remain and non-compliance 
with them will render the diligence null. Where one of the witnesses 
signed by initials it was fatal;® and there are many cases where the want 
of the witnesses’ signatures rendered the proceedings null. The witness 
must, of course, be present when the service is made,° but he does not 
require to see the messenger sign the execution. 

The officer should subscribe each page and also the marginal additions, 
and as the witness is witness to the facts he should do the same.’ If, 
however, the execution, although on more than one page, is contained in 
one sheet, the subscription of the officer and witness at the end will be 
sufficient.2 Where it extends for more than one sheet, the officer and 
witness should sign at least at the end of each sheet, and the catch-words 
at the end of each page should be put in to prevent interpolation.” If the 
execution is on separate pieces of paper they should be joined together, 
and the officer and witness should sign the joining. Where it was 
objected that the execution of charge, the certificate of registration, the 
minute craving warrant to imprison, and the jiat following thereon, 
although begun on the extract decree were continued on a sheet stitched 
thereto, the objection was repelled.’° The number of pages need not be 
inserted, and it was never the practice to insert the name and designation 
of the writer, where he was not the messenger.” 

Blank executions are null. Execution may be extended ex intervallo.—At 
one time it was a common practice for the officer to return a blank 
execution signed by himself and the witnesses, and the creditor or more 

8 Peter v. Ross, 1795, M. 16957; see 
Williamson v. Williamson, 1742, M. 
16955; Duke of Hamilton v. Douglas, 
1762, M. 16956; Smith v. Bank of Scot- 
land, 4 July 1816, F.C.; Menzies’ Conv. 
p. 99; Shand’s Prac. supra. 

® Sec. 39 of The Conveyancing Act, 


1874, by which a deed signed by the 
granter before two witnesses can be set up 


PTI S 2 Victc, 114 isecr 32 9 & 10 
Vict. ¢. 67. 

2 Sch. No. 2. 

3° Meek v. Dunlop, 1707, M. 16806. 

4 Moir & Morrison y. Don, 1711, M. 
16893; Baillie v. Doig, 1790, M. 11286 ; 
Orrock v. Peter, 1769, 5 Br. Sup. 435; 
Henderson v. Thomson, 1828, 7 8. 51. 


5 1681, «. 5; Campbells v. Macneil, 
1799, M. 11120; Wright, 19 July 1788, 
(A. 8., Ed. 1790). 

6 Erskine, 3. 2.17; L. Gray v. Hope, 
1710, M. 16892. 

7 A, S. 28 June 1704 ; Shand’s Prac. 
256. 


although informally executed could not 
apply here, as “certificates of execution ” 
are not included in the word “deed ” and 
they are not signed before two witnesses. 
10 Henderson v. Rollo, 1871, 10 M. 104 
(the catch-words were inserted). 
1 Campbell on Citation, p. 61. 
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commonly his agent filled up the narrative of the service. This dangerous 
and pernicious irregularity owing to the practice being all but universal 
was found not to render the execution null! It was, however, declared 
by Act of Sederunt? that all executions of summonses or letters and 
diligence, signed blank by the executor or witnesses, should be null, the 
executor deprived of his office,and he and the witnesses held infamous.’ The 
question was once raised, but was not decided, whether this Act applies to 
executions in the Sheriff Court, or only to those returned by messengers- 
at-arms.t But there seems nothing in the Act which would limit its 
effect to the latter, and there can be little doubt that any such execution 
would now be held null. 

The requisites above noticed apply only when the officer has executed 
his warrant, and not when he has been unable to do so. So an objection 
to a warrant to open doors and lockfast places, that it was granted by the 
Sheriff on a note by the officer, which was not signed by witnesses, that 
he was unable to execute a poinding by reason of lockfast places, was 
repelled. The return was not considered an execution. “An execution 
must mean something done in executing a writ, and unless this writ be 
executed there is no execution. Now, this is an excuse for not having 
executed the writ, the writ still remains in full force.” ° 

The excution may be extended ex intervallo of the service of the writ.® 
In one case the execution of a charge on letters of horning was written 
seven years after the service, and the judges recognised that the execution 
might be written out “at a distant period by an officer possessed of the 


proper materials,” ’ 


AMENDMENT OF EXECUTION.—It is competent to lodge a new and correct 
execution in place of one which is erroneous or defective. At one time 
this could only be done, if the additional matter in the new execution was 
not inconsistent with the one formerly returned ;° but for a long time the 
Court have been in the habit of admitting executions inconsistent with 


1 Abernethy v. Ogilvie, 1700, M. 3784 ; 
Sinclair v. Sinclair, 1704, M. 3785. 

2 A. S. 28 June 1704. 

3 Wilson & Philips, 12 July 1740 
(A. S., Ed. 1790); Wright, 19 July 1788 
(A. S., Ed. 1790). 

4 Falconer v. Smith, 1777, 5 Br. Sup. 
435. 

5 Scott v. Letham, 1844, 6 D. 1221; 
5 Bell’s Ap. 126 (per Lord Campbell). 

6 Jack v. Pearson, 1824, 2 S. 691 
(N.E. 581); 1 W. & S. 577. 


7 Jack v. Pearson, supra. 

8 May v. Malcolm, 1825, 4 S. 76 (N.E. 
79); Oullen’s Trs. v. Watson, 1825, 4 S. 
133 (N.E. 135); Cameron v. M‘Ewen, 
1830, 8S.440; Henderson v. Richardson, 
1848, 10 D. 1035; Hamilton v. Monkland 
Iron and Steel Co. 1863, 1 M. 672. 

9 Kilk. p. 170 (it was not permitted to 
add two additional witnesses to the execu- 
tion); Stair, 4.38.17; A.v. B. 1748, M. 
8345 ; Hog v. M‘Lellan, 1797, M. 8346. 
See Brechin Election, 1741, 5 Br. Sup. 704, 
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those previously returned.’ Such new execution is admissible although 
the defective one has been produced in process; and apparently at any 
stage of the case, if judgment has not been pronounced finding the first 
execution insufficient.” This applies to the execution of summonses, and 
also to the execution of charges or diligence where there is no competition 
of creditors. But the decisions leave it doubtful whether amendment of 
the execution would be competent where there was a competition. In 
one case two of the judges expressed an opinion that amendment was 
competent even in a competition,’ while in an earlier case a different view 


was taken.4 


OBJECTIONS TO THE EXECUTION.—Objections to executions of sum- 
monses or petitions being preliminary defences had to be pleaded in initio 
itis and were disposed of before the parties joined issue on the merits.’ 
Now, where the defender appears he cannot state any objection to the 
regularity of the service of the summons, or other pleading, or writ, 
whereby he is convened.® If, however, he has not appeared, and decree 
in absence has been taken, he may suspend or reduce it on the ground of 
the citation being invalid. The execution of diligence is in an entirely 
different position, and the debtor may, at any stage of the litigation, 
object to the regularity of the execution.’ Thus, in an action of multiple- 
poinding, where the arrestee, after having pleaded that he did not owe 
the fund arrested, raised an objection to the execution of the arrestment, 
the Court allowed the objection, on the ground that the due service of 
the arrestment was essential to the creation of the nevus.6 But where the 
objection, that there was no evidence of the execution, was not taken till 


1 May v. Malcolm; Cullen’s Trs. v. 
Watson; Henderson v. Richardson; supra. 


2 Henderson v. Richardson, supra, L.J.C. 
1038 (overruling or explaining remarks 
of Lord Gilles in Creightons v. Deans, 
1832, 11 S. 30, and Stewart v. M‘Ra, 
1831, 9 S. 261); Allan v. Miller, 1848, 10 
D. 1060; Hamilton v. Monkland Iron Co. 
1863,1 M. 672; Beg v. Rig, 1744,M.8345. 
Formerly an amended execution was not 
received if the first had been produced in 
process ; Butter, 1769, noted in Shand’s 
Prac. 259; Haddington Election, 1741, 
Elchies, “ Burgh Royal,” No. 14. 


° May v. Malcolm, supra. See also 
Henderson, supra ; Cullen’s Trs. v. Watson, 
supra ; Shand’s Prac. p. 260. 


4 Hog v. M‘Lellan, 1797, M. 8346. 


As to the effect of amendment of the 
record on diligence, see p. 21, supra. 

5 Hamilton v. Monkland Iron Co. 
supra; Wick Election, 1773, 5 Br. Sup. 
457; Limond v. Reid, 1821, 1 S. 232 
(N.E. 220) ; Rankine v. Corson, 1825, 4 8. 
127 (N.E. 128); Hamilton & Clunis v. 
Murray & Co. 1830, 9 8. 143; Atherton 
yv. Moffat, 1843, 1 Broun 524. Contra 
M‘Lauchlans v. M‘Dougal, 1744, M. 6783. 

6 Court of Session Act, 1868, sec. 21 ; 
Sheriff Courts Act, 1876, sec. 12 (2). 

7 Stewart v. Brown, infra. 

8 Stewart v. Brown, 1824, 3 S. 56 
(N.E. 36), overruled by Holmes v. Read, 
1829, 7 S. 535, on a different ground. 
Ch Zinzian v. Kinloch, 1667, M. 2721, 
where at advising an offer to improve 
the poinding was refused. 
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many years after the action had fallen asleep, the Court presumed omne 
rite et solenniter actum." 

A party may be barred by personal exception from objecting to the 
execution of a summons, e.g. where he has agreed to hold the summons as 
executed,” or where he has in writing acknowledged receipt of the service 
copy.” 

Defects in diligence are strictly regarded. In several old cases errors 


But the same rule would not apply in the execution of diligence. 


in executions were excused on the ground of communis error ;* but 
usually with a reservation that the decision would not be regarded as a 
precedent.> Sometimes proof was allowed that the service had been in 
point of fact correct.? These cases would not now be followed ; any sub- 


stantial defect is fatal to the diligence. 


EXECUTION BEARS Fatru TILL Iv 1s IMPROVEN.—(1) Where Objection is 
taken in the Supreme Courts. Cases in which Reduction is or 1s not necessary. 
—As the law demands as the only competent proof of service a formal 
execution by the messenger or officer, the execution, if ex facie regular, is 
probative of the facts therein set forth, and cannot be overruled or 
redargued otherwise than by proof of falsehood.’ But, it is only probative 
as regards the intrinsic facts therein—“ the solemnities of the execution.” 
“Jt is not proof of any extrinsic facts therein asserted, which have no 
relation to the solemnities of the instrument or execution, nor do such 
instruments afford so much as presumptive evidence of the warrant on 
which they proceed; non enim creditur referenti, nisi constet de relato.” § 

The solemnities of execution are the fact and manner of service, and 
that the debtor was duly charged to pay within the requisite period (or 
cited on the induciw mentioned in the will, etc.). 


1 Walker v. E. of Eglintoun’s Tutors, 12267; 


The statement in the 
Orrock v. Peter, 1769, 5 Br. 


1827, 5 S. 240 (N.E. 224). Cf. Cameron 
v. M‘Ewen, 1830, 8 8S. 442, note; 
Henderson v. Richardson, 1848, 10 D. 
1035 (L. J.-Clerk). 

2 Wilson v. Pattie, 1826, 4 S. 623 
(N.E. 631); Shand’s Prac. p. 262. 

3 Fraser & Barnetson v. Reid, 1826, 4 
S. 773 (N.E. 781). Cf. M‘Millan v. 
Campbell, 1832, 10 S. 220 (verbal ad- 
mission not sufficient) ; Young v. Living- 
ston, 1860, 22 D. 983. 

* Gordon v. Forbes, 1681, M. 
Yeaman vy. Trotter, 1698, M. 
Abernethy v. Ogilvie, 1700, M. 3784; 
Sinclair v. Sinclair, 1704, M. 3785; 
Lundie v. Trotter, 1681, M. 12268, over- 
ruling Stevenson vy. Innes, 1676, M. 


3768 ; 
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Sup. 435; Beattce v. Park, 1830, 8 S. 
784; cf. with Crawford v. Wood, 1624, 
M. 3108. 

5 Gordon v. Forbes; Abernethy v. 
Ogilvie; Sinelair v. Sinclair; supra ; 
AS. 28 June 1704; Falconers v. Smith, 
1777, 5 Br. Sup. 485; Moir v. Don, 
1711, M. 16893. 

6 Drysdale v. L. Sornbeg, 1624, M. 
3765; Somerville, 1626, M. 3766; 
Lundie vy. Trotter, supra; see Duke of 
Monmouth v. Scott, 1667, M. 12266. 

7 Stair, 4. 42. 12; Ersk: 4. 2. 5; 
Dickson on Evid. sec. 1262; Stewart v. 
Macdonald, 1860, 22 D. 1514. 

8 Ersk. supra; Leslie v. L. Ashburton, 
1827, 6 8. 165. 
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execution that a copy of the writ has been delivered is an intrinsic 
solemnity.’ If these are regularly set out in the execution, they are con- 
sidered to be duly proved and cannot be challenged by exception, nor 
redargued by such evidence as production of the service copy disconform 
to the execution, or proof that it was served otherwise than as stated 
therein. Such objections can only be competently raised in a regular 
action of reduction of the execution. Thus, the objection that the service 
copy of a citation differed in the date of service from the execution ;? that 
the service copy of a charge on a decree omitted or misstated the day of 
service,’ or the names and designations of the witnesses,‘ or gave the 
wrong date of the bill for payment of which the charge was given,? or 
incorrectly stated the days of charge ;° or the objection that no charge 
was given at all,’ that the diligence was executed on a Sunday,$ or that 
the subscriber was not a messenger,’ or that the schedule of arrestment 
wrongly designed the common debtor’”—cannot be pleaded without a 
reduction of the execution." In a reduction founded on the second last 
objection, it is a sufficient defence that the execution was made by one 
habit and repute a messenger,” though he may have been deprived of his 
office and the deprivation published in terms of the Act 1587, c. 46;' but 


after intimation of his deprivation in the public newspapers execu- 


tions by him are null.’ 


1 Stewart v. Macdonald, supra. The 
execution of a summons bore that it had 
been executed against the defender per- 
sonally but did not state that a copy had 
been delivered. A majority of the whole 
Court held that the provisions of the 
20th sec. of 13 & 14 Vict. ¢. 36, as to the 
execution of summonses, and the direction 
contained in the relative schedule “state 
whether personally or otherwise,” made 
no change in the formalities necessary, 
and that therefore the execution was bad. 

2 Gibson v. Clark, 1895, 23 R. 294. 

3 Ramsay v. Pettigrew, 1828, 7 S. 
193; Dun v. Craig, 1824, 2 S. 797 
(N.E. 658), 11 March 1824, F.C. 

4 Calder v. Calder, 1825, 4S. 336 (N.E. 
331); Allison v. Miller, 1829, 7 8. 355. 
These cases seem to show that the doubt 
expressed in Campbell on Citation, p. 63, 
is not well founded. It will be kept in 
mind that by Holmes v. Reid, 1829, 7S. 
535, this defect does not infer nullity. 

5 Morison v. Forbes, 1825, 4 8S. 668 
(N.E. 675). 

6 MacQueen v. Clyne’s Trs. 1834, 12S. 


In one case the necessity for a reduction was 


610, contra Dunlop vy. Nicolson, 1827, 5 
S. 915 (N.E. 850) (a special case); Fraser 
v. Fraser, 1825, 3 8. 590 (N.E. 405) ; 
Clarkson v. Ball, 1831, 10 S. 17—ques- 
tion raised but not decided whether if 
service copy not only inconsistent with 
the execution (different dates) but incon- 
sistent with itself (dated prior to warrant) 
reduction would be necessary ; see as to this 
Clark v. Hamilton & Lee, 1875, 3 R. 166. 

7 Morison v. Forbes, supra. 

8 Dun v. Craig, supra. 

9 Ersk. 4. 2.6; Stair, 4. 42.12; Mac- 
kenzie v. Smith, 1829, 2 D. & And.132; L. 
Johnston v. E. Queensberry, 1634, M. 2718. 

10 Fraser v. M‘George, 1810, Hume 30. 

ll See also Tart v. Johnston, 1891, 18 
R. 606; M‘Donald v. M‘Leod, 1726, M. 
8765; AS. 10 July 1839, sec. 91. 

12 Stair, 4. 42. 12; Ersk. 4.2.6; L. 
Johnston v. E. of Queensberry, supra ; 
Shand’s Prac. 259. 

13 Stuart v. Hay, 1676, M. 3092 ; Ler- 
mont v. Lermont’s Heirs, 1699, M. 3096. 

14 Hunter v. Montgomery, 1732, M. 
3097; Ersk. 1. 4.33; Reg. 1772, sec. 10. 
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carried very far. A notarial protest of a promissory note, in which the 
acceptor was not designed, bore that the bill was protested at the residence 
of the acceptor at A. It was objected that the note was not duly pro- 
tested as the acceptor did not reside at A. The Court held that a reduc- 
tion was necessary. It was argued that there was a distinction between 
personal service and service at the dwelling-place, as in the former the 
notary or messenger spoke to a fact which he knew, while in the latter 
he did not know it was the dwelling-place.’ 

On the other hand, a patent objection to the execution may be 
pleaded by way of exception;? and this seems to apply where it is 
apparent from the execution that the messenger had an interest which 
disqualified him from acting, as where the messenger who executed the 
charge was drawer of the bill for payment of which the charge was given.° 
If the objection is that the execution is not conform to its warrant a 
reduction seems to be unnecessary.‘ 

Where the citation or diligence proceeds on a Small Debt action, 
the Supreme Court has sustained objections to the service although 
the execution was ex facie regular, without requiring reduction of the 
execution.” 

If the question does not arise with the debtor, but in a competition 
between different creditors using diligence, it would seem that objections, 
which otherwise would have required a reduction, may be pleaded by 
way of exception, eg. objections founded on the disconformity of the 
service copy with the execution.® 

When fraud or falsehood of the messenger or witnesses is alleged, 
reduction-improbation is necessary; but it is not essential that the 
officer be made a party to the action.’ If the alleged defect is a mere 
blunder in the execution innocently made and does not infer fraud or 
falsehood, an action of simple reduction is sufficient.® 


1 Telfer v. Barrow, 1844, 7 D. 170; 
E. of Winton, 1621, M. 2713; E. of 
Galloway v. Gordon, 1629, M. 2714. 

2 Kirkonnel v.. Barnbarroch, 1628, M. 
3682; Lamb v. Blackburn, 1628, M. 
3683 ; Stewart v. Macdonald, 1860, 22 
D. 1514. See M‘Kinney v. Van Heck, 
1864, 2 M. 889. 

3 Dalgleish v. Scott, 1822, 1 S. 506 
(N.E. 469). 

4 Kirkonnel v. Barnbarroch ; Lamb v. 
Blackburn ; Stewart v. Macdonald ; supra. 

5 Wallace v. Hume, 1835, 13 8. 1034; 
M‘Laren v. Finlay, 1835, 14 S. 148; 
Loche & Co. v. Brown, 1863, 4 Irv. 363. 


6 Shand’s Prac. 1. 258; Campbell on 
Citation, p. 63; Dickson on Evid. sec. 
1280; Law vy. Balgony, 1626, M. 2750; 
Mitchelson v. Ker, 1628, M. 2751; 
Stewart v. Brown, 1824, 3S. 56 (N.E. 36) ; 
Holmes v. Reid, 1829, 7S. 535. In these 
two latter cases reduction would not in 
any case seem necessary. 


7 MVitie v. Barbour, 1838, 16 S. 
1184; Balfour v. Robertson, 1839, 1 D. 
458; Shand’s Prac. 1. 258; Dickson on 
Evid. sec. 1281. 


8 M‘Lellan v. Graham, 30 June 1841, 
F.C.; Dickson, supra. 
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(2) Where the Objection is taken in the Inferior Courts.—In the inferior 
Courts actions of reduction are incompetent, and objections to executions 
of a patent character, 7. ex facie and requiring no extrinsic proof, might 
always be pleaded by way of exception. Where the objections were 
latent a reduction in the Court of Session was necessary.2 If the 
objection, though latent, was that the execution was fabricated, it was 
always competent to plead it incidenter in the Sheriff Court. The pro- 
cedure was by articles improbatory and approbatory, on which a record 
was made up as in actions of reduction-improbation.2 The Sheriff Court 
Act, 1877, now provides that “when in any action competent in the 
Sheriff Court a deed or writing is founded on by either party, all objec- 
tions thereto may be stated and maintained by way of exception, without 
the necessity of bringing a reduction thereof.”* A messenger’s execution 
would seem to fall under the category of deed or writing.® 

What is competent Proof of the Objection—The messenger and the 
subscribing witnesses may competently be adduced as witnesses to prove 
that the execution under their hands is false. 
to suspicion will be scrupulously considered.® But no witness is bound 
to answer any question which would render him liable to criminal pro- 
secution,—quod nemo tenetur jurare in suam turpitudinem.’ So an instru- 
mentary witness may decline to answer whether he attested the deed 
without seeing the granter 


Their evidence being open 


subscribe or hearing him acknowledge his 
subscription, because doing so infers a criminal charge as accessory to 
forgery.. <A sheriff officer who falsely adhibits the name of another 
person to an execution is guilty of forgery ; but if he gets a person to 
sign as a witness a blank sheet of paper and writes above an execution, he 
may be indicted for a crimen falsi but not for forgery.? The challenger is 
not bound to examine the messenger and witnesses prior to leading other 
evidence, nor indeed at all.!° His ground of challenge may be that both 


1 Macdonald vy. Sinclair, 1843, 5 D. Barrd’s Tr. v. Murray, 1883, 11 R. 153; 
1253; Dove Wilson’s Prac. 118; M‘Gla- Frank v. Frank, 1793, M. 16822, 16824, 


shan’s Prac. 178; Dickson on Evid. sec. 
1282. 

2 Macdonald  v. 
M‘Glashan’s Prac. 178. 

3 Id.; A. S. 10 July 1839, sec. 
91; M‘Glashan, supra; Dove Wilson, 
supra ; Dickson, supra. See Proc. Iiscal 
of Glasg. v. Cowan, 1677, M. 7486. 

4 40 & 41 Vict. c. 50, sec; 11. 

5 Scott v. Cook, 1886, 24 S.L.R. 34; 
Dove Wilson’s Prac. p. 61, note 2. 

6 Aitchison v. Patrick, 1836, 15 S. 
360; Kay v. Rodger, 1832, 10 8S. 831; 


Sinclair, supra ; 


aff. 5 Pat. 278; Dickson on Evid. secs. 
900 et seg. and cases there; Ersk. 4. 4. 
70; Bellon Testing Deeds, p. 235. Seeas 
to sufficiency of evidence, Brechin Election, 
1741, 5 Br. Sup. 707. 

7 Dickson on Evid. sec. 901, 
Bell’s Prin. sec, 2249. 

8 Frank v. Frank, supra; Cleland v. 
Cleland, 1838, 1 D. 254; Dickson on 
Evid. secs. 901 & 1786. 

9 HLM. Adv. v. Fraser, 1859, 3. Irv. 
467. 

10 Bank. 1. 10. 230; Dickson on Eyid. 
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messenger and witnesses concocted a false return and are in a conspiracy 


against him. 


REGISTRATION OF EXECUTION.—It is competent at any time within 
year and day after the charge has expired, on presentation of the extract 
and execution, to record the execution in the General Register of 
Hornings at Edinburgh, or in the case of a charge on the Sheriff's 
warrant in the Particular Register of Hornings kept by the Sheriff who 
has issued the warrant. The record states the name and designation of 
the person by whom the extract and execution were presented, and also 
the date of presentation. The registration has the same effect as if the 
debtor or obligant had been denounced rebel in virtue of letters of horning 
and the letters with executions of charge and denunciation had been 
recorded; and has also the effect of accumulating debt and interest into 
a capital sum on which interest runs! Accumulation of principal and 
interest into a capital sum bearing interest formerly only took place, 
when the registration was at the head burgh of the debtor’s domicile ; ” 
but as above noticed registration may now be either in the General 
Register at Edinburgh, or if it proceeds on the Sheriff’s warrant in the 
County Register, which (ze. the Particular Register of Hornings) is not 
affected by the Lands Register Act, 1868.3 

Formerly denunciation on letters of horning had also the effect of 
confiscating to the King, or the Lord or Bailie of Regality, the debtor’s 
whole moveable estate, including acquirenda, but under deduction of the 
debt of the creditor at whose instance it took place* This was called 
single escheat. The rents and interests of the debtor’s heritable estate 
also fell to the superior during the lifetime of the debtor if he continued 
unrelaxed for year and day. This was called liferent escheat. Tne Act 
which abolished ward holding in Scotland, put an end to these penalties 
in the case of denunciation for civil debts,° and registration under the 
Personal Diligence Act did not restore the right thereto, In denunciation 


for crimes both penalties may still be exacted. 


sec. 914; Kay v. Rodger, supra ; Fraser 2 Cochran v. Vanse’s Representatives, 
v. Wilson, 1842,4D.1171. Theformer 17438, M. 494. 

practice was different, Stair, 4. 20. 26; 3 31 & 32 Vict. c. 64, sec. 18. 

Ersk. 4. 4. 70; Monteith v. Henderson, STsueiie, Ge dle Dask Sy sy 

1677; 2 Br. Sup. 219. OD Siena aye Oss, Bewe 


1 Pers. Dilig. Act, 1838, secs. 5 & 10. 6 20 Geo. II. ¢ 50, 8. 1. 


CHAPTER XVI 
THE POINDING 


THE CHARGE must have expired.—Under the ancient law fifteen free days 
after sentence were allowed for fulfilment. During these no execution 
against the goods of the debtor could proceed, but no warning to the 
debtor was necessary. This continued after the institution of the College 
of Justice and the introduction of poinding on special writs of execution. 
The increased hardships to which this gave rise led to a statute, which 
provided that the debtor must first be charged to pay, and that no poind- 
ing could proceed until the expiry of the days of charge, under certifica- 
tion that the poinding should be null and the poinders guilty of a 
spuilzie and punishable accordingly.’ The matter is now regulated by the 
Personal Diligence Act, 1838, which, practically re-enacting the former 
law, provides that it shall be lawful after the expiration of the days of 
charge, in virtue of the warrant in the extract, to poind the debtor’s 
moveable effects as if letters of poinding or letters of horning containing 
warrant to poind had been issued, and for that purpose to open shut 
and lockfast places. The creditor is liable in damages for proceeding with 
a poinding where there has been no previous charge or where the charge 
is defective or unexpired.2 There are only two exceptions in civil pro- 
ceedings to the rule that a poinding must be preceded by a charge— 
where decree has been pronounced in a Small Debt * or Debts Recovery 
Action ® when the debtor was personally present. The only legal evidence 
of the expiry of the days of charge is the messenger’s execution.? Where 
an interlocutor sisting execution has been pronounced on a note of sus- 
pension of a charge, a poinding cannot be executed during the sist.’ 
1 1669, c. 4; Stair, 4. 47. 29 ; More’s 2 Sec. 4. 


Notes, 420 ; Mack. 2. 321; Bank. 4. 41. 3 Beattie v. Maclellan, 1844, 6 D. 
i; Ersk, 3; 6,21; Bells Gomi 2: 58% 1088, 8 D. 930. 

Bell’s Pr. sec. 2286 ; Ross’ Lect. 1. 426. 2 1 Vict. .c: 41, see. 13. 

The statute does not apply to removings. 5 30 & 31 Vict. c. 96, sec. 9. 
Stanehill vy. Burd, 1675, M. 10513; 6 Bell’s Com. 2. 58. 


Stair, 4. 47. 35. 7 See p. 312, supra. 
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The days of charge on the several warrants for poinding have been 
already considered.! In calculating the days of charge the full number 
specified in the warrant must be allowed. The day on which the charge 
is given is discounted and no poinding can take place till the day after 
the last of these. In other words the day on which the charge is given, 
the days of charge and the day on which the poinding is executed, must 
make up two days more than the days of charge. If the charge is on the 
first and fifteen days are allowed, the poinding cannot take place before 
the seventeenth. How long after the expiry of the days of charge the 
creditor may delay is not settled, but poindings not executed for three or 
even four years thereafter have been sustained.” 

Poinding cannot proceed on Sundays or after Daylight—The poinding 
cannot take place “on the Lord’s day or on solemn days appointed by 
Church or State for humiliation or thanksgiving.”* It has never been 
decided whether it is competent on a holiday. By statute “poinding 
for maills and annualrents upon holidays is forbidden, and deferred till 
the third day after Whitsunday or Martinmas.’* The term days were 
then considered holidays, but when this ceased the Act fell into desue- 
tude. As the words of the Act plainly shew, the prohibition did not 
extend to ordinary personal poindings. 

The poinding cannot be executed before sunrise or after sunset; but 
it is sufficient if it is begun before sunset and finished with daylight.® If 
not so completed it will be adjourned till next morning. 


WHAT SUBJECTS CAN BE POINDED ?—As a general rule all corporeal 
moveables belonging to the debtor in his possession natural or civil,’ or 
in the hands of the poinder® or of a third party,? may be poinded. To 
At one 
time moveables in the possession of the debtor himself could be attached 


this there are some exceptions which will be afterwards noticed. 


by arrestment, but for at least two centuries poinding has been the sole 


1 See p. 314, supra. 

2 Kerr v. Barbour, 1837, 158. 1041; 
Anderson vy. Shoemakers of Canonguate, 
1750, M. 10532; Elchies’ “ Poinding,” 
No.11; Burton v. Douglas, Feb. 1, 1778, 
M. 10541. 

& Staie4, 47,27) Bank, 4.4273. 4. 
5; Ross’ Lect. 1. 828; Mortimer v. 
Serumzcour, 1622, M. 15001. 

4 1469, « 34. 

5 Stair, supra. 

6 Ersk. 3. 6. 25; Mack. 2. 322; Ross’ 


Lect. 1. 328; Douglas v. Jackson, 1675, 
M. 3739 ; Halkerton v. Keddie, 1628, M. 
3738 ; Gordon v. Hope, 1708, 4 Br. Sup. 
562. 

T Bell’s Com. 2. 59, 60; Bell’s Pr. sec. 
2289 ; Stair, 4. 47. 26; Ersk. 3. 6. 20, 
26. 

8 Lochhead v. Graham, 1883, 11 R. 
201; Tillicoultry v. L. Rollo, 1678, M. 
Oa 7e 

9 Bell’s Com. 2. 60; Bell’s Pr. sec. 
2286, 2289; M‘Donald vy. Hancock, 
1841, 3 D. 1128, 
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diligence by which such moveables can be attached On the other hand 
poinding was formerly competent to attach debts due to the poinder’s 
debtor, but arrestment is now the only competent diligence to attach 
these.” Both poinding and arrestment are competent diligences by which 
to attach the debtor’s corporeal moveables in the hands of a third party, or 
under the Sale of Goods Act 1893 * by the seller to attach the goods sold 
while in his own hands or possession. In practice, however, poinding is 
only used to attach goods which are either actually or constructively in 
the possession of the debtor. 

Special Cases—Corn, &e. (growing or stacked), Subjects in which another 
has a right or interest, Money, &c—Corn which has been cut and stooked 
or stacked may be poinded.* So may growing corn when ripe or 
approaching maturity, if it is so far advanced that an approximate estimate 
of the value of the crop can be made, and the identity of the thing 
poinded with what is afterwards sold is traceable? Thus, poinding of 
growing corn in the month of June® and a fortiori in August’ was com- 
petent, while a poinding in the month of December of corn merely brairded 
was not. Similarly, grass crops ripe for cutting or hay in stacks® may 
be poinded, while a poinding in December of grass sown for a crop the 
ensuing season ’° or of grass which in the ordinary course of cultivation is 
not cut," is inept. A crop which the tenant is bound to consume on the 
land cannot be poinded.” 

Goods in which the debtor has merely a joint interest cannot be 
poinded,® but if the debtor has right to the goods themselves, although 
another person may have a claim against him for a share of their value, 


1 Bell’s Com. 2. 60; Stair, 3. 1. 25. 6 E. of Morton v. Somerville, 1765, M. 
2 Bell’s Com. 2. 59; Bell’s Pr. 2289. 6197; Parkers v. Douglas, Heron & Co. 
3 56 & 57 Vict. c. 71, sec. 40. 1783, M. 2868. See Elchies voce 
4 [. Hatton, 1677, M.10515. When “ Poinding,” Nos. 1, 5, and 7. 

it was necessary to carry the poinded 7 Ballantine v. Watson, 1709, M. 


effects to the market-cross, this in the 10526; see Ferguson v. Dick, 1734, 

case of corn was done symbolically by  Elchies’ “ Poinding,” No. 1; Mowbray v. 

rips or samples from the stacks. These Drwmmond, 1736, Elchies’ “ Poinding,” 

rips were then threshed and measured No. 5; Kirkland v. Millar, 1741, 

and valued on oath, and according to this _Elchies’ “ Poinding,” No. 7; Dun v. John- 

value a sufficient number of stacks might ston, infra. 

be taken possession of. Ersk. 3. 6. 25 ; 8 Elders v. Allan, 1833, 11 8S. 902. 

Bank. 4. 41. 4; L. Hatton, supra; Hay 9 Stewart v. Rose, 1816, Hume, 

vy. Hay, 1679, M. 10517; Erskine v. 229; Dun v. Johnston, 1818, Hume, 

Boswell, 1707, M. 10525. To complete 4651. 

the poinding this procedure must be 10 Elders v. Allan, 1833, 11 8. 902. 

completed without undue delay (Skene v. 11 Ibid. (L. J.-Clerk). 

L. Carloury, 1688, M. 10523). 12 Dun v. Johnston, swpra ; Campbell 
5 Ersk. 3. 6. 22; Bank. 4.41.4; Ross’ on Citation, p. 226. 

Lect. 1. 441, and cases in following notes. 13 See p. 346, enfra. 
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the goods can be poinded.’ Thus, it was incompetent to poind goods 
belonging to two joint tenants of a farm for a debt due by one of them ;” 
but, where articles of furniture which had formed part of the communio 
bonorum, remained after the husband’s death in the widow’s possession, 
opinions were given that the furniture could be poinded for the debt of a 
son residing in the same house.’ So goods which another has a right to 
take over from the owner at valuation may be poinded, as a waygoing 
crop, or dung which the landlord is entitled to take at its value. The 
poinder will be entitled to receive the value of the subject as ascertained 
in the manner agreed on.* Goods in which another has a temporary 
right can be poinded for the owner’s debt, as furniture let to a tenant ; 
but the goods cannot be sold until the tenant’s right to possession has 
terminated.’ £ converso goods cannot be poinded by the creditor of one 
who has merely a temporary right in them, eg. a liferent.® 

Goods within the Sanctuary may be poinded, if the concurrence of 
the Bailie of the Abbey is obtained.’ Goods which have been arrested 
by another creditor may be poinded at any time before the arrester has 
obtained decree of furthcoming, or obtained a warrant of sale in the 
furthcoming.® The question whether bank notes or money in a man’s 
pocket, or the ring on his finger, can be poinded has been raised but not 
decided, although there are opinions in the affirmative.” By the Exchequer 
Act, 1856, it is lawful for the Sheriff to cause poind a Crown debtor’s 
whole moveable effects without exception, including bank notes, money, 
bonds, bills, crop, stocking and implements of husbandry of all kinds.!° 

Goods already subject to a Real Security.—Goods over which another 
creditor has a right of real security, as hypothec, pledge or lien, may be 


poinded, but not to the effect of prejudicing the creditor’s security.!! The 


1 Learmont v. Darlington, 1849, 11 
D. 884. 

2 Fleming v. Twaddle, 1828, 7 S. 92. 

3 Learmont v. Darlington, supra. 

4 Stewart v. Rose, 1816, Hume, 229 ; 
Dun v. Johnston, 1818, Hume, 451; 
M‘Lean’s Tr. v. M‘Lean, 1850, 13 D. 90. 
But as to steelbow—see “ Sequestration 
for rent—Competition with poinder,” 
p. 485, infra. As to trade fixtures see 
p. 69, supra. 

5 Davidson v. Murray, 1784, M. 761; 
Campbell on Citation, p. 226. 

8 Scott v. Price, 1837, 15 8. 916. 

7 Bell’s Com. 2. 59. 

8 See p. 159, supra. 

9 Redhouse v. Bailie of the Abbey, 1741, 


5 Br. Sup. 708; (L. Pr. Forbes and 
L. Elchies in a case where the debtor 
resorted to the Sanctuary with money 
which he refused to deliver up and 
declared he would conceal from his credi- 
tors) See Elchies’ “Abbey,” No. 2; 
Alexander v. M‘Lay, 1826, 4 S. 489 
(N.E. 445); Bell’s Pr. sec. 2289; contra 
L. Monboddo in Stirling, 1752, 5 Br. 
Sup. 800. In a sequestration or cessio 
the Sheriff may grant warrant to take 
possession of money, cheques, bills, &c., 
in the possession of the bankrupt. 
Debtors (Scotland) Act 1880, sec. 12. 

10 19 & 20 Vict. cap. 56, sec. 32. 

aL Stair, Lore, the Bells*Com. .2; 
60. 
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competitions which arise where goods subject to the landlord’s hypothec 
are poinded are dealt with under “Sequestration for Rent”;! and the 
attachment of trade fixtures has been already dealt with under “ Arrest- 
ment.”* The competitions with other rights of real security have been 
already dealt with under “Arrestment.”* In such cases although the poind- 
ing could not have its full effect till the right of security expired, it was 
by the former law allowed to proceed, so as to constitute in the creditor 
a real right over the residue of the goods after satisfying the security ; 
and the possessor was obliged to submit to the inconvenience of allowing 
the articles to be carried to the market-cross to be appraised! As under 
the present law there is no appraisement at the market-cross the poind- 
ing may be executed without interfering with the temporary right of the 
holder of the goods. But the diligence will not vest the creditor with a 
real right or give him a complete preference over other creditors. The 
secured preference and real right of the poinder in the goods poinded 
dates from the sale and not from the execution of the poinding.© The 
poinder’s only course seems to be to settle with the holder of the real 
security so that he may bring the goods to sale. 

Property poinded must belong to Debtor—Sale on hire-purchase system— 
Sale or return.—As the goods poinded must belong, or be held in law in 
competition with creditors to belong, to the debtor, many of the cases as 
to the competency of the poinding are really questions of sale and 
delivery, latent trusts, reputed ownership, &c., ¢.g. whether goods in the 
possession of the debtor, alleged to have been sold by him have been 
constructively delivered so that the property has passed—whether furni- 
ture which originally belonged to the wife, but which has remained for 
years in the husband’s possession, is attachable by his creditors, Such 
questions fall more properly under the law of trusts, sale, or reputed 
ownership.” 

Notice has already been taken of the right of creditors to attach pro- 
perty held on a latent trust,’ and mention has also been made of a class 
of cases in which the question whether the sale was a bona fide out-and- 
out sale frequently arises in competition with a poinding creditor.° 

Another class of cases which the Courts in recent years have had to 


1 Infra, chapter xxiii. p. 483. of sale is completed questions will not 
2 Supra, p. 69. arise so frequently. See p. 146 et seq., 
3 See p. 165, supra. supra. 
4 Davidson v. Murray, 1784, M. 761 ; 7 See p. 67, supra. 

Bell’s Com. 2. 60. 8 Sim v. Grant, 1862, 24 D. 1033; 
5 See p. 364, infra. Edmond v. Mowat, 1868, 7 M. 59; Orr’s 


6 Now that the property of goods sold Tr. v. Tullis, 1870, 8 M. 936 ; see p. 147, 
is presumed to pass when the contract supra. 
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consider raises the question how far goods obtained on the hire-purchase 
system can be attached by creditors of the holder where the agreed-on 
amount has not been fully paid up. The answer depends on whether the 
property in the goods has passed to the holder. This in turn depends on 
the terms of the agreement in each case. It is not easy to reconcile the 
decisions. In Marston v. Kerr’s Tr} a cab was let for twenty-four months 
at a rent of £5 per month, the hirer paying a deposit of £50 and having 
the option to purchase within the first twelve months by making up the 
amount paid on deposit and hire to £130. It was further stipulated that 
if the hirer allowed the hire to run a month in arrear or became bank- 
rupt, it should be in the power of the pursuer to take possession of the 
cab and terminate the agreement. The hirer having become bankrupt 
within the twelve months, it was found that the cab had not passed to his 
trustee, as the contract was merely one of hiring with option to purchase ; 
and there was no place for the doctrine of reputed ownership. 

In Cropper & Co. v. Donaldson? a firm of machine-makers supplied 
a printing machine to a customer under an agreement in which the 
makers were designed “the owners” and the customer “the hirer.” The 
hirer was to take the machine on hire for nine months; on delivery 
granting a bill for £58 as rent for the nine months’ use; on the expiry of 
three months paying one-third of the £58 and granting bill for the two- 
thirds; and at the end of six months paying another third and granting 
bill for the remaining third. At the end of the nine months if the agree- 
ment had been fully complied with the machine was to become the property 
of the hirer without payment for the same. The first instalment was paid 
and a bill granted for the two-thirds, but during its currency a creditor 
of the hirer poinded the machine. The poinding was found good as the 
transaction was truly a sale.® 

In Murdoch & Co. Limited v. Greig,* in consideration of “the owners” 
letting to “the hirer” a harmonium on hire, the hirer agreed to pay the 
owners £1 :10s. on delivery as deposit and £1 every four weeks there- 
after as hire until the full amount of £15: 15s (including the deposit) was 
paid, when the goods were to become the property of the hirer without 
further payment. After paying the deposit and one monthly payment 


1 1879, 6 R. 898, all the “rents” and the time within 
2 1880, 7 R. 1108. which the option to purchase could be 
exercised was within the period for which 
* The distinction drawn by the Lord the hiring was to endure. The import- 
Ordinary between these two cases is that ance of this distinction is not evident. 
in Marston the price to be paid was See Wight v. Forman, infra. 
different from the aggregate amount of * 1889, 16 R. 396. 
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the hirer sold the piano by public sale. The Court found that the con- 
tract was one of sale under the suspensive condition that the property 
should not pass till the full price was paid, and that the seller had there- 
fore no title to the piano to transmit to a purchaser. A fortiori the 
The Court 
did not find it necessary to question the authority of Cropper & Co. v. 


goods could not have been poinded by the seller’s creditors. 


Donaldson, but the soundness of that decision may be doubted; it also 
appears to have been a sale under a suspensive condition.! 

The delivery of goods on a contract of sale or return (being a sale 
under a suspensive condition) does not pass the property so as to render 
the goods attachable by the creditors of the receiver.” 


SUBJECTS WHICH CANNOT BE PoinDED.—(1) Debés or claims for the pay- 
ment of money cannot be poinded ; arrestment is the proper diligence.® 
Thus arrestment, and not poinding, was the appropriate diligence to 
attach the proceeds of furniture sold, in the hands of an auctioneer.t A 
tenant in October sowed wheat; on the 16th January the landlord got 
decree of removal on an irritancy, but the decree was not followed by 
removal; and on the 21st a creditor of the tenant poinded the wheat. 
It was found that the wheat belonged to the landlord, subject to a claim 
by the tenant for the value of the seed and labour, and that poinding was 
not the proper diligence to attach the tenant’s claim.? A tenant was 
bound by his lease to consume on the farm the straw and fodder of the 
lands, except that of the last crop ; to lay the dung yearly on the lands ; 
and to leave all the dung that was not consumed without recompense, 
except the portion made from the straw and fodder of the last crop, which 
was to be paid for at valuation. It was found in a question with a 
poinding creditor that the dung, except that from the last crop, belonged 
to the landlord; but that the dung made from the last crop was poindable 
by the tenant’s creditors. The poinding creditor was therefore entitled 
to its value as determined by valuation.® A fortiori, where the lease 
provided that certain straw need not be consumed on the farm, but that 


1 See also Cowan v. Spence, 1824, 3 
S. 42 (N.E. 28); Wight v. Forman, 1828, 
79.175; Duncanson v. Daniels, 1881, 
8 R. 563; Hogarth v. Broomfield, 1882, 
9 R. 964; Vallentine v. Reid, 1895, 22 
R. 711; Macartney v. Macredie’s Crs. 
1799, M. “Sale,” App. No. 1. 


2 Macdonald v. Westren, 1888, 15 R. 
988; Bell, Rannie & Oo. v. Smith, 1885, 


22 S.L.R. 597; Sale of Goods Act 1893, 
sec. 18 (4). 

3 Bell’s Com. 2. 59, 60; Bell’s Pr. sec. 
2289; Ersk. 3. 6. 20, note. 

4 Mackenzie d&: Co. v. Finlay, 1868, 7 
M. 27. 

5 Dun v. Johnston, 1818, Hume, 451. 

6 Dun v. Johnston, supra; Stewart v. 
Rose, 1816, Hume, 229; M‘Lean’s Tr. 
v. M‘Lean, 1850, 13 D. 90. 
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the tenants “should have liberty to dispose of it in any manner they 
please,” the straw was competently attached by poinding.’ 

(2) Business books, bonds, bills, cheques, writs, evidents, certificates, 
plans and documents of a similar character cannot be poinded.” “The 
general rule is that only things corporeally valuable and capable of being 
sold by the Sheriff’s warrant are poindable.’ 

(3) Ships and boats and goods on board of them cannot be poinded ; 
arrestment is the proper diligence to attach these.* Although this is now 
universally understood in practice,® there seems no reason or principle 
why it should be so. The only authority who says so is Bankton and the 
case he cites cannot be found. Professor Bell” regards the doctrine as 
contrary to principle, and in the only reported case in which thep oinding 
of ships is mentioned, it seems to have been assumed that either poinding 
or arrestment was competent. The opinion may have arisen from the 
impossibility of carrying ships to the market-cross as formerly required ; 
although it should have been sufficient to carry the rudder, just as in the 
case of a plough the coulter was enough.’ Poinding is expressly allowed 
under the Merchant Shipping Act for the attachment of ships and their 
tackle, furniture and apparel, in a special class of cases relative to sea- 
men’s wages.” 

(4) Plough Goods.—By an old statute (1503, c. 98, derived from the 
Roman law) horses,’ oxen,’ implements of husbandry, or other goods 
pertaining to the plough cannot be poinded during the time of tillage, 
if other moveables can be got.’ At first the statute protected “plough 
goods” if the debtor had lands which could be adjudged ; but this part of 
the Act has been long in disuse, and poinding may take place if there 
are no other moveables, although there should be heritage.* It is the duty 
of the officer to make search for other moveables, and not of the debtor to 


1 Dun vy. Johnston, supra. 

2 Trowsdales Trs. v. Forcett Ry. Co. 
1870, 9 M. 88; Bell’s Pr. sec. 2289. 

3 Bell’s Pr. supra. 

4 Bank. 4. 41. 9. 

> Bell’s Com. 2. 60; Ersk. 3. 6. 21 
(note b); Campbell on Citation, p. 225. 

6 Cochrane, 6th Feby. 1750. 

7 Bell’s Com. supra. 

8 Balfour v. Stein, 1808, M. “ Arrest.” 
App. No. 5; in Le Grand v. Chalmers, 
1742, Elchies’ “ Poinding,” No. 8, it seems 
to have been assumed that poinding goods 
on shipboard was competent. 

° Smeton & Hepburn v. Brand, 1698, 
M. 10524. 


10 1894, sec. 693. 

1 Gibson v. Corsbie, 1630, M. 10512; 
Lord Advocate v. Forgan, 20th Feb. 
1811, F.C. App. No. 1; Hume on 
Crimes, 1. 392. 

12 Hepburn v. Layning, 1624, M. 
10507; Tenant v. Drumkilbo, 1629, M. 
10512. 

13’ Stair, 4.47, 343 1.9, 22 +. 4.°30.5; 
Mack. 1.239; Bank. 4.41.5; Ross’ Lect. 
1.419; Bell’s Pr. sec. 2289. Thestatute 
was extended to the bucket and wand of a 
salt-pan (Balf. p. 400, c. 20; Ersk. 3. 6. 
22; Sibbald v. Sinclair, 1555, M. 10504). 

14 Stair, 4.47.34; Bank. supra ; Ersk. 
supra ; Turner v. Scott, 1692, M. 10523. 
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point them out ; but if the debtor allow the messenger to poind plough 
goods without pointing out other moveables he cannot claim more than 
It was held not to be deforcement for the debtor to 
prevent the messenger from poinding plough goods, before he had searched 
for other goods.? 
hypothec, and the residue is not sufficient to meet the poinder’s debt, 


mere restitution.! 
If there are other goods, but these are subject to 


then the plough goods may be poinded at any time. It rests with the 
tenant to prove that there were sufficient other goods upon the ground 
at the time of the poinding to satisfy both the rent and the poinder’s 
debt.? 

There is no fixed rule as to what will be considered the “time of 
tillage.” “Plough time is not the actual yoking of every man’s plough,” 
but is a season varying in different parts of the country, and depending 
upon the custom in each locality. But that some of the neighbours,’ or 
the debtor himself,® have begun ploughing does not necessarily render it 
the time of tillage ; and although they have finished their ploughing the 
debtor’s goods will not be poindable if he has not finished his.’ But if his 
immediate sowing was finished, though he was continuing to plough for 
summer fallow, the goods may be attached.§ On the other hand, if the 
debtor has finished his ploughing prior to the customary time, plough 
goods will not be protected; while if the customary period has come 
although ploughing is prevented by frost the goods are protected.® 
Generally the time of tillage may be considered to begin in October and 
end with June.’® 

(5) Wearing apparel— W orking-tools.— Wearing apparel so far as not 
extravagant for the position of the debtor is not poindable."’ On the 
same principle of humanity the working-tools or implements by which 
the debtor earns his livelihood are protected.” But these are “limited to 


8 Ibid.; Watson v. Reid, 1628, M. 


1 Lawson v. Brown, 17038, M. 10524 ; 


Gibson v. Corsbie, supra. 

2 Lord Advocate v. Forgan, supra. 

3 Goodsir v. Wemyss, 1684, M. 10520 ; 
Ersk., 3. 6. 22. 

4 Wood v. Stuart, 1678, M. 10516; 
Gibson v. OCorsbie, 1630, M. 10512; A. 
vy. Duncan, 1617, 2 Fol. Dict. 94; A. 
vy. B. 1681, 3 Br. Sup. 402; Stair, 4. 
47. 34. 

5 Irvin v. College of Aberdeen, 1683, 
M. 10519. 

6 Gullan v. Dunmuir, 1627, M. 10508. 
But see Arnot v. Greig, infra. 

7 Arnot v. Greig, 1712, M. 10527; 
Ersk. 3. 6. 22. 
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9 Wood v. Stuart, supra; Stair. 1. 9. 
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11 Pringle v. Neilson, 1788, M. 1393 ; 
M‘Kay v. Highland Railway Oo., 1872, 
Juthrie’s Sh. Ct. Ca. 193; Bankey. Act. 
1856, sec. 95; Bank. 4. 40. 1. 

12 Reid v. Donaldson, 1778, M. 1392 ; 
Pringle v. Neilson, supra; 5 Br. Sup. 
413; Bell’s Com. 2. 483, 486; Bank. 4. 
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what are absolutely necessary.”! The protection has not been confined 
to tools of those ordinarily known as the working classes, but has been 
extended to a dressmaker’s sewing machine, a music teacher’s piano,” a 
school teacher’s desks and books.’ But it does not extend to the furniture 
of a house in which a teacher of languages pursued his avocation.* It 
does not seem possible to define the limits of the class to whom the pro- 
tection will be given, but it is evident that it is wider than that provided 
for by the Statute dealing with the non-arrestability of wages under 
The protection is evidently intended for the poorer 
classes, where the implements of trade are of small value. It may safely 
be affirmed that a valuable traction engine, steam plough, a manufacturer’s 


twenty shillings.° 


plant, a farmer’s horses, carts and ploughs, or a solicitor’s law library, 
however necessary to enable the owner to carry on his trade or profession, 
are not protected. Under the Bankruptey Act 1856 the bankrupt re- 
quires to make oath that his state of affairs includes his whole estate 
except the necessary wearing apparel of himself, his wife and family.® 
In practice the trustee does not, and it is thought that he is not entitled 
to, take possession of the bankrupt’s working-tools. 

(6) Joint property—Goods in which the debtor has merely a joint 
interest cannot be poinded, as joint property for the debt of one of the 
owners,’ or the stock of the co-partnery for the debt of one of the in- 
dividual partners.® But it will not exempt articles from being poinded 
that another person has a personal claim to a share in the value of the 
articles.® 

(7) Goods in which the debtor has merely a temporary interest, as a life- 
rent, cannot be poinded. The debtor must be the owner of the goods 
although others may have a right to the possession. So the liferenter of 
furniture does not by the possession of it subject it to poinding on the 
ground of reputed ownership. 

(8) The rolling-stock and plant of Railway Companies are by statute 
exempt from poinding after any part of the railway is open to the public. 

(9) Goods within the Palace of Holyrood cannot be poinded.. No dili- 


1 Gassiot, 12th Nov. 1814, F.C. (L. 
Robertson) ; Bell’s Com. 2. 486. 

2 M‘Millan v. Barrie & Dick, 1890, 
6 S.L. Rey. 103. 
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T Fleming v. Twaddle, 1828, 7 8. 92; 
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8 Dawson v. Oullen, 1825, 4 S. 39 
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9 Learmont v. Darlington, 1849, 11 D. 
884. 
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1 30 & 31 Vict. c 126, sec. 4. See 
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gence can be done therein, not because of the privilege of sanctuary, but 
because it is a royal residence. It does not matter that the Sovereign is 
not residing there at the time, and does not usually reside there, so long as 
the Palace has not been abandoned as a residence for the Sovereign.2 The 
execution of civil process may now proceed in Hampton Palace, which, 
although a Royal Palace, has been abandoned as a Royal Residence.’ 

(10) Goods which have already been poinded and sold, and bought back 
by or for the debtor, cannot be poinded again for the same debt.‘ 

(11) Zenants’ goods for Landlord’s debts—Formerly the goods of tenants 
might be poinded for the personal debts due by their landlord, at first to 
This 
has long ceased; arrestment in the tenant’s hands is the proper remedy 
to secure a personal debt of the landlord.® 


the full amount thereof, then only to the amount of the rent due.’ 


EXTENT TO WHICH EFFECTS MAY BE PoINDED.—The extract decree is a 
warrant to poind for payment of the sums mentioned therein.’ These 
include the principal, interest, and expenses and the dues of extract.’ It 
is also competent to poind for the expenses of the poinding and sale? It 
is not clear that the expense of the charge may be included. It is 
thought that it may. A case which may seem to throw doubt on this 
view probably only means that if the sums in the extract decree are paid 
or tendered the creditor cannot poind merely for the expense of the 
It is certainly convenient and is the practice to poind for the 
Otherwise it would simply mean a new action 


charge.” 
expense of the charge. 
therefor with additional expenses. 

As diligence must be fairly and not oppressively used, the ereditor is not 
entitled to poind the effects of his debtor to a much greater extent than 
the amount of his debt and expenses." It is no answer that the excess 


1 #. Strathmore v. Laing, 1823, 2 S. 
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was to cover a claim for rent by the debtor’s landlord, who had threatened 
to interdict the proceedings so as to preserve his hypothec.’ 


Mops or Execurine THE Pornpinc.—Under the old law the articles 
after being taken possession of by the messenger were first appraised on 
the ground, and were afterwards conveyed, either actually or by samples,” 
to the market-cross of the nearest borough, where they were again 
appraised by different valuators. They were then offered to the debtor 
at their appraised value, or on payment of the debt, and failing payment 
they were adjudged to belong to the creditor in payment of his debt. The 
adjudication completed the real right of the creditor. The messenger 
acted as judge and in early practice as clerk of the proceedings.* For 
this procedure a sale under warrant of the Sheriff was substituted, and 
steps were introduced by which the interests of the debtor were better 
protected; the sale being arranged so as to ensure as far as possible the 
articles bringing their full value.‘ 

The Personal Diligence Act.—The procedure is now regulated by the 
Personal Diligence Act, 1838, The officer first cries three oyesses, reads 
his extract and warrant and the execution of charge, and then demands 
payment. In practice he does not display his blazon ; but, if his office is 
disputed or resistance is made, he should do so. If no payment is offered 
he then poinds the goods and appoints two parties as valuators. On their 
acceptance of the office he administers to them the oath de fideli adminis- 
tratione, and they then examine the goods and fix their value. If the 
valuation cannot be completed before the sun has set, the poinding will 
be adjourned till next day, when the officer after again using the above 
solemnities will once more administer the oath to the valuators and pro- 
ceed. The officer draws up a schedule of the goods poinded, stating also 
their appraised value, and offers them at this value three times to the 
debtor or to any person who appears for him; but only the debtor or 
those who act for him are entitled to get the goods at this value. On the 
debtor's refusal to take them, the officer adjudges and declares the 
poinding complete and the goods to belong to the creditor, and ordains 
them to remain till a warrant to sell is obtained, under certification that 
any person intermeddling with them may be imprisoned until he restores 
the effects or pays double the appraised value. The proceedings must 
take place before two witnesses who are generally the two valuators.® 


1 M‘Kinnon v. Hamilton, supra. 4 33 Geo. III. c 74, sec. 5; 54 Geo. 
2 Smeton vy. Brand, 1698, M. 10524. III. ¢. 187, sec. 4; Bells Com. 2. 58; 
8 Ersk. 3. 6. 23; Mack. 2. 321; Enrsk. supra, L. Ivory’s notes. 

Bank. 4. 41. 2; Stair, 4. 47. 31. 5 Campbell on Citation, 229 - 233; 
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The officer then leaves in the debtor’s hands (or with the possessor if 
other than the debtor) the poinded effects, along with a schedule or in- 
ventory, specifying them and their appraised value, narrating also the 
extract and warrant, the poinding of the goods, at whose instance they 
were poinded, the names and designations of the valuators, and generally 
the above procedure.’ The requisites of the schedule of charge, which 
have been already noticed, are also required in the schedule of poinding. 
But if the poinding is on a Small Debt decree, the schedule need not con- 
tain the warrant, a statement of the debt, or the name of the person at 
whose instance the poinding is executed. Where a poinding cannot be 
finished in one day, a short statement to that effect and that in conse- 
quence the poinding was adjourned till the next morning, should be made 
in the schedule.? The articles should be accurately described. The 
schedule must be signed by the messenger but the witnesses need not 
sign. Ifthe debtor is not present at the poinding, the schedule will be 
served upon him either personally or at his dwelling-place. “If cattle, 
horses, or goods are poinded in the public market, road, or street, they 
must forthwith be removed to a place of safety, occupied by a responsible 
neutral party, who will undertake to be answerable for them, and the 
schedule should be left with that party as possessor.” * 

Valuators and Valwation—The persons appointed as valuators need 
not be licensed appraisers;° but it is essential that they should be put 
on oath, and this is also required in a poinding on a Small Debt decree.® 
While a critical valuation is not expected, the appraisers are bound to use 
their best skill and care to come to a proper idea of the value of the 
articles; and although it is better to understate rather than. overstate the 
value, still there must be a reasonable approximation.’ It is not sufficient 
to value the goods in the slump or even in parcels; each article or set of 
articles should be valued separately, ¢.g. a trunk and its contents; and it 
is not enough to specify the contents without valuing them separately.‘ 
Where in the execution of a poinding under a Small Debt decree, articles 
Ross’ Lect. 1. 429; Ersk. 3. 6. 23, 24; 
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of household furniture, pictures, and portfolios full of engravings, were 
slumped under one head and valued together at a sum, which along with 
the rest of the inventory made up £12:4:1 (the amount of the debt and 
expenses), no serious attempt being made to arrive at the real value, and 
the poinded goods were afterwards sold by auction for £35:9:11, the 
poinding and sale were found to have been illegally carried through.’ 
Although one article or set of articles has been improperly valued, the 
poinding, though inept as to it, may be good as to the other articles.’ 

Lockfast Places—An express warrant is always necessary to enable 
the officer to open shut and lockfast places. If he has not this authority, 
the debtor is entitled to resist his attempts to do so, But the places must 
be either lockfast or properly secured. Where the gate of a yard was 
only kept shut by three logs of wood placed against it, the messenger was 
entitled to remove them and open the gate without an express warrant.® 
The warrant of poinding under the Personal Diligence Act, whether from 
the Supreme or Inferior Courts,t and also under the Small Debt Act,’ 
always contains such express authority. Letters of horning and poinding 
contain no such power; the officer has first to return an execution stating 
that he was unable to gain admittance owing to the gates or doors being 
lockfast, and letters of open doors are then issued under the Signet.© An 
extract decree under the Debt’s Recovery Act contains no warrant to open 
lockfast places; but on a report by the officer that he has been stopped 
by lockfast places the Sheriff may grant a warrant to open them,’ or 
letters of open doors may be obtained under the Signet.® If entry be got 
to the premises letters of open doors are unnecessary to warrant the 
opening of presses, chests, or drawers. 

Where Payment offered—If the debtor or any person on his behalf 
offers payment of the debt, or of the appraised value of the goods, if this 
be less than the debt, the officer must stop the poinding.” The debtor 
need only tender the sum or sums contained in the extract decree—debt, 
interest, and expenses,—and not the expense of charging and poinding; 
for these if not tendered the creditor must bring another action. The 
tender, however, must be unconditional. Where the tender was made 
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conditional on the creditor delivering up the extract, it was insufficient to 
stay the diligence. The debtor is not entitled to delivery of the extract 
decree ; but only to a written receipt, and to such a marking on the 
extract as will prevent its being used as the foundation of renewed 
diligence. Although the sums contained in the extract decree are paid it 
is of no use to the debtor ; it is not a document of debt the possession of 
which presumes payment, but merely a certificate that such a decree 
exists in the records of the Court. If it were delivered to him a new 
extract could be obtained and diligence done on it. On the other hand 
the creditor has an interest to retain it, as it is useful to prove that he 
incurred the expense of charging! To entitle the debtor to demand 
delivery of the extract decree and diligence, he must also tender the 
expenses of charging and poinding.” 

The offer of payment should be made to the creditor or his agent.? 
The officer has no implied authority to accept payment of the debt and to 
grant a discharge therefor. If he has not an express mandate from the 
creditor to that effect, the debtor pays at his own risk, and should the 
officer fail to pay to the creditor the debtor can be compelled to pay over 
again.* Where he has no such mandate the debtor should consign the 
money in bank in name of the creditor, and on delivery of the deposit 
receipt to the officer the poinding should be stopped.’ But until the receipt 
is delivered, the officer should proceed, as other creditors might appear 
claiming to be conjoined, and the debtor’s offer to pay prove valueless. 
If owing to the officer delaying the poinding, other creditors were conjoined, 
and damage thereby caused to the poinding creditor, he would be entitled 
to recover this from the officer.’ Where payment or consignation is made 
this should be stated in the schedule and also in the execution. 

Where the Goods are claimed by a Third Party—The fact of goods being 
in the debtor’s possession is sufficient authority to the officer to regard 
them as the property of the debtor and to include them in the poinding, 
although it may afterwards appear that the goods belong to a third party. 
The officer is bound to go on with the poinding, although the debtor should 
assert that the goods really belong to another. But the creditor should 
ascertain before proceeding to poind that the debtor is tenant of the house 
or shop in which the goods are, and thus prima facie owner of them. 


l Inglis v. M‘Intyre, supra. 5 Campbell, Ross, Ersk., Stair, supra. 
2 Tid. 6 Campbell, supra. 

3 Stair, 4. 47. 32; Ersk. 3. 6. 24. 7 Campbell, Ross, Stair, supra. 

4 Ross’ Lect. 1. 442; Campbell on 8 Stair, 4. 47. 26; Bank. 4. 41. 4; 


Citation, 233; but see Rossyth v. M‘Gill, Ersk. 3. 6. 26; Ross’ Lect. 1. 439 ; Bell’s 
1610, M. 8887, contra. Com. 2.61; Anderson v. Buchanan, 1848, 
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The officer would proceed at his own risk, if he poinded goods of a third 
party, who was really the tenant of the house and with whom the debtor 
was merely staying.| While the messenger is not to listen to the ase 
dixit of the debtor, if a third party should appear and claim to be owner 
of the goods, the officer should desist from poinding, until he has examined 
him upon oath as to the ownership and how the goods came to be in the 
possession of the debtor.? Since the Married Women’s Property Act 1881 
the debtor’s wife claiming part of the poinded goods is to be regarded as 
a third party. The general question whether the goods are the claimant's 
should be put last. At one time if the alleged owner of the goods did not 
himself appear, his wife, children or servants might be examined on oath 
to the same effect; but this is not now admitted.4 If the evidence 
adduced does not clearly show that the claimant is owner of the goods, 
or if the messenger is dissatisfied with it, as where it appears collusive, 
the poinding should be gone on with and mention of the claim made in 
the execution.? The sheriff will then determine the question of property. 

If the claimant produce a written title to the goods, it is not altogether 
clear whether the officer is bound to desist although he is not satisfied 
with it,—as where the deed is between conjunct and confident persons, 
and not for onerous causes. Erskine® and Ross” both state that if a 
written title is produced, the officer cannot interrogate, but must accept 
it; although the latter adds that if it is obviously defective in statutory 
solemnities, it is thought that the messenger would be entitled to proceed. 
It has been decided that where a written disposition was produced and 
the truth of it deponed to, the messenger was not entitled to ask if it was 
for onerous causes; but the exact question does not seem to have been 
considered as settled, as the report adds: “It were fit that the Lords, for 
clearing the lieges, would determine the point, how far a messenger’s 
power may reach in trying the simulation of all such dispositions pro- 


11 D. 270. In Jack v. M‘Caig, 1880, 7 longed to a third party this would seem 


R. 465, L. Deas apparently indicates a 
contrary opinion. 

1 Macleod v. Aitken, 1881, 25 J. of J. 
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M. 10505; EE. Breadalbane v. Sinclair, 
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sufficient. 

3 Johnston v. Crabb, 1886, 2 S.L. Rev. 
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Somerville, 1820, Hume, 223. 

4 Stair, 1. 9.22; 4.30.6; Ross’ Lect. 1. 
440; Campbell on Citation, p. 232; 
Wedderburn v. Hay, 1548, M. 105038; 
Corbet v. Stirling, 1666, M. 10602. 

© Ross’ Lect. 1. 440; Stair, 4. 30. 6; 4. 
47. 26 ; Ersk. 3. 6.26; Bell’s Com. 2. 59 ; 
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duced before them; else all poindings on the production thereof may be 
stopped.” * As the messenger does not now possess the judicial capacity 
which he exercised under the old law, it would seem reasonable that 
production of a written title, fortified by the oath of the claimant, would 
be sufficient to stop the poinding, although there might be indications of 
collusion.? 

Where the evidence adduced clearly shows the goods to be the 
property of the claimant, the officer may desist from the poinding, 
but to preserve evidence of the goods and their value he should, before 
doing so, make up an inventory and appraisement.? As the effects are 
not now removed from the ground, it would seem permissible and will be 
advantageous in most cases for the officer to execute the poinding and 
leave the matter for the decision of the Sheriff.‘ Where the messenger 
did not take the oath of the claimant, nor mention the claim in the 
execution, and it clearly appeared that the goods belonged to the claimant, 
the officer and his employer were found liable in damages.” Where the 
poinding is stopped the execution must explain the reason.’ The party 
must appear and claim the goods before the poinding is completed, 
otherwise the messenger is not bound to take his examination.’ 

A party ulegally stopping a Poinding and removing the Goods is liable in 
Damages.—Any one through whose actings a poinding is illegally stopped 
or interfered with, and who has carried off the goods so as to prevent the 
poinding being renewed, is liable in damages; but not for payment of the 
debt. Where interdict of a poinding and sale had been obtained, and 
the goods afterwards removed, though it did not appear by whom, so that 
the creditor could not go on with his poinding, the interdictor on the 
interdict being recalled as unfounded was not liable to an action for 
payment of the debt for which the poinding was executed? The claim 
should have been for damages, and as the summons concluded simply for 


1 Breadalbane v. Sinclair, supra. 6 Stair, 4. 47. 26; Ross’ Lect. 1. 


2 Bank. 4. 41. 4; Ersk. supra; Ross’ 
Lect. supra; Menzies’ Conv. 308; 
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Muirhead v. Peebles, 1852, 1 Stuart 511, 
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was collusive. 

3 Ross’ Lect. supra. 
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5 Macleod v. Aitken, 1881, 25 J. of J. 
387. 
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7 Ootts v. Harper, 1675, M. 105138; 
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8 Ersk. 3. 6. 27; Arnot v. Dowte, 
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6. None of these authorities were re- 
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9 Arnot v. Dowte, supra. 
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payment of the debt, the pursuer was not entitled to an issue for damages. 
But an opinion was indicated that the mere obtaining of an interdict 
which stopped the sale and which was afterwards recalled as unfounded 
afforded no relevant ground of damage; and that though the goods were 
carried off by a third party so that the poinding could not be renewed, 
the interdictor was not liable as the damage was not directly but only 
consequently caused by the interdict.! If another creditor were illegally 
to stop the poinding so as to enable his own diligence to be completed, he 
would be barred personali exceptione from maintaining his preference.” 

Claimant may apply to Sheriff or raise Suspension and Interdict. 
Interdict by Debtor or competing Creditor—A third party claiming the 
goods whose right has not been admitted by the officer may vindicate it 
before the Sheriff.° Ifa warrant of sale has not been granted his proper 
course is to lodge objections in the poinding.* But if warrant of sale has 
been granted his remedy is by note of suspension and interdict ;° an 
action of delivery is also competent and it is not necessary that a reduc- 
tion of the proceedings in the poinding be raised.° Where a person 
claiming a right of lien over the goods poinded presented a note of 
suspension and interdict of the poinding, the note was refused; not as 
incompetent, but as unnecessary and improper, where the complainer had 
the direct and simple remedy of an application to the Sheriff, under 
whose authority the poinding must proceed.’ The application for 
suspension and interdict must be made to the Court of Session.® 

To entitle to this remedy the applicant must either claim the goods 
as belonging to himself, or claim a real burden over them as pledge, lien. 
In short he must show that his right in the goods is such that a sale 
could only be effectually carried out by his consent.° 


1 Arnot v. Dowie, supra. It is thought 
that this opinion may be doubted. The 
case does not seem different from an 
unfounded interdict inverting possession. 
See enfra “Reparation-Interim interdict,” 
p- 781, infra. It was once held that if the 
poinding was stopped by production of a 


It is not sufficient 
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that he has an interest in the goods or their proceeds ey. that he claims a 
preference over them by the use of diligence. As the Sheriff may order 
the sum finally recovered in the poinding to be lodged in the hands of the 
Sheriff Clerk, it will then be subject to the claims of other creditors, and 
a claimant's proper course is therefore to appear in the poinding and 
intimate his claim. 

A creditor, who has it in his power by using diligence to acquire a 
preference over another creditor who has executed a poinding, is not 
entitled to abstain from using diligence and in place thereof to apply for 
interdict of the poinding. Thus a creditor of the deceased ancestor, who 
by doing diligence against the moveable estate within year and day, has a 
preference thereon over the diligence of the next of kin,’ could not, 
without effectuating his preference by diligence, obtain interdict of a 
poinding executed by a creditor of the next of kin. If no confirmation 
had been expede his remedy was to confirm himself executor-creditor, 
which would have secured his preference. If the next of kin had 
confirmed, he should have appeared in the poinding by the creditor of the 
next of kin and claimed his preference; or he might himself have 
poinded.? 

It will not entitle the debtor himself to obtain suspension and 
interdict of the sale, that a creditor of the poinder has used arrestments 
in his hands ; the proceeds of the sale being consigned in the hands of the 
Sheriff Clerk the claim of the arresting creditor is available there.* But if 
the debtor consign the amount of his debt in a multiplepoinding or in the 
suspension, the diligence will be stayed.’ A third party, whose goods are 
poinded after such evidence has been given to the officer’as clearly to 
show that the goods are his, is not bound to proceed by suspension and 
interdict; he may allow the sale to proceed and claim damages.” 

Conjunction of Creditors.—The officer is bound, if so required before 
the poinding is completed, to conjoin in the poinding any creditors of the 
debtor who shall exhibit and deliver to him a warrant to poind, eg. an 


The 


1 Anstruther v. Lewis, 1851,13 D. 778; 
Sangster v. Burness, 1857, 20 D. 355; 
Thomson v. Ohristve, 1858, 20 D. 1256; 
M‘Caig v. Templeton, 1882, 27 J. of J. 
276. In one case the Court entertained 
a suspension and interdict, the goods were 
sold of consent, consignation made, and 
the competition determined in that pro- 
cess, M‘Donald v. Hancock, 1841, 3 D. 
1128. 

2 1695, c 41. 

3 Thomson v. Chrisive, supra. Poinding 


would not have been necessary. 
Court declined to express an opinion on 
the question whether the ancestor's 
creditor would be entitled to an interdict 
to give him time to complete his diligence 
by confirmation or poinding. It is 
thought not. 

4 Anstruther v. Lewis, 1851, 13 D. 778. 

5 Ferguson v. Bothwell, 1882, 9 R. 
687. See p. 136, supra. 

6 Macleod v. Aitken, 1881, 25 J. of J. 
387. 


356 THE POINDING 


extract decree on which a charge has followed .and the days of charge 
expired. The warrant must show clearly that a charge has been given 
and that the days have expired.? If there be any objection to the warrant 
which would have entitled the officer to refuse to act as messenger, as 
where it is open to an ex facie objection, he must refuse to conjoin the 
creditors Thus, where the date of the charge was prior to that of the 
letters of horning, the creditor was not entitled to be conjoined.* If the 
messenger has conjoined a creditor to whose diligence there was an ex 
facie objection, the Court has power to reverse his decision.° 

The claim must be made before the poinding is completed, and, if the 
creditor is conjoined, the messenger poinds enough to meet both debts. 
The effects are valued in the ordinary way, one valuation being sufficient.° 
The schedule and execution will, of course, state that a creditor has been 
conjoined. The Act provides that the creditor must claim to be conjoined 
before the poinding is completed, but does not state when the poinding 
is to be regarded as complete. If the schedule has been delivered to the 
debtor a creditor afterwards appearing is clearly too late; but if prior 
thereto, though after the articles have been inventoried and valued, it is 
thought the officer would be bound to conjoin him. Where the officer 
has refused to conjoin, this should be mentioned in the execution. If the 
poinding was completed before the claim was made the claimant’s only 
remedy to secure a part passu ranking is to make the debtor notour bank- 
rupt or to sequestrate.’ He may of course poind the poinded effects so 
as to attach the surplus after the first poinder’s debt has been satisfied. 
Arrestment in the hands of the poinder is not the appropriate diligence.® 

Reporting the Execution of the poinding.—Within eight days after the 
day on which the poinding was executed, unless cause be shown why the 
same could not be done within eight days, the officer must report the 
execution thereof to the Sheriff® Where sixteen days elapsed and no 
satisfactory explanation of the delay was given the poinding was found 
null, although no competing creditor had executed his poinding at the 
date when the report was made.’? On the other hand, a delay of four 
months caused by the landlord claiming a preferable right in virtue of 
his hypothec and by the debtor making an offer of composition and settle- 


1 Pers. Dilig. Act, sec. 23; Bell’s Com. 8 Maul v. Hay, 1684, M. 10519. 
2. 58. 


2 Hog v. Maclellan, 1797, M. 8346. D Bere Ding. Neh 1e 35 eet 20. 

3 Bell’s Com. supra. 4 Ibid. 10 Miller v. Stewart, 1835, 13S. 483; 
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ment did not annul the diligence. The creditors had no interest in 
reporting the poinding till it was ascertained that there were effects not 
carried off by the landlord’s preferable right. 

Requisites of the Execution—The execution will specify the date of 
poinding, will identify the warrant therefor,’ giving the amount of the debt 
and the names and designations of the debtor and of the creditor at whose 
instance the effects were poinded, and will state the effects poinded and 
their value, the names and designations of the valuators, the person in 
whose hands the goods were left, and the delivery of the schedule to the 
possessor.? The execution should be subscribed on each page by the 
officer and the two valuators, who are also the witnesses to the poinding. 
Where it was impossible to complete the poinding on the first day, notice 
of the adjournment and the repetition of the necessary solemnities will be 
stated. Where another creditor has appeared and claimed to be conjoined 
this will also be stated and the ground of his claim narrated. Mention 
should also be made, ifa third party has appeared and claimed the goods 
as his, and the course adopted by the officer should be stated. The 
omission of one of the above particulars required by the Act is not 
necessarily fatal. Where the execution did not state that a note of the 
appraised values had been left with the custodier, it was found immaterial ;* 
but where it did not specify the amount of the debt for which the poind- 
ing was used the objection was fatal.” It was considered doubtful, 
whether an erasure in the date of the execution, made apparently to 
rectify a mistake, was fatal.° There seems no reason to doubt that such a 
mistake is fatal, unless a new execution is put in. As to the particulars 
which are considered essential, reference may be made to what has been 
already said in dealing with the execution of the charge. The execution, 
although containing a valuation, need not be stamped.’ If there are no 
effects to poind the report of this is not an execution requiring witnesses.* 

Breach of Poinding—An intermeddler carrying off the poinded effects 
renders himself liable to a criminal action for contempt of Court.’ 
Under the former law he might also be sued in a civil action for double 
the appraised value.!° This enactment is now superseded by the Personal 


1 Lyle v. Greig, 1827, 5 S. 845 (N.E. 7 Drummond v. Kerr, 1824, 38. 311 
785). (N.E. 221) overruling M‘Pherson v. 
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Diligence Act, which provides that a person unlawfully intromitting 
with or carrying off the poinded effects, may on summary complaint to 
the Sheriff of the county where the effects were poinded, or where he is 
domiciled, be imprisoned until he restore the effects or pay double the 
appraised value! The application is a civil process and does not require 
the concurrence of the procurator-fiscal.2 A person imprisoned under 
this section may bring a note of supension and liberation, which is com- 
petently presented to the Court of Session.* If the complaint is dismissed, 
no appeal to the Court of Session is competent if the prayer shows that 
double the appraised value is under £25. 

The right which the poinder has at common law to sue the intromitter 
for damages is in no way impaired by this Act, and although the extent 
of the damage should be equivalent to the amount of his debt the action 
must be for damages and not for payment of the debt.? Unless it is desired 
to have the special articles restored, an action of damages will probably 
in most cases be found to be the best mode. Where the intromission 
complained of is the act of a company this is the only effectual mode. 

A bona fide purchaser of the poinded goods is not an intermeddler. 
As the poinding is not completed till the sale, the debtor has, prior thereto, 
such a title as will transfer the property to a bona fide purchaser for value.® 
But when the purchaser is made aware that the goods sold to him have 
been poinded, he is not entitled to make payment of the price to the 
debtor but must hold it subject to the poinding creditor’s claim.’ The 
debtor is entitled to use the poinded subjects if this is necessary for the 
maintenance and preservation of the live stock, whether these have been 
poinded or not.§ 


Tue Sate.—The Warrant of Sale..—Originally a petition for warrant 
to sell had to be presented, but this is not now necessary. The following 
indorsation on the execution signed by the creditor or officer is sufficient : 
“This execution is reported and warrant of sale of the poinded effects 


1 Sec. 30; Brown v. Stephenson, 1849, 
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craved by me.”! On the execution being reported, the Sheriff, if necessary, 
gives orders for the security of the effects, as where there is reason to 
believe that the possessor intends to remove the goods ;? or, if they are of 
a perishable nature, he may order their immediate disposal under such pre- 
cautions as seem necessary to him ; or, which is the usual case, he may 
grant warrant to sell them by public roup when, where, by whom, and 
with such public notice of the sale as he may consider expedient. The 
Sheriff must name the judge of the roup. 

The sale must not be sooner than eight nor more than twenty days 
after the date of the publication of the notice of the sale. If the day of 
publication be excluded, the sale may take place on the eighth day there- 
after—if publication was on the 10th November the sale may be on the 
18th. The Sheriff cannot grant a general warrant to sell within the 
specified period, leaving it to the officer to fill up the exact time and 
place ; a particular day and a particular place for the sale must be 
specified.» The hour should also be specified,” but it is doubtful if 
omission to do this infers a nullity.’ 

The notice to the public is given by printed bills or by advertisement 
in the newspapers or by both. The notice will vary according to the 
nature and quality of the articles, and the Sheriff should do his best for 
the debtor. If the goods are so heavy or bulky that the cost of removal 
would be out of proportion to what they would fetch, or if they would 
command a larger price if sold on the spot, or would be injured by 
removal, the warrant should authorise the sale on the spot. The Sheriff 
must order a copy of the warrant of sale to be served on the debtor, and 
on the possessor of the poinded effects, if he is a different person from the 
debtor, at least six days before the date of the sale, excepting in the case 
of perishable effects.2 This notice may be served by posting a copy to 
the debtor in terms of the Citation Amendment (Scotland) Act, 1882, and 
this although the debtor is resident out of the jurisdiction of the Sheriff 
who granted the order. An execution of the intimation to the debtor 
and possessor must be returned to the Sheriff Clerk.” 

5 Kewly v. Andrew, 1848, 5 D. 860 
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The Sheriff’s duty is only ministerial. He.cannot refuse a warrant of 
sale on the ground of the debt not being due or the poinder’s title being 
defective! But he may entertain ex facie objections to the regularity of 
the diligence, the liability of particular articles to be poinded, or the 
ownership of the poinded effects.’ 

The statute does not fix a time within which the creditor must apply 
for a warrant of sale. But this must be done without undue delay, 
otherwise it will not be granted, which will prevent the creditor complet- 
ing his preference over the goods. Where the creditor in consequence 
of the debtor making payments to account did not apply for a warrant to 
sell until sixteen months had elapsed, his diligence was held to have 
fallen.2 On the other hand, where timely application was made, but owing 
to the opposition of other creditors a warrant was not obtained for six 
months, while the sale was rendered impossible for more than a year 
thereafter by the goods having been unlawfully carried off, the diligence 
was sustained.‘ 

The Sale—The goods poinded are offered for sale at not less than the 
appraised value, and if this is offered they must be sold; but if not, they 
cannot be sold for less.° The poinder or any other creditor may now 
purchase them.® If no offerer appear, the effects, or such part thereof as 
according to their appraised value may satisfy the debt, interest, and 
expenses due to the poinding creditor or conjoined creditors, if any, are 
delivered by the judge of the roup to these creditors or their authorised 
agent “subject to the claims of other creditors to be ranked as by law 
competent.” 7 

It was held in an old case that if the decree in virtue of which the 
poinding proceeded was afterwards reduced, the purchasers at the sale 
were bound to restore the goods or pay their value. But this would not 
now be followed as at the date of sale the poinder was in a position to 
give a good title. 

Report of Sale and Price to be lodged.rWithin eight days after the sale, 
or delivery of the goods to the creditor, the judge of the roup must report 
the same to the Sheriff, and if the effects have been sold he also lodges 
within that time the roup rolls or certified copies thereof, and an account 
of the sui arising from and of the expenses of the sale, which sum the 


1 Clark v. Clark, 1824, 3 S. 143 (N.E. * Scoullar v. Campbell & Oo. 1824, 3 
96). sb dil ONId, BO). 

2 Clark v. Clark, supra; Mitchell v. 5 Pers. Dilig. Act, sec. 27. 
Cuddie, 1822, 1 S. 496 (N.E. 461), see 6 Sec. 29. T Sec 27. 


p. 354, supra. S Beveridge v. Inhabitants of Oupar, 
° Henderson v. Grant, 1896, 23 R.659. 1583, M. 9111. 
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Sheriff may order to be lodged with the Sheriff Clerk. If no goods are 
found a report by the auctioneer to this effect has the effect of a report by a 
messenger.” The report should always be lodged within the statutory 
period to prevent any question as to the effect of delay. But under the 
former Act a delay of thirty-six days did not render the poinding inept.’ 

Where there are no other claimants on the proceeds than the poinding 
creditor, and conjoined creditors, if any, the Sheriff will remit the report 
of sale to the auditor, who will tax the expenses and state the amount 
available for the creditor or creditors. The Sheriff then approves of the 
report, and orders payment to the poinding and conjoined creditors of the 
balance, so far as required to pay their debts with interest and expenses.’ 
If there is a balance in favour of the debtor it will be delivered to him; 
but if the balance is the other way the Sheriff, it is said, although this 
seems unnecessary, reserves further execution under the diligence for 
recovery thereof.’ 

The Sheriff Clerk is bound to keep a register of all poindings and to 
show the report of any poinding with its relative documents to all 
concerned on payment of a fee of one shilling.® 

Claims by other Creditors for a Preference or Ranking.—If other 
creditors have claimed to be ranked in preference to or along with the 
poinder, the Sheriff will order the whole sum recovered, or the balance 
free for division as above ascertained, to be lodged with the Sheriff Clerk 
and may decide between them in this process, and order payment to each 
of the sum to which he is entitled. The proceedings are the same as in 
a multiplepoinding.’ The ordinary creditors who will claim are those 
mentioned in the 12th sect. of the Bankruptey Act, 1856, arresters and 
poinders within sixty days of notour bankruptcy and four months there- 
after, or creditors producing liquid grounds of debt or decree of payment 
within such period. These rank part passu; and if an arrester obtain 
a decree of furthcoming and payment thereunder, or a poinding creditor 
carry through a sale, he is accountable for the proceeds to these creditors. 
An arresting creditor of the poinder may claim;® or the creditor of a 
deceased ancestor may, within year and day of the ancestor’s death, claim 
in a poinding executed by a creditor of the next of kin.? 


1 Sec. 28. 7 Bell’s Com, 2. 280; M‘Glashan’s 

2 Love v. Forster, 1833, 11 8S. 280. Prac. 361; Sangster v. Burness, 1857, 20 

3 M‘Ghie v. Mather, 1824, 3 8.339 D. 355; Anstruther v. Lewis, 1851, 13 
(N.E. 240). D. 778; Pers. Dilig. Act, 1838, sec. 28. 

4 Pers. Dilig. Act, 1838, sec. 28. 8 Anstruther v. Lewis, supra. 

5 M‘Glashan’s Prac. p. 359. 9 Thomson v. Christie, 1858, 20 D. 


6 Pers. Dilig. Act, 1838, sec. 28. 1256. 


362 THE POINDING 


Where a ranking or preference is claimed on the proceeds of goods 
sold there can be no difficulty; but if there has been no sale, the goods 
being handed over to the creditor, the amount on which the creditors are 
to be ranked is not fixed. It would appear (1) that if the goods are still 
extant they must be taken at their actual value and be disposed of for 
the common behoof; (2) but, if they have been disposed of by the creditor 
in bona fide, the sum received for them will be considered the amount in 
which the claimant is entitled to participate, whether this be more or less 
than the appraised value; and (3) if they have been kept and used by 
the creditor, they must ex necessitate be taken as of the appraised value.’ 
If the claims of other creditors have been intimated prior to the sale, 
so that it is apparent there must be a sale and a division of the proceeds, 
it would seem competent for the Sheriff, to avoid the necessity of a 
subsequent exposure, to authorise a sale of the effects at less than their 
appraised value. But the poinder’s debt will be extinguished to the 
extent of the appraised value. If the competition has arisen before the 
Sheriff has approved of the auditor’s report and ascertained how the 
balance stands between the poinder and his debtor, the ranking may be 
determined in that process. This will apply to the two cases—where the 
goods have been sold but their proceeds not yet paid to the poinder, and 
where the goods were not sold but were delivered to the poinder.” On 
the other hand if the competition only arises after the process has 
terminated, the claim for a ranking must be made by an ordinary action 
against the poinder.? It is necessary that the defender be subject to the 
jurisdiction of the Scotch Courts, if the action is brought in Scotland.+ 
Where claims are lodged in the poinding so that a competition is certain, it 
may be expedient to delay the division until four months after the poinding, 
so as to prevent the division being opened up by new claimants. 


EFFECT OF PornpDING.—The effect of a poinding is in many respects 
similar to that of an arrestment. Reference may be made to former 
parts of the work where the effect of arrestment in making the subject 
litigious, in attaching the fund tantwm et tale as it stood in the common 
debtor, and cognate matters, are dealt with in detail. The cases in which 
poinding deserves separate notice are treated below. 

Effect in constituting Notour Bankruptcy.— Debtors against whom 


1 Bell’s Com. 2. 59, note 3. * In Black & Know v. Ellis, 1805, 
2 See M‘Glashan’s Prac. p. 360. M. App. tc Foreign ” No. 7, the funds were 
still a medio, as the Court had not 
® Ibid. ; M‘Farlane v. Greig, 1831, 9 approved of the report of the sale. 

8. 529. > Supra, p. 126, et seq. 
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imprisonment was incompetent or impossible prior to the Debtors’ Act, 
1880, are rendered notour bankrupt by insolvency, concurring with a 
charge followed by a poinding.! All debtors are made notour bankrupt 
by insolvency concurring with a sale under a poinding?” 

Poinding is Implement of Decree—The execution of a poinding is 
implement of the decree, although the poinding has not been reported or 
warrant for sale granted* and although a sist was obtained before the 
poinding was executed but not intimated to the charger.’ 

Effect of the Death of the Poinder or Debtor.—Where the creditor has 
assigned, or has died after obtaining, the extract-decree, it has been seen 
that the assignee or executor on producing the assignation or confirmation 
may obtain a warrant for diligence in their own favour.’ If the assigna- 
tion or death has occurred after a poinding has been executed, the assignee 
on production of an assignation of the extract-decree and diligence thereon, 
or the executor on production of his confirmation, will be entitled to 
obtain a warrant of sale. Similarly, the assignee or executor would be 
entitled to proceed upon a warrant of sale granted prior to the assignation 
or death; it is not necessary that they should obtain a new warrant in 
their own favour. 

Where the debtor has died after decree, but before diligence thereon, 
the procedure to be adopted by the creditor is dealt with elsewhere.’ If 
the debtor has died after a poinding has been executed, a warrant of sale 
may competently be obtained in the usual manner.’ So, if the debtor has 
died after a warrant of sale has been granted the sale proceeds in the 
usual course. 

EFFECT OF POINDING IN COMPETITION WITH OTHER DILIGENCE OR 
Ricuts.—The effect of a poinding in competition with other diligence, 
where there is or is not notour bankruptcy, has been largely anticipated 
in dealing with the effect of arrestment and little need now be said. 

Equalisation of Diligence by Notour Bankruptcy.—Where there is 
notour bankruptcy, the usual case, all arrestments and poindings within 
sixty days prior to notour bankruptcy and four months thereafter rank 


1 Bankcy. Act, 1856, sec. 7. The case cited by Mr. Bell—E. Morton 

2 Thid. v. Somerville, 1765, M. 6197—decides 

3 Stephenson vy. Dobbins, 1852, 14 D. the contrary. Notwithstanding it is 
510; Anderson v. Anderson, 1855, 17 thought the text is correct. At the date 
D. 804; Rowan v. Mercer, 1863, 4 Irv. of this decision poinding did not operate 
377. 4 Anderson v. Anderson, supra. as an attachment till the second appraise- 

5 See p. 282, supra. ment, and it was held that this could not 

6 See infra, chapter xxxv. ‘Diligence be summarily proceeded with after the 
against estate of deceased debtor, p. 670. common debtor’s death. 

7 Ersk. 3. 9. 34; Bell’s Com. 2. 80. 8 See p. 136 et seg. and p. 179, supra. 
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part passw; and the judicial production within such period, in a process 
relative to the subject of the arrestment or poinding, of a liquid ground of 
debt or decree has the effect of an arrestment or poinding. If an arrester 
obtain decree of furthcoming and recover payment, or a poinder carry 
through a sale, they must account to the other creditors after deducting the 
expenses of recovery! If sequestration follows it has the effect of a 
decree of furthcoming and completed poinding, and no arrestment or 
poinding executed on or after the sixtieth day prior to sequestration is 
effectual, and the effects attached or their proceeds if sold must be made 
effectual to the trustee; but the arrester or poinder has a preference for 
the expenses bona fide incurred in using the diligence.? If at the date 
of the sequestration no sale has taken place, the poinded effects are carried 
by the sequestration to the trustee, the poinder having a preference if his 
poinding was executed outwith the sixty days prior to sequestration, and 
there has been no undue delay.” 

Where Equalising rule Inapplicable—Preference depends on Completion 
of poinding—When is poinding Complete ?—Where there is no notour 
bankruptcy, or where the equalising rule is not applicable, the 
preference of poinding in competition with other diligence depends 
upon the determination of the question, whether the poinding is to be 
considered complete so as to give a real right to the creditor, at the 
date of the execution when the property is adjudged to belong to the 
creditor, or at the date of the sale, or when the report of the sale is 
lodged. Professor Bell is of opinion that the date of execution is the 
criterion of preference, if the execution is reported, and the goods sold, 
or judicially delivered to the creditor, and the report lodged within the 
appointed statutory time. His opinion rests on the fact, that under the 
old law the adjudication of the goods to the creditor, which took place 
after the second appraisement, was the test of preference ; that the adjudi- 
cation being now made on execution of the poinding, when the first and 
only appraisement takes place, the preference should date from this; and 
that the subsequent sale and lodging of the report are not the point of 
completion of the diligence, so much as a necessary adjunct without which 
what has gone before becomes useless.‘ 

This view was embodied in an Act of Sederunt which provided that 
if the execution had been reported and a sale had taken place and been 
reported within the statutory time “the poinding shall be held com- 

1 Bankruptcy Act, 1856, sec. 12; 83. As to undue delay see pp. 356, 
supra, p. 180, et seq. 360, and cases there. 


2 Ibid. sec. 108; supra, p. 184, et seq. * Bell’s Com. on Pers. Dilig. Act, p. 
3 See Hill vy. M‘Intyre, 1851, 1 Stuart 19; Bell’s Com. 2. 61. 
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plete, and the property transferred, as of the date of the execution of 
poinding ; but if any of them are omitted, or not taken at the times, and 
in the manner before specified, the diligence shall only be considered as 
inchoated, and not as complete, till the minute of sale or delivery is lodged 
in the hands of the Clerk, and marked by him.” ! 

The practical effect of this is that the execution of a poinding, like the 
service of an arrestment, is only inchoate diligence, and that the poinding 
is only complete, so as to confer a preference over other creditors, when a 
sale has actually taken place, or if there is no sale when the goods have 
been handed over.” For until this takes place an arresting creditor in 
virtue of his decree of furthcoming,’ or a trustee in virtue of his act and 
warrant,* may carry off the goods; or a heritable creditor may secure his 
preference over the moveables by service of a summons of poinding the 
ground,’ or a bona fide purchaser may obtain the goods from the debtor ® 
—the effect in each case being to prevent the personal poinder completing 
his preference by selling the poinded articles. 

The decisions in which opinions were expressed “ that the property of 
poinded effects is not transferred till after the sale has been completed in 
terms of the statute” do not conflict with this view as in these cases dili- 
gence intervened which prevented the poinding being followed by a sale.’ 

Where the poinding does not come into conflict with a completed 
diligence, the execution of the poinding imposes a nexus on the goods 
and in competition with other inchoate diligences the preference is deter- 
mined by priority in date.® 

The remarks made as to competition under “ Arrestment” are there- 
fore mutatis mutandis applicable here and reference may be made to its 
fuller treatment under that head. 
depends in competition with:—(1) An arrestment, on priority of the 
date of the sale as compared with the date of the decree of furthcoming ; 


The preference of a poinding thus 


1 AS. 14th Dec. 1805, following on 
33 Geo. III. c« 74 and the Acts con- 
tinuing it. These Statutes although 
superseded by the subsequent Bankruptcy 
Acts were only repealed by the Statute 
Law Revision Acts 1871 & 1872. The 
law is not changed—Personal Diligence 
Act 1838, secs. 27 & 28. 


2 Lyle v. Greig, 1827, 5 S. 845 (N.E. 
785); cases in following notes; Keltie 
vy. Wilson, 1828, 7 8. 258 (L. Alloway) ; 
Shanks v. Stevenson & Co. 1882, 26 J. of 
J. 104; Goudy on Bankcy, 564. 


3 See p. 159, supra. 


4 Sampson v. M‘Oubbin, 1822, 18. 407 
(N.E. 381). 

5 Tullisv. Whyte, 18th June, 1817, F.C. 

6 Turner v. Mitchell & Rae, 1884, 
Guthrie’s Sh. Ct. Ca. 2. 152; see p. 366. 

7 Tullis v. Whyte, supra; Sampson v. 
M‘Oubbin, supra; Turner v. Mitchell & 
Rae, supra. 

8 Scoullar v. Campbell & Co. 1824, 3 
S. 77 (N.E. 50); Lyle v. Grewg, 1827, 5 
S. 845 (N.E. 785); opinions in Stephen- 
son v. Dobbins, 1852, 14 D. 510 and 
Henderson v. Grant, 1896, 23 R. 659; 
Bell’s Com. 2. 61 (em finem). 

9 See p. 136, supra. 
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or where both diligences are inchoate on priority of date, (2) Other 
poindings, on priority of sale ; or where both diligences are inchoate on 
priority of execution. Where one poinding has been conjoined with 
another the creditors of course rank part passu. (3) Assignations.—If 
the assignation is by way of sale, a purchaser prior to the execution of 
the poinding, now that the property passes with the completion of the 
contract, is clearly preferred.’ If the sale is subsequent thereto and the 
goods have been actually delivered, a bona fide purchaser is preferred,” 
but he will be bound on notice of the poinding to retain the price so far 
as unpaid for the benefit of the poinder ;* if the goods are not actually 
delivered, and the price is unpaid, the question will not be likely to arise, 
and in any event the poinder’s preference will be secured over the price ;° 
but if the price has been paid it is thought that the poinder’s security 
over the goods is preferable.* If the assignation is not by way of sale, 
eg. in security, it must be completed by delivery, actual or constructive 
as required by the common law; the execution of the poinding before such 
completion secures the poinder’s preference.” (4) Arrestment for Crown 
debts, on the date of the sale as against the execution of the arrestment. 
(5) A competition between a personal poinder and a poinder of the 
ground is determined as follows. As afterwards noticed the preference 
of a poinder of the ground is secured not by his infeftment alone, but by 
his having exercised his security over the moveables by the service of a 
summons of poinding the ground. Two cases require consideration. 
First, where the infeftment precedes the personal poinding. In this case, 
the usual one, the poinder of the ground is preferred if his summons of 
poinding the ground is served before the personal poinder has carried 
through a sale.” But if the infeftment is posterior to the execution of 
the personal poinding, then the poinder of the ground derives no aid 
from his infeftment, and the preference, it is thought, must be decided as 
in a competition between two personal poindings. (6) In competition 
with a real right of security in the goods poinded, as hypothee, lien, or 
pledge, the poinding is postponed to such rights. This has been already 
dealt with.® 

The effect on a poinding of the debtor’s notour bankruptcy,° cessio,”° 


1 Supra, pp. 147, 148, ° Supra, pp. 150, 151. 

2 Turner v. Mitchell & Rae, 1884, 8 Infra, p. 505. 
Guthrie’s Sh. Ct. Ca. 2. 152 ; see pp. 127, 7 Tullis v. Whyte, 18th June 1817, 
176, 358, supra. F.C.; preceding note. 

3 Turner v. Mitchell & Rae, supra; 8 See p. 340, supra. 
see p. 358, supra. ® See p. 179, supra, and p. 363. 


4 See p. 127, supra. 10 See p. 188, supra. 
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sequestration,’ liquidation,” or foreign bankruptcy,® and the right of a 
poinder to challenge alienations by an insolvent debtor,* have been already 
treated in detail under the head of “ Arrestment.” 

The Poinder may be personally barred—The poinder may be _per- 
sonally barred from claiming a preference under his poinding. A poinder 
agreed to purchase the poinded effects from the debtor’s trustee ; and did 
not disclose that he had executed a poinding—the agreement showing 
that the trustee had entered into the transaction on the understanding 
that the other contracting party had no preference. The poinder there- 
after disclosed his poinding and pleaded his debt as compensating the 
price. The Court held that he was not entitled to do so, that, if he 
intended to stand upon his poinding to the effect of securing a preference 
over the general body of creditors by compensation, it was his duty to 
have revealed the existence of the poinding to the trustee.’ 

1 See p. 184, supra, and p. 364. 3 See p. 187, supra. 


2 See p. 189, supra. 4 See p. 178, supra. 
5 Munro v. Hogg, 1830, 9 8. 171. 
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SUMMARY DILIGENCE 


CHAPTER XVII 
NATURE AND HISTORY 
SUMMARY DILIGENCE ON BILLS AND NOTES 


Narvre and History—Summary diligence may be defined as diligence 
proceeding upon a decree summarily obtained, in terms of a consent to 
that effect by the debtor actually or by force of statute embodied in the 
document of debt. The consent when expressed in the obligation is 
usually in the form of the short clause of “consent to registration for 


preservation and execution.” ? 


Consent is implied in the case of bills, 
promissory notes, aud exchequer bonds. 

Asis pointed out in the introduction to the chapter on that subject, 
imprisonment on a decree obtained in the civil Courts, save on decrees 
ad facta prestanda, or under the Act of Warding,’ was in early times 
entirely unknown in Scotland. The ecclesiastical Courts, however, seem 
from very early times to have enforced their decrees by first excommuni- 
cating the offender, and, if that did not secure implement, then by the 
issue of letters of caption addressed, at first directly and at a later period 
through the medium of the civil Courts, to the king’s justiciars or sheriffs, 
requiring them to incarcerate his person as a contemner of the censures 
of the church. This naturally ensured that creditors would, whenever 
possible, resort to the Church Courts. It therefore became customary in 
obligations and contracts, either to insert a clause directly prorogating 
jurisdiction to these Courts, or to attain the same end indirectly by the 
addition of an oath of performance.* The next step was to do away with 
the delay necessarily incurred in bringing the obligant into Court in 


110 & 11 Vict ¢. 48, sec; 3: 8 6 Rob: IIL. 140036 Jac. IL e212, 
2~9 Rob, I. e 19: 4 Ross’ Lect. 1. 98. 
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ordinary form, and this was accomplished by getting from hima procuratory 
in favour of some nominee of the obligee, empowering the nominee to 
appear on the obligant’s behalf and admit the obligation. In Scotland 
this was early inserted in the body of the deed, but in England it still 
survives in certain cases in its original form of a separate document, known 
as a warrant of attorney to confess judgment. 

During the reigns of the early Stuarts, outlawry,—or, as it was called 
from the formality of its execution, “putting to the horn,’—which was 
strictly a criminal penalty, had, by successive statutes passed at the 
instance of the Church, been applied to enforce the decrees of its Courts 
for civil debts. Creditors were not slow to avail themselves of this 
tremendous engine of oppression, involving as it then did not only out- 
lawry but also forfeiture of the rebel’s goods and lands, and accordingly the 
procuratories began to contain consent to the issue of letters of horning. 
This, however, would be at first on what was then the universal charge 
of fifteen days, and it was not till the end of the sixteenth century that 
it became possible, even of consent, to reduce the charge to what has 
ever since been the shortest legal period of six days. The elaborate 
system of diligence built up by the Church was swept away at the 
Reformation. The resulting inconvenience, however, soon became so 
manifest that it was gradually restored,—but now in the civil Courts,— 
by a series of statutes, ending with the Act of 1584? confirming an Act 
of Sederunt of 1582, by which letters of horning and poinding were allowed 
to pass on decrees for liquid sums. This was the first authority for 
execution against both the person and estate of a debtor by the same writ.’ 

The clause of consent was originally subject to all the common law 
rules regulating mandates, and the obtaining of a decree was at first un- 
doubtedly a regular proceeding in Court, in presence of a judge and on 
a written consent by the procurator.4 Custom and legislation however 
gradually relaxed these restrictions.? Decree came to be granted in 
presence of the registrar instead of the judge, and on the insertion of the 
name of any advocate without requiring his appearance or subscription. 
Lastly, the procuratory was by statute declared to subsist notwithstanding 
the death of the grantee,’ or grantor. By the time of Dallas,’ the clause 
of consent had settled into the style which, with merely verbal changes, 
remained till the introduction in 1847 of the short statutory form now in 
use. It consisted of a consent to registration in the books of any com- 


1 Stephen’s Com. (12th ed.) iii. 607. 5 Craig, 2. 7. 7. 
2 8 Jac. VI. c. 139. 6 AS. 9th December 1670. 
3 Balfour’s Prac. p. 392. 7 1693, c 16. 


4 Thid. p. 658. § 1696, ¢. 39. ® Styles, p 1. 
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petent judge, that decree might pass thereon, authorising all necessary 
execution on six days’ charge, and to that end, appointing a procurator to 
appear and consent for the grantor. The Lands Transference Act of 
1847 introduced the form now in use, “I consent to registration hereof for 
preservation and execution,” and declared it equivalent to the longer form 
previously in use.! The Titles to Land Act, 1860,’ and the Consolidation 
Act of 1868, extended the privilege to all writs. 

Two classes of writs have, by statute, been granted the privilege of 
summary diligence, namely, bills and promissory notes and exchequer 
bonds. Summary diligence was first made competent on foreign bills by 
the Act of 1681, which provided that if a protest had been recorded 
within six months, execution might pass against the drawer and indorsers 
on non-acceptance and against the acceptors on non-payment, as if the 
bill had contained a clause of consent in the full form above referred to ; 
and by the Act of 1696° the privilege was extended to inland bills. By 
the Act of 1772° made perpetual in 1783,’ drawers and indorsers of bills 
were also made hable to summary diligence in the case of non-payment ; 
while by the same Act promissory notes were placed on the same footing 
as bills. The only other class of documents to which these privileges 
have been extended by statute is Exchequer bonds, which by the Court of 
Exchequer Act 1856° are declared capable of registration and extraction 
for execution, “in the like manner as if a formal clause of registration 
had been contained therein.” 

The foregoing is a brief sketch of the evolution of summary in so far 
as it differs from ordinary diligence. Historically the procedure after 
obtaining decree has been identical with that of civil imprisonment and 
poinding, and reference may be made to the chapters dealing therewith. 


DILIGENCE ON BILLS AND NotEs.—As questions relating to the execu- 
tion of summary diligence arise much more frequently in connection with 
bills and promissory notes than with writs bearing an express consent 
to registration for execution, the subject will be treated primarily with 
reference to the former documents. Notice will afterwards be taken of the 
differences which exist in the execution of summary diligence on other 
writs. Before, however, proceeding to deal in detail with the requisites 
to be observed in executing summary diligence on bills or notes, it may be 
useful to mention some preliminary matters which must be kept in view. 


1 10 & 11 Vict. & 48, sec. 3. 6 12 Geo. III. c 72, sec. 42. 
2 23 & 24 Vict. ¢. 143. * 23 Geo. III. c. 18, sec. 55. 
; 32 & 33 Vict. c 116. 8 12 Geo. III. c. 72, sec. 36. 


1681, c. 20. 5 1696, c. 36. 9 19 & 20 Vict. c. 56, sect. 38. 
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What 1s a Bill or Note—In order that it may be a warrant for summary 
diligence the document must be in reality a bill or note. “A bill of 
exchange is an unconditional order in writing, addressed by one person 
to another, signed by the person giving it, requiring the person to whom 
it is addressed to pay on demand or at a fixed or determinable future time 
a sum certain in money to or to the order of a specified person, or to bearer.” 
“ An instrument which does not comply with these conditions, or which 
orders any act to be done in addition to the payment of money, is not a 
bill of exchange.”? “A promissory note is an unconditional promise in 
writing made by one person to another signed by the maker, engaging to 
pay, on demand or at a fixed or determinable future time, a sum certain in 
money, to, or to the order of, a specified person or to bearer.” * A written 
promise to accept a bill, on the faith of which money is advanced, while 
it may constitute an obligation on which an action will lie and in which 
the writ may be produced in modum probationis, is not a proper acceptance, 
and will not warrant summary diligence or even an action founding on 
the document itself. 

Bank Cheques—Is summary diligence competent upon ?—It has never 
been decided whether summary diligence is competent on a bank cheque. 
Prior to the Bills of Exchange Act, 1882, the matter was doubtful and in 
practice summary diligence upon a bank cheque was never attempted. It 
would seem that the Acts°® which authorised summary diligence on bills 
and notes did not extend to cheques. A protest was only authorised 
against the drawer as the foundation of diligence in the event of non- 
acceptance, and a cheque requires no acceptance, being drawn for immediate 
payment.® The Bills of Exchange Act, 1882, defines a cheque as “a bill of 
exchange drawn on a banker payable on demand” and “except as other- 
wise provided in this part the provisions of this Act applicable to a bill 
of exchange payable on demand apply to a cheque.”’ But it is also 
provided that “Nothing in this Act, or in any repeal effected thereby, 
shall extend or restrict, or in any way alter or affect the law and practice 
in Scotland in regard to summary diligence.”® It is therefore thought 
that summary diligence cannot be done on a cheque. 

1 Bills of Exchange Act, 1882, sec.3(1). 1879, 6 R. 1099; Watson v. Duncan, 
2 Sec. 3 (2). 1896, 4 SLT. No. 116; Bell v. Bell, 
3 Sec. 83 (1). See Thomson on Bills, 1896, 4 S.L.T. No. 308. 
p. 6; Chalmers on Bills, p. 8, as to 4 Shepherd v. Campbells, Frazer & Co. 
writings held to be or not to be bills or 1833, 2 S. 346 (N.E. 304), 3 W. &S. 384. 
notes, and Pirie’s Reps. v. Smith’s Euxeca. 5 1681, c. 20 and 1696, c. 36. 
1833, 11 S. 473; Morgan v. Morgan, 6 See M‘Lean vy. Clydesdale Bank, Ltd. 


1866, 4 M. 321; Tennent v. Crawford, 1883, 11 R. (H.L) 1, 5. 
1878, 5 R. 433; Vallance v. Forbes, 7 Sec. 73. 8 Sec. 98. 
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Presentment—Days of Grace—To preserve recourse and authorise 
summary diligence, the holder must present the bill at the proper time 
for acceptance, where that is required ;1 and if acceptance is refused he 
must protest for non-acceptance and give notice to the drawer and 
No presentment for payment is necessary when the bill 
is dishonoured by non-acceptance.2 If the bill has been accepted 
the holder must present it for payment on the day it falls due, and if 
payment be not obtained he will protest for non-payment and give 
In calculating the day of pay- 
ment of the bill, days are reckoned by excluding that on which the bill 


indorsers.? 


notice to all parties on the bill. 


is dated, but including the day of payment; weeks are computed by 
days; and months mean calendar months. Unless the bill otherwise 
provides, as where it is payable on demand, at sight or on presentation,® 
three additional days® called days of grace are given, and the bill is not 
Thus a bill at 2 months drawn on 30th 
November falls due on 31st January (or 3rd February if there are days of 
grace); if at 3 months on 28th February or 29th if leap year (or 3rd 


due until the last day of grace.’ 


March if there are days of grace). When the last day of grace falls on 
Sunday, Christmas Day, Good Friday, or a day appointed by Royal pro- 
clamation as a public fast or thanksgiving day, the bill is, except in the 
following case, due and payable on the preceding business day. When 
the last day of grace is a bank holiday (other than Christmas Day or 
Good Friday), or when the last day of grace is a Sunday and the second 
day of grace is a bank holiday, the bill is due and payable on the succeeding 
business day. Presentment for payment before the last day of grace is null, 
and the debtor has the whole of that day in which to make payment.”” 
Although the holder, when a bill presented for acceptance or payment 
is dishonoured, need only, to preserve recourse, give notice to the party 
from whom he acquired the bill, the practice is for the holder to give 
notice to all parties in the bill who are liable to him. If this were not 
done the holder would run the risk of prior indorsers being discharged 


for want of notice.’ Foreign and inland bills are now on the same 


1 Bills of Exchange Act, 1882, secs. 39, 
40, 41, 89 (promissory notes). 

2 Secs, 42, 43, 48, 49, 50. 

3 Sec. 43 (2). 

* Secs. 45, 46, 47, 48, 49, 50 (pro- 
missory notes), 86, 87, 89. The acceptor 
is liable without presentment ; sec. 52; 
Gordon v. Kerr, 1898, 25 R. 570. 

5 Sec. 10. 


6 Inthe United Kingdom. The period 
varies in different countries. 

7 Sec. 14. 8 Thid. 

° Wiffen v. Roberts, 1795, 1 Esp. 261 
(C. J. Kenyon), contra-opinions in Charles 
y. Skirving, 1788, M. 1614. 

10 Kennedy v. Thomas, 1894, L.R. 2 
Q. B. 759. 

11 Bills of Exchange Act, 1882, secs. 
48, 49, 50. 
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footing in this matter. Where the bill is dishonoured by non-accept- 
ance, the holder must give immediate notice to the drawer. To delay till 
the day of payment will discharge the drawer, but the rights of a sub- 
sequent holder in due course are not prejudiced by the omission to give 
notice of such dishonour.? Where due notice of non-acceptance is given, 
notice of non-payment is unnecessary unless the bill has afterwards been 
accepted.? 


1, Bitt on NOTE MUST BE DULY SUBSCRIBED.—To warrant summary 
diligence the bill or note must be duly subscribed by the acceptor and 
must require no extrinsic evidence to support it or to identify the parties. 

(1) Bull signed by Initials or Mark.—If the bill is signed by initials * 
or by mark,’ although these are attested by two subscribing witnesses,® 
and although the party’s name is fully mentioned in the body of the bill, 
summary diligence is incompetent. The identity of the acceptor does not 
appear under his own hand. Where subscription by initials is the usual 
mode of signature an ordinary action founding on the bill is competent.’ 

(2) Bill signed by a Notary.—A bill signed by a notary for one who 
cannot write and duly attested with the requisite formalities is per se 
probative. It is therefore in the same position as a bond similarly 
authenticated and will authorise summary diligence.’ 

(3) Bill signed per procurationem.—A bill signed per procurationem 
for the acceptor is a sufficient warrant for summary diligence if the 
procuration is notorious.’ So diligence against the partner of a firm, ona 
bill subscribed per procurationem of the company, by a partner who acted 
as manager of the firm and transacted the whole business: was found 
competent.!° But where a daughter without authority accepted a bill in 
name of her mother, who was not in trade, nor in use to accept bills, 
although she had occasionally given the daughter special authority to do 


so for her, the mother was found entitled to suspend the diligence thereon.” 


1 Secs. 42, 43. 2 Sec. 48 (1). 8 Menzies’ Conv. 342; Dinwoodie v. 


3 Sec. 48 (2). 

4 Munro v. Munro, 1820, Hume, 81 ; 
Bell’s Com. 1. 413, 415. 

5 Oockburn vy. Gibson, 8th Dec. 1815, 
F.C. ; Stewart v. Russell, 11th July 1815, 
F.C.; Kennedy v. Watson, 25th May 
1816, F.C.; Bell’s Com. 1. 416. 

6 Cockburn v. Gibson, supra; Munro 
y. Munro, supra ; Adair v. Cunningham, 
1887, 4 S.L. Rev. 51. 

7 Cockburn v. Gibson, supra ; Bell’s Pr. 
sec. 323, 


Johnston, 1737, M. 1419. 

9 Thomson on Bills, p. 406; Bills of 
Exchange Act, 1882, sec. 25. 

10 Turnbull v. M‘Kie, 1822, 1 S. 353 
(N.E. 331). Where a partner signs the 
firm’s name, diligence is of course com- 
petent, as his mandate is presumed ; 
Wallace v. Plock, 1841, 3 D. 1047; 
Thomson v. Liddell & Co, 2nd July 1812, 
F.C. 

ll Lowson vy. Mathew, 1823, 2 8. 502 
(N.E. 443), 
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The procuration must be notorious. If it can only be made out by 
extrinsic evidence, eg. facts and circumstances showing the agent's 
authority to bind his principal, an ordinary action is the proper remedy. 
Where a bill is signed per procurationem of the drawer, it has never been 
decided whether diligence would be competent by him if the signature 
was only adhibited after the acceptor had signed. But, if after being 
drawn per procwrationem the bill is accepted, summary diligence would 
seem competent, as this infers a recognition and adoption of the prin- 
cipal’s right.? 

If the agent signs so that it is doubtful for whom he is acting, a 
person acquiring right through his signature cannot do summary dili- 
gence. Where a bill, protested by the last indorsee (the Bank of Scotland), 
was paid by the drawer, who got a receipt upon the instrument of protest 
signed “Thomas Tennent, Agent,” the drawer was not entitled to do sum- 
mary diligence by obtaining decree of registration on the bank’s protest.’ 
The bill and relative documents presented as a ground for decree of 
registration did not of themselves connect the charger with the protest. 
Ex facie of the documents presented there was nothing to shew either that 
Tennent was agent for the bank, or that he had authority to bind it and to 
assign its rights to the bill and protest. If it had been signed “ Agent 
for the Bank of Scotland” it might have been sufficient.‘ 

(4) Forged Subscription —lIf the subscription is forged it need scarcely 
be said that diligence is incompetent. The forged signature is inoperative 
and no party can thereunder acquire a right to enforce payment unless 
against one who is precluded from pleading the forgery.° 

When is Caution required in a Suspension ?—Where there is a mere 
allegation of forgery without the production of genuine signatures,° 
although a commission and diligence to recover genuine signatures is 
moved for,’ a note of suspension of the diligence on the protest will only 
be passed on caution or consignation. A diligence will only be granted 
after the note has been passed. But if it is admitted by the charger, or 
if the Court is satisfied by inspection of the signature on the bill con- 
trasted with signatures produced and which are admittedly genuine, that 
the acceptance is forged, the note of suspension will be passed without 


1 Summers v. Marianski, 1843, 6 D. 5 Bills of Exchange Act, 1882, sec. 
286 (L.O. 288); Davison v. Robertson, 24; see Chalmers on Bills, 71, and cases 
1815, 3 Dow’s App. 218. there. 

2 Summers v. Marianski, supra, 289 ; 6 Ross v. Waddell, 1837, 15 S. 1219. 
Mackintosh v. Macdonald, 1828, 78. 155. 7 Thomson on Bills, 409, comment- 

3 Summers v. Marianski, supra. ing on Dougals v. Robin, 1828, 6 S, 


4 See pp. 386, 392, where this ismore 504. 
fully treated. 8 Ibid. 
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caution.’ Where a letter from the forger was produced admitting that 
the complainer’s name had been put to the bill and it was shown that 
other bills had been put into circulation under similar circumstances, the 
note was passed without caution.” But an admission by the charger that 
the drawer was a notorious forger did not dispense with caution. If the 
Court is not satisfied that the signature is forged caution will be re- 
quired.* The former practice was to remit to engravers, and on report 
that the signature was forged, to pass the note without caution.® Asa 
general rule the signatures produced must be anterior to the date of the 
bill;® but the Court may, in special circumstances, be satisfied with 
signatures posterior in date.’ Where the suspender stated that he was 
an old man, that he did not write well, and that he was not in the habit 
of signing documents, the Court accepted as sufficient his signature 
subsequent to the raising of the suspension. An averment of forgery 
although accompanied with genuine signatures for comparison will not 
entitle the suspender to have the note passed without caution, or even to 
have a remit to engravers to report on the point, if he has been guilty of 
undue delay in pleading the forgery and repudiating the bill. As where 
he had frequently been in communication with the creditor as to the bill 
and never taken the objection;® or where he has received a charge and 
acquiesced in it for a long time.’ In these cases the suspender’s actings 
militated against his averment of forgery. But where the charger might 
with ordinary diligence have known that the bill was forged, it will not 
prevent the note being passed that the suspender knew of the bill after it 
fell due and also of the forgery and did not state this, the bill however 
not having been exhibited to him." 

Where the Suspender has adopted the Bill he cannot plead Forgery. 
What amounts to Adoption—Where the suspender has by his actings 
adopted the bill,!? or even where he has admitted the debt,'* he will be 


1 Ross v. Millar & Baird, 1831, 10 9 Dizon v. Know, 1854, 16 D. 869; 
S. 95; Paterson v. Mitchell, 1826, 5 S. Findlay v. Currte, 1850, 13 D. 278 


43 (N.E. 40). 10 Matklem v. Walker, 1833, 12S. 53 ; 
2 Troup v. Begg, 1838, 1 D. 356. Paterson v. Sparrow & Co. 1821, 1S. 
3 Milne v. Littlejohn, 1838, 1 D. 223 (N.E. 218). 

137. 11 M‘Arthur v. Paterson, 1825, 3 S. 
4 Beveridge v. Collies, 1870, 7 S.LR. 607 (N.E. 427). 

430. 12 Provan v. Gray, 1821, 1S. 92 (N.E. 
5 Henderson v. Macartney, 1828,68. 94); Findlay v. Currie, supra; Brown 

460; Wilson v. Hart, 1826, 4S. 504 v. Brit. Linen Co, 1863, 1 M. 798; 

(N.E. 511). Urquhart v. Bank of Scotd. 1872, 9 
6 Ross v. Waddell, supra. S.L.R. 508. 
7 Kechans v. Barr, 1893, 21 R. 75. 13 Fraser v. Maclennan, 1849, 12 D. 


8 Kechans v. Barr, supra. 208; Halliday v. Rule, 1822, 3 Mur. 119. 
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altogether barred from pleading the forgery. If there is a conflict between 
the parties as to the facts averred by the charger as proving adoption, the 
note will be passed without caution in order that the question may be 
determined in that action.’ 

Adoption is in each case a question of circumstances. Where action 
was raised on the bill, and the defender, after personal citation and in 
knowledge of the forgery, allowed decree to pass, he was afterwards barred 
from raising a suspension.” So where the defender delayed for six months 
after the bill was exhibited to him, by which time the forger, his brother, 
When the 


suspender had paid bills similarly accepted, and was informed weeks 


had absconded, the Court allowed an issue of adoption.’ 


before the bill fell due of its existence, and his agent called and examined 
the bill, did not state that it was a forgery, but on the contrary said that 
if the bill was not paid by A. B. (the alleged forger), his client wished it 
renewed, an issue was allowed. A recent case contains a résumé of the 
whole decisions on this subject, and lays down the rule that mere delay 
to give notice of the forgery to the bill-holder will not necessarily imply 
adoption of the bill, unless the bill-holder or others have been prejudiced 
thereby.’ The facts were as follows. A Dill for £76 drawn by A. and 
bearing to be accepted by B. and C. was discounted by a bank. It fell 
due on 10th April and on 12th April, a Saturday, the bank gave notice 
of dishonour to B., who lived at some distance from the office of the bank. 
B. gave no reply. Without waiting for an answer from B., the bank 
allowed the bill to be retired by A., who paid £6 in cash and discounted 
another bill for £70 drawn by him and bearing to be accepted by the 
same B. and C. This second bill fell due on 17th July and the bank on 
14th and 15th July notified B., and on the 21st gave notice to him that 
it was overdue. He made no reply till 29th July when he informed the 
bank that his signature was forged. Notwithstanding various suspicious 
circumstances tending to show knowledge and authorisation or adoption 
on the part of B., the House of Lords reversing the judgment of the Court 
of Session, held (1) that it was not proved that B. had authorised his name 
to be put to the bill or had subsequently adopted the signature, and (2) 
that he was not barred by his silence from repudiating liability, as the 


! See Findlay v. Currie, supra ; Brown 


4 Brown v. Brit. Linen Co. 1863, 1 
v. Brit. Linen Co., supra. 


M. 793; as to onus probandi see observa- 


2 Provan v. Gray, 1821, 18. 92 (N.E. 
94); but there were other circumstances. 

3 Findlay vy. Currie, 1850, 13 D. 278; 
Marklem vy. Walker, 1833, 12 S. 538; 
Urquhart v. Bank of Scotd. 1872, 9 
S.L.R. 508, 


tions of L. Pres. Inglis in Powrie v. Louis, 
1881, 18 SLR. 533. 

° M‘Kenzie v. British Linen Co. 1880, 
7 R. 836, rev. 8 R. (H.L.) 8; also War- 
den v. British Linen Co. 1863, 1 M. 
402, 
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bank had been in no way injured by it. In the cases already noticed the 
bill-holder was prejudiced by the delay) So it was held not sufficient to 
entitle the charger to a counter issue of adoption, that he averred that 
intimation had been sent to the suspender of certain bills of prior date in 
the same handwriting, of which he had taken no notice, it not being 
averred that the complainer saw these bills or adopted them as genuine 
Where a bill was drawn on A. & J. Dougal & Company and apparently 
accepted by that name, the Court refused a suspension presented on the 
allegation that the suspenders had accepted the bill under the name A. 
& J. Dougal and that the words “& Coy.” were added ex post facto. As 
they had admittedly accepted a bill addressed to them as A. & J. Dougal 
& Company they must be considered as having adopted that form in 
regard to the bill.’ 

The question as to adoption should always be raised in a separate issue 
from that of the genuineness of the signature and the acceptor should be 
defender in the former issue.‘ 

Unauthorised Signature.—A bill, of which the signature is unauthorised, 
is in the same position as a forged bill, except that the former may be 
ratified.© If it is clear that the signer had no authority, a note of 
suspension will be passed without caution. So where a partner had 
signed the firm’s name to a bill after the company was dissolved the note 
was passed without caution.°® 

No Designation in Bill— Wrong party charged.—The acceptor’s designa- 
tion should appear on the face of the bill. But the omission is not per se 
fatal. While it is safest not to do summary diligence on a bill which 
omits the acceptor’s designation, the suspender must aver that he was not 
the acceptor. Where the acceptor’s designation had been put into the 
charge, the Court in a suspension in which he averred that he was no 
party to the bill, that the signature was not his (which on inspection and 
comparison seemed true), suspended the charge simpliciter, on the ground 
that the bill having no designation could not be considered a warrant to 
charge any person of the same name.’ On the other hand, where it was 
not averred that the party charged was not the party mentioned in the 
bill, but merely that his designation had been inserted and that it was 


1 See p. 376, supra, notes 3 and 4. M. 793; Boyd v. Union Bank, 1854, 17 
2 Boyd v. Union Bank, 1854,17 D.  D. 159. 
159; M‘Arthur v. Paterson, 1825, 3 S. 5 Bills of Exchange Act, 1882, sec. 24. 
607 (N.E. 427). 6 Goodwin vy. Industrial & General 


3 Dougals v. Robin, 1828, 6 8. 504. Trust, Ltd. 1890, 18 R. 193 ; Snodgrass v. 

4 Rathbone v. Glenny, 1833, 11 S. Hair, 1846, 8 D. 390. See p. 400, infra. 
574; Findlay v. Currie, 1850, 13 D. 7 Wilson v. Mitchells, 1827, 5 S. 318 
278; Brown v. Brit. Linen Co. 1863, 1 (N.E. 295). 
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inaccurate, this was held immaterial.!_ Although. the charger has departed 
from his claim on the bill a suspension of the charge may be passed as to 
the claim for expenses.” 

(5) Signature obtained by Fraud—An averment that the bill was 
obtained by fraud, facility, or circumvention is a good ground for suspension 
between the original parties to the bill, or in a question with one who is 
not a holder in due course. But as this cannot be instantly verified the 
note will only be passed on caution.? In a question with a holder in due 
course such an averment will not warrant a suspension of diligence.* In 
a suspension of a charge on a bill for £100, it was averred that when 
the bill became due, the suspender had paid £30 and granted a bill for 
the remaining £70; that the second bill had been fraudulently altered in 
date and also in amount (to £75) by the respondent, in order to conceal 
that it was a partial renewal of the first bill; that the complainer had 
paid the £75 to avoid litigation, and that the charger was now seeking 
fraudulently to obtain payment of the first bill. The bill for £75 was 
found on inspection to be altered in the date and amount. The respondent 
averred that the bill for £75 was an entirely different transaction from the 
previous bill. The note was passed upon caution.? From the decision it 
would appear that if the bill for £75 had not been vitiated, so as to afford 
prima facie evidence of the suspender’s averments, these averments un- 
supported would not have entitled him to get the note passed even upon 
caution. At the date of this decision such averments could only be 
proved seripto ; but now that proof in any manner of way is admitted,’ 
the complainer would, in such a case, seem entitled to have the note 
passed upon caution. 

In a recent case the complainer, the acceptor, averred that he had been 
induced to part with the bill by false and fraudulent statements and had 
received no value for it; that the bill had been negotiated fraudulently 
and in violation of an order of the Court of Chancery ; that the chargers 
had received it when overdue without value given; and that they had 
received notice of the fraud and of the order pronounced by the Court of 
Chancery. On the other hand, the chargers, a banking company, averred 
that they had acquired the bill during its currency from one of their 
customers without notice of the Chancery Order or of any defect in the 


1 King v. Oreightons, 1841, 4 D. 62, 244; Rannie v. Taylor, 1837, 15 S. 
aff. 2 Bell’s Ap. 81. 1049. 


a 
2 M'Millan v. Bain, 1822, 2 S. 92 Bills of Exchange Act, 1882, secs. 


29, 30. 
N.E. 84). ee 
( ) 5 Simpson v. Taylor, 1874, 2 R. 75. 


3 M‘Queen v. Thomson, 1842, 5 D. 6S Bills of Exchange Act, 1882, sec. 100. 
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title of the prior holders. The note was only passed upon caution. The 
suspender argued that the bill should be passed without caution as 
its negotiation in violation of a previous order of the Court of Chancery 
was evidence of the negotiation being tainted with fraud, and that there- 
fore under the Bills of Exchange Act, 1882, the onus was thrown upon the 
chargers of showing that they had subsequently in good faith given value 
for the bill. 

If it is admitted that a blank bill signed by the acceptor has been put 
to a different purpose than that for which it was signed, this would be 
proof of fraud which would entitle the suspender to have the note passed 
without caution. But although this should appear from the pleadings, if 
it also appears from the letters of the acceptor that he subsequently gave 
authority so to use the bill and admitted liability therefor, the note will 
only be passed upon caution.” 

Bill extinguished by payment, ete., or annulled by failure of condition on 
which granted—A mere allegation that no value was received for the bill 
will not warrant the note of suspension being passed even upon caution ; 
but an averment that the bill has been paid will entitle the suspender in 
question with the drawer to have the note passed upon caution, as such dili- 
gence amounts to a fraud. If the complainer produce documents prima 
facie supporting his averment, the note will be passed without caution.’ 
Notwithstanding decree in a judicial reference finding that the bill was 
extinguished diligence was done on the bill. The diligence was suspended, 
although subsequent to its execution an action of reduction of the decree 
was raised.* But it is not a relevant ground of suspension, to aver that 
the indorsation of the bill charged on is under reduction by the creditors 
of the indorser, and if reduced that a claim of compensation would take 
effect against the indorser by which the sum charged for would be extin- 
guished ;° nor even to aver facts which may raise an accounting between 
the parties.© The Bills of Exchange Act, 1882, has made no alteration on 
the law as to the cases in which caution is required.’ 

On the same principle summary diligence by the drawer is incom- 


1 Renwick v. Stamford, Spalding & 
Boston Banking Co. 1891, 19 R. 163; see 
also Kinloch, Campbell & Co. v. Cowan, 
1890, 27 SLB. 870. 

2 Simpson v. Brown, 1888, 15 R. 716. 

3 M‘Kelvie v. Bryce, 1870, 7 S.L.R. 
262. 

4 Banks v. Smith, 1831, 9 S. 803. 
Where the indorsation of a bill was re- 
duced in question between the holder and 
the drawer, it was found that the holder 


could raise an action on it against the 
acceptor, he not being participant in 
the reasons which led to the reduction. 
Miller v. Duncan & Low, 1825, 4 8. 283 
(N.E. 286), rev. 2 W. & S. 583. 

5 Brown v. Campbell & Co. 11 Feb- 
ruary 1809, F.C. 

6 Blair Iron Co. v. Alison, 1855, 18 
D. (HL) 49; Main v. Wilson, 1897, 5 
SHlbyAlls, NOs Lite 

7 Sec. 100; Sempson v. Brown, supra. 


380 ee ON BILLS AND NOTES 


petent on a bill ne in consideration of a sale and conveyance of 
certain subjects which cannot now be implemented ; 1 or on a bill for the 
price of goods rejected as admittedly disconform to contract.2 In the 
latter case although it was denied that the goods had been properly 
rejected the diligence would be suspended without caution. 


2. THE BILL OR NOTE MUST BE EX FACIE REGULAR, COMPLETE AND UN- 
OBJECTIONABLE.—Any vitiation or defect in essentialibus, or any ambiguity 
in the bill which would render extrinsic proof necessary, will prevent 
summary diligence So a bill past due found in the repositories of the 
deceased drawer torn into three pieces, which were afterwards pasted 
together by his representatives, could not form a warrant for summary 
diligence.‘ 

Erasure or ex facie alteration—An erasure in the date of the bill,’ 
although the bill itself is payable on demand,’ or in the date of payment," 
or indorsee," will 
Although the bill is vitiated, 
evidence is produced showing that the acceptor accepted it in that condi- 
dition, as where he made a note on the bill to that effect, caution will be 
required in a suspension of the diligence."* Where the face of the bill 


exhibited no trace of the alleged vitiation in the amount, and no evidence 


or in the sum,8 or in the name of the acceptor,’ drawer '° 


prevent summary diligence. if written 


of it was brought, nor had surprise been expressed at the amount of the 
bill when payment was first demanded, a suspension was refused? A 
suspension of a charge on a bond, and a reduction of the bond, were raised 
on the ground of an ex facie nullity in the testing clause. Decree of 
absolvitor having been pronounced in the reduction on the ground that 


1 M‘Allister v. Mann, 1868, 5 S.L.R. 
239. 

2 Wallace & Brown v. Robinson, 
Fleming & Co. 1885, 22 S.L.R. 830. 

3 Summers v. Marianski, 1848, 6 D. 
286 (L.O. 288), Bell’s Com. 1. 413, 
416. 

4 Thomson v. Bell, 1850, 12 D. 1184. 

5 Armstrong v. Vie 1842, 4 D. 
1347 ; M‘Rostie v. Halley, 1850, 12 D. 
816 ; ae v. Monteath, 1824, 3 S. 
345 (N.E. 245); Murchie v. Macfarlane, 
1796, M. 1458; Master v. Miller, 1791, 
4 T.R. 320, 1793, 2 HBL 141. 

8 M‘Rostie v. Halley, supra ; 
strong v. Wilson, 1842, 4 D. 1347. 

7 Lee, Rodgers & Oo. v. Murdoch 1801, 
4 Pat. 261 (Bell’s Com. 1. 417); Hamilton 


Arm- 


v. Kinnear & Sons, 1825, 4 8. 102 (N.E. 
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8 Leith v. Elphinston, 1734, Elchies, 
“Writ,” No. 1; Grahame v. Gillespie & 
Co. 1795, M. 1453; Edin. & Glas. Bank. 
v. Forbes, 1858, 20 D. 1246; Master v. 
Miller, supra, 345; Sutton v. Toomer, 
1827, 7B. & C. 416. 

9 M‘Ewen v. Graham, 1833, 12 S.110. 

10 Fleming & Leiper v. Scott, 1823, 2 
8. 446 (N.E. 398); Callender v. Kil- 
patrick, 10 December 1812, F.C. 

 M‘Ara v. Watson, 1823, 2 S. 360 
(N.E. 318). 

2 M'Kay & Co. v. Robertson, 1832, 10 
8S. 813; Armstrong v. Wilson, 1842, 4 
ID. e077. 

13 Moodie v. Brown, 1839, 1 D. 1077. 
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the pursuer was barred from objecting to the ew facie error on account of 
ret interventus, he was also held barred from afterwards objecting in the 
suspension that the error prevented the bond from being the foundation 
of summary diligence. 

Omission.—If the bill is wanting in any material particular, as in the 
date, the amount, the drawer’s name, or the payee’s name, summary dili- 
gence is incompetent,’ Although a bill has been accepted when undated,? 
or blank in the payee’s name,‘ or in the amount,’ or in the drawer’s name,° 
it may be filled up before it is completed so as to be a good warrant for 
summary diligence. So where a stamped acceptance, bearing only the 
signature and address of the acceptor, “the words four months after date ” 
and the sum written in figures on the left hand corner, was dated, filled 
up, signed, and discounted by a person to whom it was sent as drawer, it 
was found a sufficient warrant for summary diligence. The proviso under 
the Mercantile Law Amendment Act, re-enacted by the Bills of Exchange 
Act, 1882, rendering summary diligence incompetent on bills issued with- 
out a date, only apples to bills completed by the drawer’s signature—the 
date of such completion being the issuing of the bill.’ The opinion was 
expressed that the case contemplated by the Act is that of a bill issued 
without a date and continuing undated at the time when diligence was 
sought to be done on it. 

The Bills of Exchange Act, 1882 (which does not alter the law 
declared in the above decision), provides that “where a simple signature 
on a blank stamped paper is delivered by the signer in order that it may 
be converted into a bill, it operates as a prima facie authority to fill it up 
as a complete bill for any amount the stamp will cover, using the signature 
for that of the drawer, or the acceptor or an indorser; and in like 
manner when a bill is wanting in any material particular, the person in 
possession of it has a prima facie authority to fill up the omission in 
any way he thinks fit.”* To be binding against a prior signer, it must be 
filled up within a reasonable time, and strictly in accordance with the 
authority given; but if negotiated afterwards to a holder in due course, 
it is valid and effectual for all purposes in his hands, and he may enforce 
it as if it were filled up within a reasonable time and in accordance with 


1 Hamilton v. Wright, 1839, 2 D. 7 M. 382; Bills of Exchange Act, 
86. supra. 5 Sec. 20. 

2 A, v. B. 1750, M. 1442, Elchies’ 6 Lumsden v. Marr, 1806, Hume, 55 ; 
“ Bill,” No. 47; Bell’s Pr. secs. 311, 343. Disher v. Kidd, 1810, Hume, 64; Gras- 

3 Bills of Exchange Act, 1882, secs. sick v. Farquharson, 1846, 8 D. 1073; 
12, 20. Bills of Exchange Act, supra. 

4 Thomson, Still & Oo. v. Gall, 1805, 7 Cameron vy. Morrison, supra. 
Hume, 53; Cameron v. Morrison, 1869, 8 Sec. 20. 
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the authority given.! “Where a bill expressed to be payable at a fixed 
period after date is issued undated, or where the acceptance of a bill 
payable at a fixed period after sight is undated, any holder may insert 
therein the true date of issue or acceptance, and the bill shall be payable 
accordingly. Provided that (1) where the holder in good faith and by 
mistake inserts a wrong date, and (2) in every case where a wrong date is 
inserted, if the bill subsequently comes into the hands of a holder in due 
course the bill shall not be avoided thereby, but shall operate and be 
payable as if the date so inserted had been the true date.” ? 
Stamp.—The bill or note must be properly stamped.’ 


3. NATURE OF OBLIGATION.—Must be pecuniary and certain.—Differing 
from a bond or contract containing an express consent to registration for 
execution, the obligation in a bill or note must be pecuniary and ex facie 
liquid. The sum payable by a bill is a sum certain, although it is 
required to be paid (1) with interest, (2) by stated instalments, (3) by 
stated instalments with a proviso that upon default in payment of any 
instalment the whole shall become due, (4) according to an indicated rate 
of exchange or according to a rate of exchange to be ascertained as 
directed by the bill Where a bill is expressed to be payable with 
interest, unless the instrument otherwise provides, interest runs from the 
date of the bill, and if the bill is undated from the issue thereof.® 

Where the sum payable is expressed both in words and figures, and 
there is a discrepancy between the two, the sum denoted by the words is 
the amount payable. But such a bill will not warrant summary dili- 
gence, as the amount due is not ex facie clear.’ A bill which expressed the 
sum in figures, in the corner, but omitted the word “pounds” in the 
body of the bill, was held to form an effectual warrant for summary 
diligence, on the ground that no extrinsic evidence was necessary to 
supply the deficiency, and there was no ratio dubitandi as to the meaning 
of the bill. Lord Fullerton however dissented and said “Documents 
though in some measure imperfect and ambiguous, may be received as 
grounds of ordinary action; because it is within the competency of the 
Court to determine, by the application of the judicial mind, what is their 
true meaning, and how far the imperfection or ambiguity is fatal. But in 
the case of summary diligence, something more is required. The 
documents must be so free of all doubt or ambiguity as to demand the 


1 Sec. 20. 5 Sec. 9 (3). 

2 Sec. 12. 6 Sec. 9 (2). 

3 Bell’s Com. 1. 415. 7 Bell’s Pr. sec. 325. 
4 


Sec. 9 (1). 8 Gordon v. Sloss, 1848, 10 D. 1129. 


OBLIGATION MUST BE PECUNIARY 383 


issue of the warrant for the diligence from an officer, whose duties are 
merely ministerial, and who has no authority to exercise any judicial 
function, or to form any judicial opinion upon the subject... . Prima 
facie” the writing and the figures “are different and the written words 
are the most essential of the two. How far the one controls or explains 
the other is a very fit and competent subject for the consideration and 
determination of a Court. But the very circumstance of its requiring 
judicial consideration and determination just shows that is beyond the 
reach of the officer whose duties are merely ministerial.” ! 

While the obligation ina bill ornote may beconditional on the occurrence 
of some event,’ such an acceptance will not warrant summary diligence.’ 

Amount for which Diligence may be done-—Summary diligence is 
competent for the amount of the bill or note, with interest from the date 
of the bill in case of non-acceptance, and from the day of payment in case 
of non-payment, and also for all other sums specified in the bill, as 
exchange, re-exchange, expenses, damages, etc.? With the exception of 
interest on the principal debt there can be no summary diligence for a 
sum not stated in the bill.* 
such a claim, as for exchange, re-exchange, damages, interest, or expenses, 
is reserved, and in case of suspension the creditor may add a claim to the 
charge at the discussion “to the effect that the same may be liquidat 
and decree given therefor.”° This, however, has fallen into disuse. 
Where after diligence has been used the debtor pays the principal sum 
and interest, but not the expenses, the creditor must deliver up the bill. 
But he will retain the extract protest and other steps of diligence as the 
foundation of his claim for the expenses in an ordinary action.” 

As already noticed when dealing with the essentials of a charge, if 
there has been any payment to account a marking should be made on 
the extract decree and diligence done only for the remainder. Diligence 
done for the full sum is not wholly null, but the charge will be suspended 


to the extent to which the debt had been paid.’ The same remark 


But the right to raise an ordinary action for 


1 See also Cochrane v. Bryson, 1713, 
M. 116277. 

2 Bills of Exchange Act, sec. 19. 

3 Bell’s Pr. sec. 316; see Hughson v. 
Cullen, 1857, 20 D. 271. 

4 Where interest is not mentioned the 
statute is not clear but the practice is 
fixed. 

5 1681, c. 20; Ersk. 3. 2.36; Thom- 
son on Bills, 405; Menzies’ Cony. 377 ; 


see Bills of Exchange Act, 1882, sec 57. 
This section does not apply to summary 
diligence. The view expressed in Bell’s 
Com. 1. 429 and Bell’s Pr. sec. 342, that 
summary diligence may be done for the 
costs of dishonour, is unsound. 

8 Menzies’ Cony. p. 377. 

7 Wilson v. Stronach, 1862, 24 D. 
271; Davidson vy. Dunbar, 1821, 1 8. 
43 (N.E. 46); M‘Martin v. Forbes, 1824, 
3S. 275 (N.E. 194). 
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applies to diligence on an extract decree of registration. An indorser, 
who had prior to a bill becoming due acceded to a composition contract 
by the acceptor, on the bill being dishonoured assigned it on payment to 
a third party. The assignee having charged on the bill for the full 
amount, it was found that he was bound by the composition-contract and 
the charge was suspended to the extent of the sum paid thereunder. 
Although the last instalment under the contract was not payable at 
the date of the charge but fell due before judgment, the charge was also 
sustained for the amount of it! It was considered quite proper to charge 
for the full sum leaving it to the acceptor to plead the composition 
contract. Although a charge for the principal sum in a bond was under 
suspension, it was competent to charge for interest accruing subsequent to 
the charge.” 


PARTIES WHO MAY USE DILIGENCE AND PROCEDURE IN SPECIAL CASES. 
—Generally.—The person doing diligence must be ex facie in right of the 
bill. Ifthe charger is, ex facie of the bill, in titulo thereof, so that he can 
discharge the same, any transaction proved by extrinsic evidence between 
him and another party is ineffectual—as being 7s inter alios acta. Thus 
if ex facie a person has sole right to a bill, it is no defence to diligence by 
him that it appears alvwnde, as by his oath, that it belonged to another 
jointly with him, or that he held it only in trust.* In one case the 
acceptor of a bill, the indorsation of which had been reduced in an action 
between the drawer’s trustee and the indorsee, was held liable to the 
indorsee, who was not connected with the reasons which led to the 
reduction.” 

The Holder cannot be prevented from using Diligence—As the holder 
has an absolute right to the bill, he cannot be controlled in the use of 
diligence upon it by any of the other parties to it. Where the bill-holder 
had executed a poinding against the acceptor, he was afterwards entitled 
to desist therefrom and to demand payment from the indorser.6 “If the 
holder agree to give the acceptor delay, he may discharge the indorsers ; 
but so long as he does not do that, they cannot direct him what steps of 
diligence he is to take, or how stringently he is to proceed. When they 
are not satisfied with his mode of proceeding, their course is to pay the bill, 
and then take what they consider the proper steps for their own relief.” ? 

1 Dick v. Murison, 1845, 8 D. 1. 5 Muller v. Duncan, 1825, 4 S. 283, 
2 Campbell v. Gordon, 1840, 2 D. 639. (N.E. 286), rev. 2 W. & S. 583. 
ee ae 6 Kerr v. Barbour, 1837, 15 S. 1041. 


4 Aitchison v. Macdonald, 1823, 2 S. 
478 (N.E. 425). * Thomson on Bills, p. 413. 
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Summary Diligence and Ordinary Action is Incompetent—If the creditor 
has raised an ordinary action for the sum in the bill he is not entitled to 
use summary diligence so long as the action is in dependence.’ It is 
immaterial that it has fallen asleep—the plea of lis alibi pendens is still 
applicable.? After registration of the protest an ordinary action was 
raised. It fell asleep and nothing was done for ten years, when an extract 
of the registered protest was obtained and a charge given. The Court, 
although clear that summary diligence could not be done as the action 
had not been abandoned, doubted whether, if the action were abandoned, 
the debtor would not be entitled to plead that the abandoned action had 
not interrupted prescription and that summary diligence was being done 
on a prescribed bill? If the action were abandoned, and there was no 
question of prescription or ves judicata, it would seem competent to revert 
to summary diligence.* Where a protest on a promissory note with a 
blank indorsation was extended, recorded, and extracted, at the instance 
of A. B. as holder, a subsequent registration of another protest against the 
same parties at the instance of CO. D. as holder, was found irregular and a 
charge given thereon was suspended.° 

An Agent does not require an Express Mandate for protesting—An agent 
does not require an express mandate from the creditor to authorise the 
protesting of a bill and the recording of the protest. His possession of 
the bill or note is sufficient. Where a creditor gave his agent a bill for 
the purpose of doing diligence, and afterwards sent him another bill which 
he had taken for the same debt at a longer period, without express in- 
structions to do diligence on it, the agent was held to have an implied 
authority for this purpose when the bill fell due.° But where the bill is 
marked paid the agent is not entitled to proceed with diligence thereon 
without special authority, as it is presumed from such marking to have 
been retired by the debtor.’ 

Creditor though Foreigner need not sist a Mandatory.—Although the 
creditor is a foreigner it is not necessary that he should sist a mandatory 
before proceeding to execute summary diligence.® He is thus in a better 
position than if he had raised an ordinary action. The reason for the 
difference is that protesting a bill and recording the instrument of protest 

1 Fisher v. Stewart, 1825, 3 S. 607 4 See Clark v. Hamilton,1875, 3 R.166. 
(N.E. 426); Denovan v. Cairns, 1845, 7 5 Service v. Youngman, 1867, 6 M. 172. 


D. 378, contra Keltie v. Wilson, 1827, 6 6 M‘Donald v. Kelly, 1821, 1 8. 101 
S. 258. Special statutes may warrant (N.E. 102). 


both action and diligence. See Govan 7 Jackson v. Williamson, 1825, 4 S. 
Oomrs. v. Clark, 1889, 5 S.L. Rev. 156. 292 (N.E. 296). 
2 Denovan vy. Cairns, supra. 8 Ross v. Shaw, 1849, 11 D. 984; 


3 Tlid. Ogilvy v. Scott, 1849, 21 Jur. 349. 
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are purely ministerial acts which do not require judicial authority and 
which the debtor can in no way prevent ; and while a mandatory becomes 
responsible for the expenses of process there is here no process. To 
require that a mandatory should be sisted in such circumstances would be 
useless, as it is impossible to obtain either judicial investigation of the 
fitness of the mandatory or judicial warrant for his acceptance or rejection. 
The debtor may also be charged on the extract registered protest without 
a mandatory being sisted, but if litigation ensues this must be done.t 

In treating of the parties by whom diligence may be done it is evident 
that several cases fall to be noticed. Apart from the title of the bill- 
holder at the time of dishonour to do diligence thereon, the title of parties 
who have subsequently acquired right to the bill must be considered, and 
this will differ according to the length to which the holder at the time of 
dishonour has proceeded with diligence before transferring his right. It 
is convenient to deal with three cases—(1) where the dishonoured bill has 
been noted, but the protest not extended, (2) where the protest has been 
extended but not registered, and (3) where the protest has been registered.” 

1. WHERE BILL MERELY DISHONOURED.—(1) Diligence by Holder at 
Dishonour.—By 1681 c. 20 diligence may proceed at the instance of the 
payee or his order ; and it has long been settled in practice, subject to the 
exceptions after noticed, that the title of the person protesting the bill 
must appear ex facie of the bill. If the bill or note is payable to bearer, 
or is blank indorsed, the holder’s title is clear. If it be indorsed specially, 
the person in whose name the bill is protested must be ex facie the 
indorsee. ‘So if a bill were indorsed thus “Pay to the Agent for the 
North of Scotland Banking Company at Macduff or order” without 
mentioning the agent’s name, summary diligence would be incompetent, 
either at the instance of the agent, or a second indorsee from him.? “The 
chain of indorsations must present a series of names terminating in the 
holder.” Here extrinsic evidence was necessary to show that the holder 
was the agent of the bank. On the other hand, a bill payable to John 
Sproat, treasurer of an incorporation named, gave him a good title to sue 
and therefore to do diligence thereon." On the same principle, a husband 


1 Ross v. Shaw, supra. 


tending of the protest; but as the Bills 
2 The protest is supposed to be ex- 


of Exchange Act, 1882, recognises the 


tended on the day of dishonour, and 
bears that date. In practice it is ex- 
tended at any time within six months 
after the date of dishonour; but the bill 
is noted on the day of dishonour. The 
word “ protesting” has been ambiguously 
used to apply to the noting or the ex- 


practice of “ noting” that term will where 
possible be used instead of “ protesting.” 
3 Fraser v. Bannerman, 1858, 15 D. 
756. 
4 Leslie v. Sproat, 1829, 7 S. 312. In 
Trotter & Grant v. Dores, 1833, 12 S. 
161, a charge at the instance of Thomas 
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was not entitled to protest in his own name, to the effect of using summary 
diligence, a bill payable to his wife or order, to which he had acquired 
right in virtue of his jus mariti1 From the opinion of one of the judges 
it would seem that if evidence had been produced to the notary of the 
husband’s right, and this had been inserted in the instrument of protest, 
the diligence would have been good. But as the statutes limit summary 
diligence to the drawer, payee, or indorsee, this view had better not be 
relied on. The same question will arise where the payee in a bill payable 
to order has died before the bill is dishonoured, and his executor has 
acquired right to the bill by confirmation. While it may be competent 
to produce the confirmation to the notary and get the protest extended in 
name of the executor, so as to warrant diligence on the extract, it will be 
better, in every case in which the holder is not ex facie the payee in the 
bill, to proceed by ordinary action.2 If the payee—having become 
bankrupt before the bill is dishonoured—has indorsed the bill to his 
trustee, the latter is then as payee entitled to do summary diligence. If 
indorsation cannot be got, the trustee had better, as in the above case, 
proceed by ordinary action.’ 

Contrary to former law, a bill payable to the holder of an office for the 
time being is good,* but as the Bills of Exchange Act in no way extends the 
law and practice as to summary diligence,’ it may be questioned whether 
summary diligence can be done on such a bill. The same remark applies 
to a bill payable alternatively to one of two payees or to one of several 
payees, which before the recent Act was not a good bill.® If the bill is 
made payable to one person “for” or “in trust for” another, only the 
former can maintain action or diligence on it although he is liable to 
account to the latter. 

Special parties.—Married wonen, Joint obligees, Partnerships (social and 
descriptive name).—The special cases which deserve notice have already 
been considered in dealing with “The Charge.”” Only the more important 
decisions specially relating to summary diligence are here noticed. 

Where a bill is granted to a married woman it is sufficient to extend 


Dores on a promissory note in favour of 
Thomas Dores or his successors in office 
for behoof of the Incorporation of Fleshers 
and Candlemakers of Canongate was sus- 
pended on caution, but the objection was 
that that body was not a legal body and 
had no seal of cause. The decision seems 
unsound. 

1 Smith v. Selby, 1829, 7 S. 885. 

2 Fair vy. Cranston, 1801, M. 1677; 


M‘Donald’s Trs. v. Rankin, 13th June 
1817, F.C. 

3 Ogilvie v. Moss, 1804, M. App. “ Bill,” 
Nos di(: 

4 Bills of Exchange Act, 1882, sec. 7 
(2). 
5 Sec. 98. 

8 Sec. 7 (2); Thomson v. Philp, 1867, 
5 M. 679; Holmes v. Jaques, 1866, L.R. 
1 QB. 376. 7 Supra, p. 306, 
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the instrument of protest in name of the wife, although it is also advisable 
to state the concurrence of the husband. But the charge should be by 
her with consent of her husband. A charge at her own instance will be 
suspended, but it is enough if the husband appear in the suspension and 
give his concurrence.’ 

Where the bill is granted in favour of two or more payees jointly, the 
ordinary rules of title to sue apply. As in an ordinary action for payment 
both or all must join, so both or all must concur in the diligence done 
on the bill.’ 

If the bill is in favour of a firm with a social name the instrument of 
protest should be extended in name of the firm and the charge will be at 
its instance? It may also be in name of and the charge at the instance 
of (1) the firm and the individual partners without naming them, or (2) 
the firm and the individual partners naming them, or (3) the firm and one 
or more of the partners named.* Although the extract registered protest 
is in name of the company and the individual partners nominatim, the 
charge must be at the instance of and to make payment to the company, 
not to the individual partners.” In England a charge in name of the 
individual partners would be sufficient, but all the partners would require 
It is not enough that the one omitted has no 
He should renounce 


to concur in the charge. 
interest, as a discharge cannot be got without him. 
ex facre of the bill. 

If the bill is in favour of a firm with a descriptive name, and the 
names of three partners (if there are as many) also appear on the bill, the 
instrument of protest will be extended in name of, and the charge will 
If the 
bill bears only the name of the company, an instrument of protest in 
similar terms is not a ground of diligence. It seems competent to get 
the notary to extend the protest in name of the company and three 
named partners. The company’s right appears ex facie of the bill and the 
insertion of the partners’ names is merely to acquire the necessary legal 
instance.’ One partner is entitled to use the name of the only other 


proceed at the instance of, the company and the partners named. 


1 Lyle v. Mackay, 1849, 11 D. 404; 
Borthwick v. Grant, 1829, 7 S. 420; 
Jeffrey v. Matheson, 1826, 4 S. 765 (N.E. 
773), (suspension granted but facts were 
special); Wight v. Dewar, 1827, 5 S. 
549 (N.E. 516). 

2 Bell’s Pr. sec. 52, contra. 

3 Wilson v. Ewing, May & Oo. 1836, 
14 8. 262; Forsyth v. Hare & Co. 1834, 
138. 42,45; Thomson v. Johnstone, 1836, 


15 S. 173; Thomson v. Liddell & Co. 2 
July 1812 F.C.—overruling Atchison & 
Co. v. Burnside’s Trs. 1832, 10 S. 296. 

4 Ibid. See p. 296 and p. 309, supra. 

5 Cratg v. Brock, 1841, 4 D. 54. 

6 Guidon v. Robson, 1809, 2 Camp. 
302 (L. Ellenborough). 

7 Antermony Coal Oo.v. Wingate, 1866, 
4M. 1017 (L. Pres. 1018); Natl. Exchange 
Co. of Glasgow v. Drew, 1848, 11 D. 179; 
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partner, so as to make the instance good.! Where the company has 
nominated a cashier or manager for the purpose of suing or executing 
diligence, to whom the obligant has bound himself, diligence may proceed 
in that person’s name.’? But if the obligant has only bound himself to 
account to the company, diligence at the instance of a manager authorised 
by the company is objectionable.® A bill was drawn per procurationem 
of the Greenock Distillery Company, who, having indorsed the Dill re- 
acquired it,—the receipt bearing that it was paid by the company. Letters 
of horning were obtained and a charge given at the instance of James 
Ballantyne, in name and for behoof of and as authorised by the Greenock 
Distillery Company. It was found by three judges that, as the company 
itself could not have given a charge in its descriptive name, its procurator 
could be in no better position than itself. An equal number of judges 
held a different opinion. Lord Fullerton after referring to the case of 
Fisher v. Syme and other cases said, “I cannot help thinking, that those 
and other similar cases go far to establish that action, or diligence, may 
be sustained at the instance of individuals, though acting only by delegated 
powers from a descriptive firm, particularly where the document founding 
the action or diligence, is taken to those individuals, and when there is no 
question of their existing powers to recover payment and discharge the 
obligations.” But the distinction is that the acceptor did not bind himself 
to pay to the charger, but only to the Greenock Distillery Company ; 
therefore diligence required to be at the instance of the company, 
and in that case three or all of the partners must be joined. If the 
company had indorsed it to the charger, the diligence would then have 
been good. 

Diligence at the instance of or against joint-stock companies, banking 
and railway companies, incorporations, etc. is fully dealt with elsewhere.* 
Summary diligence presents no peculiarities. 

(2) Representatives of holder—Trustee in bankruptcy.—W here the holder 
at the time of dishonour has died, his executor in virtue of his confirma- 
tion has right to the bill, The proper procedure is for the executor to 
get the notary in extending the protest to narrate that the bill was pro- 
tested at the instance of the deceased. The protest will then be registered,” 
and an extract obtained. As the extract will be in name of the deceased, 


London, Leith, etc. Shipping Co. v. 78. 110; Fisher v. Syme, 1827, 6 S. 
M‘Corkle, 1841,3 D. 1045. These were 216; Parsley Union Bank v. Hamilton, 
cases of ordinary action but the same 1831,9 S. 488; Drummond v. Holliday, 
applies to summary diligence—Fleming 1831, 9 S. 284. 
v. Ballantyne, infra. 3 Fleming v. Ballantyne, 1840, 3 D. 
1 Antermony Coal Co.v.Wingate, supra. 242, 5 D. 305. 4 
2 Cheyne & Mackersy v. Little, 1828, 4 Supra, p. 299. 5 16938, c. 15. 
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the executor cannot do summary diligence thereon; and, as he is not in 
the position of a party who has acquired right to an extract, sec. 7 of the 
Personal Diligence Act, 1838, does not apply. The executor will therefore 
apply for letters of horning, producing the extract registered protest and 
confirmation. The letters will authorise a charge on six days’ induct.’ 

The creditor’s trustee, in bankruptcy or under a trust deed, may get 
the bill indorsed to him, in which case he has the rights of an indorsee. 
Failing indorsation he will proceed as above.’ 

(3) Indorser—Drawer, where bill payable to him.—Any indorser, or the 
drawer where the bill was payable to him or his order,® may re-acquire it 
by payment, and he then comes into his former rights as regards ante- 
cedent parties in the bill. He may then delete his own and all subsequent 
indorsations, and do summary diligence against the parties liable to him ;* 
or he may indorse the bill to a third party who will have the same right 
of diligence. The party re-acquiring the bill does not require an assigna- 
tion or indorsation of the bill—a receipt for his payment is sufficient, 
and this should be written on the bill. Where a partner of a mercantile 
company, which had been sequestrated and discharged, was by the act 
and warrant of the Sheriff declaring the sequestration at an end, invested 
in the firm’s estate, and also received from the trustee and commissioners 
an assignation of the estate, he was entitled to do diligence against the 
acceptor of a bill in which the company were drawers and which they 
had re-acquired. The act and warrant declaring him to be invested in 
the firm’s estate would in itself have been a sufficient assignation.® It 
has been held that if there is a receipt on the bill for its amount in favour 


1 Tt is noticed below that the drawer 


III. c. 72, sec. 43; Bills of Exchange Act, 
or a prior indorser re-acquiring the bill 


1882, sec. 59 (2) (b). By scoring the three 


after it has been noted, or a third party 
taking it by indorsation after it has been 
noted, can get the protest extended in his 
own name. ‘The reason why an executor 
cannot de so is that he has no title ex 
facie of the bill See Kennedy v. 
M‘Whirter, 1849, 11 D. 1198; Shand 
& Co. v. Winton, 1848, 11 D. 162; 
Crawfurd, 1736, Elchies, ‘‘ Bill,” Nos. 9 
and 10; 1681,c.20; 12 Geo. III. c. 72, 
sec, 43. 
2 Shand & Oo. v. Winton, supra. 


3 Je. any person who previously had 
right to the bill. 


4 Mackie v. Hilliard & Co. 1822, 1 S. 
499 (N.E. 464). 


5 1681, c. 20; 1696, c 36; 12 Geo. 


last indorsations a bill was restored to a 
prior indorser, and was delivered by him 
in this state before the term of payment 
to a third party without a new indorsa- 
tion. The bill was held to be effectually 
transferred, so as to give the holder the 
privilege of a bona fide indorsee. Adam 
v. Watson, 1827, 6 S. 244; Russell v. 
Mather & Peacock, 1824, 2 S. 648 (N.E. 
546) (doubted in Adam v. Watson, supra) ; 
Fairholms, 1752, M. 1474; Hamilton v. 
Dalrymple, 1724, M. 1403; Orawfurd, 
1736, Elchies, “ Bill,” Nos.9&10; Stratton 
v. Scott, 1743, Elchies, “ Bill,” No. 33 ; 
Robertson v. Haliburton, 1744, Elchies, 
“Biull,” No. 35. 

° Shand & Oo. v. Winton, 1848, 11 
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of an indorser, no prior indorser nor the payee or drawer can be re-invested 
merely by scoring the indorsations, and that the receipt cannot be scored 
like the indorsations.! The authority of the case has been questioned, 
and properly so. 

(4) Drawer acquiring bill payable to third party.—(a) Bill not accepted. 
—Where a bill payable to a third party has owing to non-acceptance been 
paid by the drawer he is not entitled to do summary diligence, or even to 
raise an action founding on the bill, but must raise an ordinary action 
narrating the transaction which led to his claim. 

(b) Bull accepted.—Where a bill payable to, or to the order of, a third 
party is paid by the drawer, the drawer may enforce payment thereof 
against the acceptor, but may not re-issue the bill. The acceptance 
affords a presumption of funds in the drawee’s hands belonging to the 
drawer.* It is doubtful, although sometimes adopted in practice, whether 
he would be entitled to do summary diligence. The Act 1681 c. 20 is 
limited to the payee or his order, and this can scarcely include the drawer, 
unless the bill was payable to him or his order, which is not the case now 
dealt with. Taking a receipt on the bill and scoring the prior indorsa- 
tions has no effect in his favour, as that only re-invests one who had right 
before the indorsations, as the payee or a prior indorsee. All difficulty 
will be avoided by indorsing the bill to the drawer. He will then, as in 
the case of a stranger indorsee, be entitled to have the protest extended in 
his own name. 

In all cases where the bill has been re-acquired by drawer or indorser 
after it has been noted, the protest will be extended at the instance and 
in name of the party re-acquiring the bill, and not in name of the holder 
when it was dishonoured and in whose name it was noted.’ The produc- 
tion of the receipt to the notary will be sufficient to warrant this. 
Diligence will then be done on the extract. 

(5) Indorsee subsequent to noting—aA third party may of course acquire 
the bill by indorsation from the holder at the time of dishonour, or from 
one previously in right of the bill who has re-acquired it from him as 
already noticed, and may do summary diligence thereon.° In the latter 
case the diligence can only be directed against the party from whom he 


1 Russell v. Mather & Peacock, 1824, 5 Mackie v. Hilliard & Co. 1822, 18. 
2 S. 648 (N.E. 546). 499 (N.E. 464); Menzies’ Conv. 368 ; 

2 Adam v. Watson, 1827, 6 8. 244. Bell’s Lect. 1. 499. 

3 Bills of Exchange Act, 1882, sec. 6 Allan v. Galli, 1829, 7 8. 706; 
59 Swanston v. Archibald, 1837, 16 S. 308 ; 


4 Simmonds v. Parminter & Barrow, Bills of Exchange Act, 1882, sec. 59 (2) 
1747, 1 Wilson, 185. (b). An assignation is not necessary. 
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acquired the bill and those who are liable to him. Although the bill has 
been noted in name of the holder at the time of dishonour, the instrument 
of protest is extended in name of the indorsee and summary diligence 
may be done by him on the extract. 

If an assignation and not an indorsation were granted the assignee 
would require to proceed by letters of horning, as his title does not appear 
ex facie of the bill. 

2. WHERE PROTEST EXTENDED BUT NOT REGISTERED AND TRANSFER TAKES 
PLACE.—(1) Payee—Indorsee—Drawer, if bill payable to him— Where, after 
a bill has been protested and the protest extended, it is paid by the 
payee, or a prior indorsee, or by the drawer when the bill is payable to 
him or his order,? who obtains a receipt therefor and also the protest that 
he may operate his claim of relief, he can himself register the protest 
along with the receipt. He will then obtain an extract in his own name, 
on which he may charge those parties in the bill who are bound to relieve 
him. He does not require to re-extend the protest in his own name.‘ 
Although the bill after passing through the hands of several indorsees 
had been paid by a person swpra protest for the honour of the second in- 
dorser, without an indorsation of the bill or assignation of the protest, the 
protest might notwithstanding be registered at the indorser’s instance 
with a view to diligence. It has sometimes been thought that the Act 
12 Geo. III. c. 72, sec. 43 limits this to the case of an indorsee, and that the 
payee has not this privilege. But this does not appear to be so and in 

The Act does not affect the right of the 
payee, and as by the Act 1681, c. 20 he is in the same position as the 
drawer, he is entitled to do diligence on the protest.’ 


practice there is no restriction.® 


The same right of 
summary diligence also belongs to the payee or indorsees of promissory 
notes, which by 12 Geo. III. c. 72 are placed in the same position as bills 
quoad diligence. 

To warrant summary diligence it must clearly appear that the receipt 
is signed by a person who is in titulo to do so, ie. the bill and protest 
must show ex facie every step of transmission so as to connect the charger 


1 Allan v. Galli, supra; Swanston 
v. Archibald, supra; 12 Geo. III. « 
72, sec. 43; Thomson on Bills, 418, 
contra. 

2 Shand & Co. v. Winton, 1848, 11 D. 
162. 

3 Summers v. Marianski, 1843, 6 YT. 
286; Fleming v. Ballantyne, 1840, 3 D. 
242, 5 D. 305. 

4 Kennedy v. M‘Whirter, 1849, 11 D. 


1198; Herries, 1745, M. 1509; 1681. 
20; 1696, c. 36 ; 12 Geo. III. ¢. 72, sec. 
43; Thomson on Bills, 417; Menzies’ 
Cony. 376; Bell’s Lect. 1. 499. 

° Crawfurd, 1736, Elchies, “Bill,” 
Nos. 9 and 10, approved by L. Medwyn 
in Kennedy v. M‘Whirter, supra. 

6 Summers vy. Marianskt, supra; Flem- 
ing v. Ballantyne, supra. 

™ Kennedy v. M‘Wharter, supra. 
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with the bill. Where the Bank of Scotland was the last indorsee, and 
the drawer, who was also the payee, on payment took a receipt upon the 
protest signed by a country agent for the bank, thus “Thomas Tennant, 
Agent,” the drawer was not entitled to use summary diligence! L. 
Fullerton said “the question is—whether the receipt produced is a proper 
receipt from the bank. It is not enough to say that the person signing it 
is de facto agent for the bank. It is necessary that the receipt itself 
should make it quite clear that it was granted by the bank, ze. by one 
authorised to act for the bank. The signature attached would have been 
quite as clear without the word ‘agent.’ It is, therefore,a mere name. I 
think it is quite fixed by the late cases that this is not sufficient. The older 
cases seem to have reference to an anomalous sort of procedure not now 
known—a sort of ex parte application to the Court, for an order upon the 
proper officer to issue the diligence.” The receipt should be written on 
the protest. It will be observed that the procedure in the above cases is 
the same as if the protest had not been extended. 

(2) Drawer, where bill payable to third party—Where the bill is 
payable to a third party, the drawer does not by paying the bill and 
getting a receipt therefor acquire right to the bill and extended protest, so 
as to enable him to do summary diligence by registering the extended 
protest and receipt and getting an extract in his own name. It seems 
perfectly competent, however, for the drawer on payment to take an 
assignation of the bill and protest, and proceed to do diligence like an 
ordinary assignee as noticed before. His claim can only be against the 
acceptor—as it would be inconsistent with his position as drawer (and 
therefore one of the parties liable to all the indorsers), if in virtue of the 
assignation he was to proceed against an indorser. 

(3) Third Party, Assignee—Trustee in bankruptcy.—A third party may 
acquire rigbt to a bill, of which the protest has been extended but not 
registered, by indorsation; but to transmit the right to the extended 
protest, he must obtain an assignation.” It has never been decided 
whether an assignation of the bill itself is sufficient, and the assignation 
should be of the bill and protest. Having registered the protest,® the 
assignee will apply for letters of horning, producing the extract registered 
protest and the assignation. The act and warrant of a trustee in bank- 
ruptcy or the conveyance in favour of a trustee for creditors puts the 
trustee in the position of an assignee. 


1 Summers v. Marianskt, supra. 4 Shand & Oo. v. Winton, 1848, 11 
2 See p. 395, infra. D. 162; Young v. Buchanan, 1799, M. 
3 1693, c. 15. 8137. 
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(4) Representatives of creditor—If the creditor in the bill has 
died, his executor will proceed in the same manner as if the protest had 
not been extended. 

3. WHERE PROTEST REGISTERED.—(1) Payee—Indorsee—Drawer, of bill 
payable to him.—The position of a payee, or prior indorsee, or of the drawer 
where the bill was payable to him or his order, re-acquiring the bill on 
payment to the holder, is exactly the same as in the previous case. On 
payment he will receive the extract registered protest with a receipt 
thereon and may proceed to do diligence. Under the forms of diligence 
prior to the Personal Diligence Act, 1838, when the extract registered 
protest did not contain a warrant to charge, the party re-acquiring the 
bill required to register the receipt and then to obtain letters of horning 
in his own name. By section 7 of that Act, the person acquiring right 
to the extract presents in the Bill Chamber or Sheriff Court the extract, 
with a minute indorsed thereon praying for authority to charge, arrest, 
and poind and the evidence of his right. A jiat is granted and the 
extract with this deliverance is then a warrant for all diligence at his 
instance. Although the bill after being protested has been paid the 
payee is entitled to charge in his own name for behoof of the party who 
has paid.® 

It has been doubted whether the receipt would operate as an assigna- 
tion of the extract decree now that it contains the warrant to charge ; 
and it has been suggested that the safer method would be to transfer the 
extract by a formal assignation.* It is thought that a receipt in favour 
of either of the parties above named is sufficient to transfer to them all 
right to the extract. The Act (section 7) provides for the transfer being 
proved by assignation, confirmation, or other legal evidence of such 
acquired right. Where a charge has been given on the extract it is 
better to transmit the title by a formal assignation. But in one case it 
was found that one of several co-acceptors, who had paid the bill after 
the hoider had charged on the extract registered protest, and had 
received the bill and diligence with a letter authorising him to proceed 
therewith in name of the holder, but without a regular assignation, was 
entitled to continue the diligence so as to operate his relief against his 
co-acceptors. It was avowed at the beginning that the diligence was 


1 Scott v. Stewart, 1816, Hume 75. 12, Sch. Nos. 5 and 9. See p. 282, 
In one case a new protest was expede supra. 


in name of the party paying, Freer v. 3 M‘Kechnie v. M‘Farlane, 1831, 108. 
Richardson & Co. 1806, M. App. “ Bill,” 126; Gzbson v. Anderson, 1846, 9 D. 1. 
No. 19, 13 F.C. 579, 4 Menzies’ Cony. 378; Bell’s Lect. 1, 
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continued for the acceptor, so that the other acceptors could plead what- 
ever defences they had against him.! 

(2) Third party—Trustee in bankruptcy—Drawer, where bill payable to 
third party.—A third party acquiring the bill after the protest is registered 
must, to enable him to do summary diligence, obtain a formal assignation 
of the bill and extract.? If a charge has been given it should be specially 
assigned.’ An assignation of the bill or note is not enough. The 
assignee will then obtain a warrant to do diligence in his own name in 
the same manner as in the preceding section.t A trustee in bankruptcy 
or under a trust deed for creditors is in the same position; but he is 
entitled to proceed on the extract using the name of the bankrupt. The 
drawer where the bill is payable to a third party would seem entitled to 
proceed in the same way. His claim would merely be against the 
acceptor.° 

(3) Representatives of creditor.—If after the protest has been registered 
the protester has died, his executor acquiring right to the extract registered 
protest by confirmation is in the same position as an assignee and can 
apply by minute for a warrant to arrest, charge and poind.® 


PARTIES AGAINST WHOM SUMMARY DILIGENCE CAN BE EXECUTED.— 
As it does not fall within the scope of the present work to treat of 
the liability of the various parties to a bill and of the relief which they 
may have inter se, it is assumed that diligence is being done against the 
acceptor. It will be remembered that summary execution on non- 
payment may competently be used at the same time—in the case of a 
bill against drawer, indorsers and acceptor—and in the case:of a note 
against the indorsers and granter.’ 

The special cases where difficulty might be experienced as to the 
party to be charged have been already dealt with in detail,” and only 
those decisions expressly relating to summary diligence are here noticed. 
It will be kept in mind that if the acceptor has died, summary diligence 
is incompetent against his representatives; the debt must be constituted 
against them by ordinary action.° 


1 Walker & Johnstone v. Forbes, 1829, ing in validating prior diligence, see King 


7S. 684. vy. Baillie, 1844, 7 D. 228. 

2 Ersk. 3. 2. 31; Bell’s Com. 1. 427- 4 Personal Diligence Act, 1838, sec. 7. 
8; 2. 18; Bell’s Pr. sec. 1460; Bank. 1. 5 See p. 391, supra. 
13. 17; Freer v. Richardson & Co. 1806, 8 See p. 394, supra. 
M. App. “ Bill,” No. 19. But indorsation 7 12 Geo. III. ¢. 72, sec. 42; 23 Geo. 
will transfer the right to the bill. Iliyc. 18, sec. 55. 

3 Young v. Buchanan, 1799, M. 8137. 8 See p. 293, supra. 


As to stamp and the effect of after-stamp- 9 See p. 418, infra. 
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(1) Minor—Where the acceptor of the bill is a minor, he should 
be charged along with his curators if he has any. A minor who has 
curators cannot grant a bill without their consent, unless where he has 
entered into trade, or has held himself out to be major, or where the 
bill is in rem versum. Diligence done on a bill accepted by a minor who 
had curators without their concurrence, and directed against the minor 
without reference to the curators, was suspended.1_ Where the bill has 
been granted by a minor without the consent of his curators, the pro- 
cedure should always be by action that it may be shown to fall under | 
one of the exceptions.” 

(2) Married Women.—As a general rule a married woman cannot 
grant a bill ; but to this there are several exceptions—where her husband 
is absent and she is engaged in trade ;* where the obligation relates to 
estate from which the jus mariti and right of administration are excluded 
by convention or statute ;* or where she has separate estate and the 
obligation is in rem versum.? But in every case it is safer to proceed 
by action that it may be shown that the bill falls under one of the 
exceptions to the rule. A wife is usually entitled to suspend, without 
finding caution, a charge on an extract registered protest.® 

(3) Principal and Agent.—Signature in representative character.— 
Where a bill is signed by an agent “per proc” or for and on behalf of a 
named principal, this operates as notice that the agent has but a limited 
authority to sign, and the principal is only bound by such signature if 
the agent in so signing was acting within the actual limits of his 
authority.” 

The Bills of Exchange Act, sec. 26, provides “(1) Where a person 
signs a bill as drawer, indorser, or acceptor, and adds words to his signa- 
ture, indicating that he signs for or on behalf of a principal, or in a 
representative character, he is not personally liable thereon; but the 
mere addition to his signature of words describing him as an agent, or as 
filling a representative character, does not exempt him from personal 
liability. 


1 Wilkie v. Dunlop, 1834, 12 S. 506. 

2 Robertson v. Mackintosh, 1867, 5 
SRT Ss: 

3 Orme v. Diffors, 1833, 12 8. 149. 
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1879, 6 R. 470; M‘Lean v. Angus Bros. 
1887, 14 R. 448; Conjugal Rights Act, 
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6 Sim v. Gibb, 1825, 4 S. 226 (N.E. 
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7 Bills of Exchange Act, 1882, sec. 
25; Attwood v. Nunnings, 1827, 7 B. & 
C. 278; Stagg v. Elliot, 1862, 12 C.B., 
N.S. 373; In re Cunningham & Co. Ltd. 
1887, LR. 36 Ch. Div. 532; Reid v. 
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“(2) In determining whether a signature on a bill is that of the 
principal or that of the agent by whose hand it is written, the construc- 
tion most favourable to the validity of the instrument shall be adopted.” 

“This section was redrafted in Committee,”! and if its object was to 
overturn, or at least to unsettle, the recognised rules as to the liability of 
a person signing a bill in a representative character, it bids fair for 
success. It is clear that if an agent, acting within the limits of his 
authority, signs a bill expressly for a disclosed principal, the principal 
and not the agent is liable.’ It is also clear that the agent will be per- 
sonally liable if he does not disclose his principal, but merely signs “as 
agent” ;° or if the qualification is not added to his signature, but merely 
indicated in the address on the bill ;* or although he discloses his prin- 
cipal if the latter is not a persona capable of being made personally 
liable ;5 or if the alleged principal is a fictitious or non-existent person.° 
Thus where a promissory note was signed by three persons “in the name 
and on behalf of the Reformed Presbyterian Church, Stranraer,” the 
signers were personally liable.” The section would also protect from 
liability persons signing bills as directors of a company. But it must be 
clear in the bill that the obligation or promise to pay is that of the com- 
pany and not of the signers. Thus “We promise to pay,” etc. (Signed) 
J. B. and J. S., Directors of the X. Company, Limited—J. B. and J. S. are 
personally liable? “I promise to pay” for the X. Company, Limited 
(Signed) J. B., Secretary—J. B. is not personally liable? A bill addressed 
to the B. Company, Limited, is signed J. 8. and H. T. Directors of the B. 
Co., Limited—the Company is alone liable’! A bill addressed to 
“J. B. General Agent of the X. Company ” is “ Accepted on behalf of the 
Company J. B.”—J. B. is personally liable. 

The difficulty raised by the above section is as to the liability of 
trustees or executors or other persons signing the bill in a representative 
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Prior to the Act it was settled, both in England’ and Scot- 
COs 


character. 
land,? that a person signing a bill in a representative character, ¢. 
trustee for A. B.,” “as executor for C. D.,” incurred personal liability.’ It 
is thought that it was not the intention of the legislature to alter this rule 
and that the Act does not do so. It is difficult to explain the use of the 
words “in a representative character,’—the ordinary words used, in 
Scotland at least, to describe persons acting as trustees or executors. The 
words may perhaps be satisfied by referring them to the case of indi- 
viduals who “represent ” a persona which can be made personally liable, 
and who possess a wider authority than a mere agent, such as directors, 
managers. 

It is also provided “ Where any person is under obligation to indorse a 
bill in a representative capacity, he may indorse the bill in such terms as 
to negative personal liability.”* Under this section an executor or 
trustee may negative personal liability on bills payable to the deceased, 
but indorsed by the executor or trustee. To do so it would seem not to 
be enough to indorse the bill as executor or trustee; an express state- 
ment that liability is limited to the executry or trust estate seems 
necessary.” 

Is Summary Diligence competent by Principal against Agent ?—If an 
agent has sold the goods of his principal, and taken bills from the pur- 
chaser payable to himself which he has indorsed to his principal, can 
In the 
ordinary case the agent is not liable to the principal and the diligence 
done would therefore be suspended without caution. 


summary diligence be done by the principal against the agent? 


Under the special 
terms of the mandate the agent may be personally liable, but his 
liability should be constituted by action, in order that the terms of the 
mandate imposing liability may appear. If summary diligence were 
done, it is thought the agent would be entitled to suspension without 
caution. 

In one case the Inner House was equally divided on the question 
whether caution should be required. The agent was only to sell on 
credit and approval, otherwise to be himself liable. The sale for which 


1 Liverpool Bank v. Walker, 1859, 4 
De G. & J. 24; Childs v. Monins, 1821, 
2B. & B. 460; Aspinall v. Wake, 1833, 
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the bill was granted had not been approved and the purchaser became 
bankrupt.! 

(4) Joint Obligants—Obligants to a bill are always liable singuli in 
solidum, and therefore any one of them may be chosen as the object of 
diligence for the whole debt without charging the others.” If diligence is 
done by one co-obligant against another, it must only be for the proportion 
of the debt for which he is liable in a question with the charger. If 
diligence is done for the whole amount in the bill, the charger will be 
subjected in damages.’ And this is so if the diligence is really for behoof 
of a co-obligant, although it is done in name of another party.t In such 
a case, there is a duty on the user of the diligence to explain to the person 
charged the use intended to be made of the diligence and to give the 
name of the real charger.® 

(5) Partnerships (social and descriptive name).—Where a firm is 
debtor in a bill, the party to be charged may readily be ascertained from 
what has been already said. If the partnership has a social name, the 
company and any of the partners may be charged for payment of the 
whole debt, on an extract decree of registration against (1) the firm, (2) 
the firm and the individual partners thereof unnamed, (3) the firm and 
the individual partners thereof named, or (4) the firm and only one of the 
partners named.° It is to be remembered that a bill in which the 
company is obligant constitutes the debt directly against the several 
partners of the company, and isa warrant for diligence against the private 
estate of each individual partner without first discussing the company.’ 
It is not necessary to warrant diligence against an alleged partner that it 
appear ex facie of the bill that it is granted by a firm. An extract decree 
taken against William Drew, Merchant, Glasgow, is a good warrant for a 
charge against Peter Drew alleged to be a member of the firm of William 
Drew.® 

If a bill is signed by a company having only a descriptive name 
and is also signed by three partners of the company, the extract registered 
protest will be in similar terms, and will be a warrant for diligence 
against the company, and the partners named, and any person who can 
be shown to be a partner.’ If fewer than three partners have signed, 

1 Wright v. Crawford, 1821, 18.89 3 D. 1047; Knox v. Martin, 1847, 10 


(N.E. 91). D. 50; Drew v. Lumsden, 1865, 3 M. 
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3 Gibson v. Anderson, 1846, 9 D. 1. 7 Wallace vy. Plock, supra (foreign 
4 Thid. 5 Tbid. company); Bills of Exchange Act, 1882, 


6 Selkrig v. Dunlop & Co. 1804, sec. 23. 
Hume, 277; Thomson v. Liddell & Co. 2 8 Drew v. Lumsden, supra. 
July 1812, F.C.; Wallace v. Plock, 1841, 9 Maclewn v. Rose, 1836, 15 S. 236. 


400 DILIGENCE ON BILLS AND NOTES 


where there are as many, summary diligence-is incompetent. There is 


no authority for the notary inserting in the instrument of protest the 
names of three partners, and a decree of registration cannot pass without 
these.’ 

Although the party charged denies that he is a partner the charge is 
valid and must be set aside by suspension; but unless there is opposing 
evidence the note will be passed without caution.” Thus caution was not 
required from one partner, where the bill was signed with the company 
name by another partner after the company was dissolved. But in 
similar circumstances caution was required where the partner charged 
had, subsequent to his bankruptcy which dissolved the company, written 
letters in the name of the company.* 

Summary diligence between Co-partners upon a company-bill is In- 
competent.—Where one partner has acquired by payment or otherwise a 
bill in which the company was debtor, he is not entitled to proceed with 
summary diligence thereon against his co-partners for their alleged 
proportion, ze. the proportion corresponding to the amount of stock 
advanced.> Although the company has been dissolved, so long as its 
affairs are not wound up, the amount of the partners’ obligation is illiquid 
and indefinite, and cannot be made good by summary diligence. The 
balance may be the other way. The law is the same if the charge is 
really for behoof of a partner, although nominally at the instance of the 
original creditor or some other party.” Where it was proved that the bill 
charged on had been drawn and accepted for the purpose of retiring a 
previous bill drawn by the suspender upon the charger, which had been 
discounted for behoof of the company, of which these two were the only 
partners, but which had been dissolved before the granting of the bill 
charged on, the Court found that the second bill must be regarded as a 
bill inter socios§ 

There is nothing to 
prevent a partner or member of an association entering into a contract with 


But the obligation must be really inter socios. 


another partner or member or with the association itself and becoming its 
creditor, so as to warrant diligence by him against the debtor. The three 
trustees of an unregistered joint-stock building association were charged 


1 Blair Iron Oo. v. Alison, 1855, 18 
D. (H.L.) 49. 


2 See p. 298, supra. 


3 Goodwin v. Industrial & General 
Trust Co. 1890, 18 R. 193. 


4 Hunter v. Evans, Foster & Langton, 
1830, 9 S. 159. 


5 Caven v. Mackie, 1832, 10 S. 550; 
M‘Intosh v. Chalmers, 1883, 11 R. 8. 

& Caven v. Mackie, supra; see Wright 
v. Crawford, 1821,1 8. 89 (NE. 91); 
see p. 310, supra. 

7 Pearson v. Lockhart, 1867, 5 M. 
301; M‘Intosh v. Chalmers, supra. 

8 Hamilton v. Steele, 1871, 9 M. 805. 
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on a bill drawn on and addressed to them by name as “trustees of the 
New Imperial Building Association,’ by one of the members of the 
Association, for the amount of an account for work done on the Associa- 
tion’s buildings. They presented a suspension averring that summary 
diligence was incompetent, (1) as the complainers were only liable qua 
trustees, and (2) as the drawer was a partner of the Association and 
liable pro rata with the other members for the amount in the bill. The 
first objection was repelled, (1) as the acceptors’ signatures were un- 
qualified and the obligation was a personal and not a company obligation, 
and (2) even if their liability was gua trustees they had not averred that 
there were no funds of the Association in their hands ; as also the second 
objection, on the ground that the contract between the parties constituted 
the charger the creditor of the suspenders.! 

Party charged must be subject to Jurisdiction—To warrant summary 
diligence it is necessary that the debtor be subject to the jurisdiction of 
the Scotch Courts so that an ordinary action for payment could have 
been competently raised in Scotland against him. In the belief that 
jurisdiction is constituted against the acceptor by the bill being made 
payable in Scotland, a practice has prevailed amongst money-lenders of 
making bills by English debtors payable in Scotland, and on default 
registering the protest in the Books of Council and Session. Such 
registration is inept. The Act authorising summary diligence provides 
for registration in the Books of Council and Session or other competent 
judicatories, and assumes that there is jurisdiction over the debtor before 
registration is resorted to. Registration rests on the presumed consent of 
the debtor ; but his consent is to swmmary diligence on the decree of a 
Court which has jurisdiction over him and not consent to a prorogation 
of jurisdiction.’ 

In every case in which the debtor is subject to the jurisdiction of the 
Scotch Courts summary diligence may be done. The question has never 
been raised whether an arrestment to found jurisdiction could be used 
and the protest thereafter recorded, but this appears competent. It may, 
however, be safer to proceed by an action founding on the bill. The 
law of Scotland, being the lex fori, gives the remedy and decides as to 


1 Brown v. Sutherland, 1875, 2 R. S.L.R. 602; Campbell v. Macdonell, 1827, 
615. 5 S. 412 (N.E. 391); Don v. Kealey, 
2 1681,c. 20; 1696, c. 36; Ross’ Lect. 1850, 12 D. 1016; Mackenzie v. Hall, 
1. 116; Harvey, Hall & Co. v. Black & 1854, 17 D. 164 (L. Pres. 167); Davis 
Son, 1831, 9 S. 785 (the Session papers v. Cadman, 1897, 24 R. 297. 
show that the question was fully argued) ; 3 Harvey, Hall & Co. v. Black & Son, 
Charteris v. Clydesdale Bank, 1882, 19 1831, 95S. 785. 
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the competency of summary diligence. So a domiciled Scotchman, who 
accepted a bill in England, was liable to summary diligence according to 
the law of Scotland Although the Dill is neither drawn nor accepted 
nor payable in Scotland, summary diligence is competent against a party 
resident in Scotland.’ 


PROCEDURE.— PROTESTING OR NotinG.— Time—Mode.—The bill or note 
must be duly protested on the day of dishonour, 7.e. on the day of payment 
—in the usual case, the last day of grace.* If that day falls on a day on 
which the holder’s religion forbids him attending to secular business, it would 
seem sufficient that it be done on the following day—as the holder cannot 
be expected to employ a notary before then.* In the case of protest for 
non-acceptance the bill may be protested against the drawer or indorsers 
or either of them.’ Protest for non-payment, where there has been accept- 
ance, was at first ® only permitted against the acceptor, but afterwards was 
allowed against the drawer and indorsers.’ Where the acceptor of a bill 
becomes bankrupt or insolvent or suspends payment before it matures, 
the holder may cause the bill to be protested for better security against 
the drawer and indorsers.° 

The protest should be against all the parties on the bill who are liable 
to the holder. It is said to have been decided that the instrument need 
not bear that the bill has been protested against both drawer and indorsers 
to warrant summary diligence against them ;° but the decision does not 
bear this out. 

The use of the term protesting is apt to mislead. It does not refer to 
the extending of the protest, but to what is better known as the noting of 
the bill. In practice the protest is not extended on the day of dishonour. 
What is done is to get the bill “ noted” by a notary public making a note 
on the bill of the day, month, and year, with the amount of his charges, and 
marking the same with his initials and“ N.P.”" The initials or names of 
the witnesses are usually added.” In practice the refusal to accept or pay 
and the reason of the refusal were not mentioned in the “noting”; but as 


? Don y. Kealey, supra. 7 12 Geo. III. c. 72, sec. 42; 23 Geo. 
2 Mackenzie v. Hall, 1854,17D. 164; III. ¢. 18, sec. 55. 

Thomson on Bills, p. 88. 8 Bills of Exchange Act, 1882, sec. 
3 See p. 408, infra. 51 (5). 
4 Lindo v. Unsworth, 1811, 2 Camp. ° Thomson on Bills, p. 423. 

602. 10 Yuillev. Richardson, 1699,M. 14996; 
° Infra, notes 6 and 7. Diligence Forbes on Bills, p. 94. 

may be done before the term of payment, 11 Thomson on Bills, 311; Chitty on 

Cowan v. Key, 1795, M. 1621. Bills, 342; Bell’s Com. 1. 437. 
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these must now appear in the instrument of protest it seems necessary for 
the notary to mark them on the bill In theory the presentment of the 
bill was supposed to be made by the notary, who thereupon attested its 
dishonour. In fact the presentment is made by the holder or his servant 
without the attendance of notary or witnesses, and the presenter then 
reports the fact of dishonour to the notary, who makes the above note on 
the bill.? 

The noting (except in the case aftermentioned) must be made on the 
day of dishonour. In practice the actual marking on the bill is made on 
the day following, as the debtor has till midnight to pay,’ but the date 
noted must be the day of dishonour.t* Any mistake in this is fatal. 
Where the bill was marked as noted on the 24th and the instrument of 
protest was dated the 25th—the true date—the extract registered protest 
was found null.® At first the noting was only recognised as a memoran- 
dum by the notary from which he was supposed to make out the protest 
on the same day—it was “unknown in the law as distinguished from the 
protest” ;® but in practice it came to be’ and is now equivalent to protest 
on the day of dishonour, if the instrument of protest is regularly extended 
and registered within six months as aftermentioned. Protesting and 
noting may therefore be taken as synonymous. This applies to both 
inland and foreign bills. 

Where the bill has been accepted—the ordinary case—the noting or pro- 
testing can only be made at the request of the holder or one authorised 
by him, and of this the notary must satisfy himself.® If the protest is for 
non-acceptance it may be made by any one having the custody of the 
bill? 

The bill must be protested at the place where it is dishonoured: 
provided that—(1) when a bill is presented through the post-office, and 
returned by post dishonoured, it may be protested at the place to which 
it is returned and on the day of its return if received during business hours, 
and if not received during business hours, then not later than the next 
business day : and (2) when a bill drawn payable at the place of business 


1 Bills of Exchange Act, 1882, sec. 51 
(7) (b). 

2 Stevenson v. Stewart, 1764, M. 1518 
and 1593; M‘Cartney v. Hannah, 1817, 
Hume, 76; Menzies’ Conv. 367. 

8 See p. 372, supra. 

4 Bills of Exchange Act, 1882, sec. 51 
(4); Cruickshanks v. Mitchell, 1748, M. 
1576; Tod v. Maxwell, 1758, M. 1583. 

5 M‘Pherson v. Wright, 1885, 12 R.942. 


6 Leftley v. Mills, 1791, 4 T.R. 170. 


7 Brown & Co. v. Hutchison Dunbar, 
1807, M. App. “ Bill,” No. 21; Chaters 
y. Bell, 1801, 4 Esp. 48. 

8 Ersk. 3. 2. 33; Bell’s Com. 1. 439; 
Menzies’ Conv. p. 368; Chitty on Bills, 
340; Elder v. Young & Co. 1854, 17 D. 
56. 


9 Ersk. Bell, Menzies, Chitty, supra. 


404 DILIGENCE ON BILLS AND NOTES 


or residence of some person other than the drawee has been dishonoured 
by non-acceptance, it must be protested for non-payment at the place 
where it is expressed to be payable, and no further presentment for pay- 
ment to, or demand on, the drawee is necessary.’ 

Lost Bill.—Where a bill was lost or destroyed or wrongly detained the 
creditor still required to protest it for non-acceptance or non-payment and 
to give notice of dishonour. The noting was made on a copy of the bill 
or written particulars thereof? This was necessary in order to preserve 
recourse. But such a protest did not authorise summary diligence on an 
instrument of protest extended by the notary from the copy of the bill. 
To warrant summary diligence the bill itself duly noted must be produced 
to the notary.2 As a protest is not now necessary to preserve recourse, 
the only use of protest on a copy of a bill is to preserve evidence of dis- 
honour. Its competency is, however, recognised by the Bills of Exchange 
Act, 1882.4 

If the bill were lost before it was overdue the person who was the 
holder is entitled to get from the drawer another bill of the same tenor, on 
giving security to indemnify him if the bill is found. Noting, extending 
the protest, and diligence, may then proceed as if it were the original bill.° 
If the bill was lost after it was overdue, whether noted or not, the better 
plan will be to proceed by ordinary action. The Bills of Exchange 
Act does not apply to such a case and it is not clear that the drawer 
can be compelled to grant a new bill, and in any view a proving of 
the tenor would first be necessary. It is provided that “In any action or 
proceeding upon a bill, the Court or a judge may order that the loss of 
the instrument shall not be set up, provided an indemnity be given to 
the satisfaction of the Court or judge against the claims of any 
other person upon the instrument in question.”” This will not affect 
the rule that to warrant summary diligence, possession of the bill is 
necessary.® 

When is Protest dispensed with or delay eacused.—Protest is dispensed 


with by any circumstances which would dispense with notice of dishonour.” 
These are :— 


1 Bills of Exchange Act, 1882, sec. 4 Sec. 51 (8). 

51 (6). > Bills of Exchange Act, 1882, sec. 69. 
2 Thackray v. Blackett, 1811, 3 Camp. If the drawer is the holder there is no 

164 ; Dehers v. Harriot, 1691, 1 Shower, _ provision for his getting a new bill signed 

164 ; Bell's Com. 1. 438; Thomson on __ by the acceptor. 

Bills, p. 204; Chitty on Bills, pp. 236, 6 Thomson on Bills, 205. 

342; Pothier, No. 135. 7 Bills of Exchange Act, 1882, sec. 70. 
8 Thomson on Bills, p. 411; Bell’s 8 Sec. 98. 

Pr. sec. 343. 9 Sec. 51 (9). 


WHEN PROTEST DISPENSED WITH 405 


1, When, after the exercise of reasonable diligence, notice cannot be 
given to or does not reach the drawer or indorser sought to be charged : 

2. By waiver, express or implied. Notice of dishonour may be waived 
before the time of giving notice has arrived, or after the omission to give 
due notice : 

3. As regards the drawer in the following cases, namely, (1) where 
drawer and drawee are the same person, (2) where the drawee is a fictitious 
person or a person not having capacity to contract, (3) where the drawer 
is the person to whom the bill is presented for payment, (4) where the 
drawee or acceptor is as between himself and the drawer under no obliga- 
tion to accept or pay the bill, (5) where the drawer has countermanded 
payment: 

4, As regards the indorser in the following cases, namely, (1) where 
the drawee is a fictitious person or a person not having capacity to contract 
and the indorser was aware of the fact at the time he indorsed the bill, 
(2) where the indorser is the person to whom the bill is presented for 
payment, (3) where the bill was accepted or made for his accommodation.! 

Delay in noting or protesting is excused where the delay is caused by 
circumstances beyond the control of the holder and not imputable to his 
default, misconduct, or negligence. When the cause of delay ceases to 
operate the bill must be noted or protested with reasonable diligence.” 

Who may act as Notary—Householder.—The notary should not have an 
interest in the bill or note. Where the managing partner of a bank acted 
as notary in protesting its bills, the Court without deciding the legality of 
the protest thought it improper.’ A protest taken by a notary who is 
acceptor,’ or drawer, or indorser® of the bill is invalid. A reduction is 
unnecessary as the nullity appears ex facie of the bill. But an indorser 
“without recourse” may act as notary.’ It was no objection to the 
protest of a bill, payable at the office of the drawer and holder’s son, that 
the latter had acted as notary ;* nor, in question with an onerous holder 
of the bill, that the notary had been some years before the partner of the 
drawer (which was not ex facie apparent), and was subsequently found 
liable for the company’s debts owing to his not having notified his retire- 


ment.’ 
The Bills of Exchange Act, 1882, provides that where the services of a 


1 Sec. 50 (2). 5 Leith Banking Co. v. Walker’s Trs. 
2 Tbid. sec. 51 (9). 1836, 14 S. 332; Bell’s Pr. supra. 
3 Farries v. Smith, 9 June 1813, F.C. ; 8 Russell v. Kirk, supra. 
see Mackenzie v. Smith, 1830, 9 S. 52. 7 Mackenzie v. Smith, supra. 
4 Russell v. Kirk, 1827, 6 S. 1338; 8 Reid v. Grindlay, 1830, 9 8. 31. 
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notary cannot be obtained at the place where the bill is dishonoured, any 
householder or substantial resident of the place may in the presence of 
two witnesses give a certificate’ signed by them attesting the dishonour 
of the bill.2. It is provided that the certificate shall in all respects operate 
as if it were a formal protest of the bill? Considerable doubt at first 
prevailed as to whether the certificate could be recorded so as to warrant 
an extract on which summary diligence could be done. In a case which 
arose, the Lord Advocate and Solicitor-General (who had charge of the 
bill in its adaptation to Scotland) stated that it was the intention of the 
Legislature that the certificate should warrant summary diligence and 
that in their opinion the Act had this effect.t If it had not it would be 
a very useless proceeding, as a protest is not now necessary for any purpose 
except summary diligence. 

Requirements of Protest are ruled by lex locii—It is provided by the 
Bills of Exchange Act, 1882, giving effect to the common law,° that “the 
duties of the holder with respect to presentment for acceptance or payment, 
and the necessity for or sufficiency of a protest or notice of dishonour, or 
otherwise, are determined by the law of the place where the act is done 
or the bill is dishonoured.” ° 

Extending the Instrument of Protest.—lt is sufficient that the protest be 
extended so as to admit of its being registered within six months after 
the date of dishonour. It must, however, be dated as of the day of 
dishonour, not the date on which it is extended.’ A mistake on this 
point is fatal. Although the instrument of protest bears the correct date, 
if the noting is wrong the discrepancy is fatal.° 

What the Instrument of Protest must contain—The instrument of 
protest must contain “a copy of the bill, and must be signed by the 
notary making it, and must specify (1) the person at whose request the 
bill is protested,’ (2) the place!® and date of protest, the cause or 


1 For form see Schedule. 

2 Sec. 94. 3 Tbid. 

4 See “Scotsman,” 5th Dec. 1882 (the 
Lord Advocate was Mr. J. B. Balfour— 
the Solicitor-General, Mr. Alex. Asher) ; 
M‘Robert v. Lindsay, 1898, 5 S.L.T. No. 
397. Contra, Somerville v. Aaronson, 
1898, 25 R. 524 (L. Kyllachy). 

5 Hirschfeld v. Smith, 1866, L.R. 1 
C.P. 340; Horne v. Rouquette, 1878, L.R. 
3 Q.B.D. 514. 

6 Sec. 72 (3), 

7 Sec. 51 (4), 93. 

8 M‘Pherson v. Wright, 1885, 12 R. 
942, 


® Thomson on Bills, p. 313; see Elder 
v. Young, 1854, 17 D. 56, where it was 
held to be sufficient that the protest bore 
to be “at the instance of the manager of 
the Union Bank of London”—the name 
of the manager, followed by the word 
manager, appearing in the bill as one of 
the indorsations and the bill being copied 
on the protest. The view of the L. Justice- 
Clerk that it is never necessary to name 
the party at whose instance the protest is 
taken is incorrect. 

10 Formerly the place was not necessary, 
“duly protested” was enough; Com- 
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reason for protesting the bill, the demand made, and the answer given, if 
any, or the fact that the drawee or acceptor could not be found.” ? 

These particulars must be rigidly adhered to. The protest of a bill 
payable on demand at the drawer’s office bore that the bill was presented 
“at the place where payable to a clerk there, who made answer that no 
funds had been provided to meet said bill, and payment was refused 
accordingly:” The protest was found invalid on the ground that, as the 
drawer could not be regarded as agent for the acceptor, it failed to state 
that the acceptor could not be found.? But it is not necessary to state 
expressly that a demand for payment has been made; it is sufficient to 
state that the bill was presented and payment refused.? And a protest 
which bore that the bill was presented and payment refused and that the 
notary protested the bill against the acceptor, but always under deduction 
of a sum paid to account, was not invalid because it did not state that 
the demand on presentation was limited to the balance due on the bill.* 
It is not necessary to set forth the name of the party on whom the 
demand for payment is made.° 

The instrument must be written on duly stamped paper—the stamp 
being the same as the bill, or one shilling if the bill-stamp is under that 
amount. The stamp may be adhesive,’ and it is sufficiently obliterated by 
the notary writing his name on it without adding the date.’ A duplicate 
or triplicate of the instrument may be issued, but all must be duly stamped. 
An instrument of protest including several bills is ineffectual, as the Stamp 
Acts require a protest for each bill.8 But where the objection was not taken, 
and a judgment, founded on: a protest invalid on this account, became final 
and was extracted, a suspension of a charge on the decree based on this 
defect was incompetent.’ The names of the witnesses to the protest must 
be stated in the instrument. Their subscriptions are not necessary, and 
their designations need not be inserted—as bills and notes and protests 
of them being juris gentiwm do not fall within the statutory enactments 


regarding the solemnities of execution of probative writs.” The 
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instrument is signed by the notary, who also prefixes his motto and adds 
“N.P.” to his signature. A foreign protest is a good ground of summary 
diligence if made in accordance with the lew loci.’ 

The protest may be extended at any time, but if six months have 
expired there is nothing to be gained by extending it.” The instrument 
is generally extended from the bill with the noting thereon ; and it must 
be so extended in order to warrant summary diligence. Where the 
noting has been made on a copy or written particulars of the bill, the 
production of these will authorise the notary to extend the instrument, 
but summary execution is incompetent.? When a protocol book was 
regularly kept, the instrument might even be extended from it.* 

As the marking by the notary is the evidence of the bill having been 
protested, it seems even prior to the Bills of Exchange Act to have been 
necessary that the protest should have been extended by the notary who 
noted the bill. If this could not be done the only safe course was to 
raise an action founding on the Dill.®° The Bills of Exchange Act 
provides that the protest must be signed by the notary making it. 

The cases in which the protest may be extended as at the instance of, 
and in name of, a different party than him for whom it was noted have 
been already noticed.” Where a bill, or note, blank indorsed, has been 
protested and the protest extended, recorded, and extracted at the 
instance of one person as holder, the subsequent registration of another 
protest proceeding on the same indorsation, there having been no further 
indorsation of the bill or note, against the same parties at the instance of 
another person as holder is incompetent.® 


REGISTRATION OF PRroTEst.—Protest must be recorded within Six Months. 
—The instrument of protest must be recorded within six months after the 
date of the bill where it is for non-acceptance ; or after the bill falls due 
where it is for non-payment,1.¢. the last day of grace where these are allowed.’ 
If the bill is payable on demand and the protest is for non-payment, the 
six months run from the date of the demand, not from the date of the 


1 Elder v. Young & Oo. 1854, 17 D. 
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2 Barbour v. Newall, 1823, 2 8S. 328 
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bill; * and this also applies to bills payable at sight or on presentation.” 
Where a bill payable at sight is accepted by an undated acceptance, the 
six months run from the date of the bill; the bill falls due as soon as it 
is accepted and the acceptance being undated is presumed to be of the 
date of the bill? The rule that the protest must be recorded within six 
months is absolute. It is no excuse that the delay is caused by circum- 
stances over which the creditor has no control; nay, even that it was 
caused by the debtor obtaining interdict against the recording of the 
protest.* 

Where registrable—The protest may be recorded in the Books of 
Council and Session, or in the Books of any Sheriff Court competent to 
entertain an action for payment of the bill or note. The copy of the 
bill on the protest is not sufficient evidence of it and the bill itself must 
be produced to the registrar with the protest. The bill is not left with 
the registrar but is merely shown so as to verify the accuracy of the 
notary’s copy.° Where a bill is granted by a company, it may be 
registered either in the Books of Council and Session, or in the Books of 
the Sheriff Court of the firm’s domicile, ze. its place of business. Dili- 
gence may then be done against the company or any partner.’ If it is 
recorded in the Books of Council and Session, diligence may be done 
against a partner no matter where resident. If recorded in the Sheriff 
Court Books, a partner who is not subject to the jurisdiction of that 
Sheriff can be charged only on the extract being indorsed by the Sheriff 
of his domicile.® 

Effect of Registration.—On the instrument of protest being registered, 
a decree of registration is interponed and an extract of the protest and 
decree obtained, which is equivalent to an extract decree granted by the 


1 Bon y. L. Rollo, 1846, 12 D. 1310; 
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Watts v. Barbour, 1828, 6 8S. 1048. 
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Court in an action for payment of the bill or note. The extract contains 
a warrant to charge the debtor under pain of poinding and to arrest and 
poind and open shut and lockfast places;1 and diligence is executed as if 
it were an extract of an ordinary decree from the Court of Session or the 
Sheriff Court. The days of charge are six. The charge may be given at 
any time before the sexennial prescription has run on the bill, 2.e. within 
six years after the date of the bill if payable on demand or sight, or after 
the last day of grace where there are days of grace. If the charge is 
given within this time, subsequent diligence must proceed within a 
reasonable time. A charge after the six years is incompetent. Regis- 
tration of the protest does not interrupt prescription.* 

Requisites of Charge.—The requisites of a valid charge as to regularity 
of the warrant, proper service, etc., have been already dealt with in detail. 
There is no difference in such requisites in the case of summary diligence 
upon a decree of registration or diligence upon a decree of Court, and the 
cases dealing with bills and notes have been already considered.’ For 
convenience these cases are briefly brought together below. 

The extract must be ex facie unobjectionable and unvitiated. An 
erasure in letters of horning in the day of the month on which the bill 
was payable was fatal;° but an extract in which the date of registration 
“20th December ” was erased in the figures “20” was found a sufficient 
warrant for summary diligence, as it was immaterial on what day of 
December it was recorded.’ An erasure in the words “an instrument of 
protest” in the narrative of letters of horning was also no ground for sus- 
pension.® 

The execution of service must be in conformity with, and contain the 
essentials of, its warrant.? Where the execution of a charge for payment 
of a bill, written on the back of the Sheriffs precept, bore to be by virtue 
of the within registrat protest, and no registered protest was produced, the 
charge was found irregular.!° Where the execution described the warrant 
of the charge as an extract registered protested note or bill of exchange 
when it should have been an extract registered protest it was considered 
doubtful whether the charge was good." A later case shows that such a 
mistake would not be fatal.’? The schedule of charge did not bear that 


1 40 & 41 Vict. c 40, sec. 3. 8 Falconer v. Gray, 1830, 9 S. 38. 
2 See p. 314, supra. 9 Craig v. Brock, 1841, 4 D. 54, and 
° Henderson v. Stewart, 1830,9S.180. cases in following notes; Burleigh v. 
+ Bell’s Pr. sect. 598 and cases there. Fearn, 1848, 10 D. 1517 (wrong date of 
° Seep. 278 et seg.and p.290 et seg.,supra.  bill—fatal). 
5 Brown v. Blackie, 1849, 11 D. 474. 10 Watts v. Barbour, 1828, 6 S. 1048. 
7 Crichton v. Watt, 1830, 9 S. 68 (a U Glen v. Black, 1841, 4 D. 36. 
bad decision, see p. 281, supra). 12 Sutherland v. Gunn, 1854, 16 D.339, 
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the warrant was recorded anywhere, but as the officer’s execution bore that 
it was in virtue of an extract protested promissory note in the Sheriff 
Court Books of Ross-shire and precept of the Sheriff, the precept was found 
to be sufficiently identified.!_ Where the execution is ex facie regular, and 
the objection is that the service copy of the charge does not correspond 
with it, or that it does not correctly state the facts contained in it, a reduc- 
tion is necessary. This was even required where the objection to a notarial 
protest was, that it bore that the bill had been presented at a certain house 
as the debtor’s dwelling-house, when in point of fact it was not his dwell- 
ing-house.” 

The copy served upon the debtor must also be in conformity with its 
warrant, must correctly identify it, and must distinctly inform the debtor 
at whose instance the charge proceeds and what is required of him. The 
identification was held sufficient although the service copy of a charge, 
given in the same year as the bill charged on was dated, did not specify 
the year in giving the date of the bill. The copy must show that it is 
given by the party in whose favour the warrant runs. Thus an extracted 
protest in favour of the firm and its partners nominatim will not authorise 
a charge at the instance of the partners alone.* The name and designation 
of the charger must be specified. A charge by D.S. manager and for 
behoof of the Western Bank, though neither the residence nor the place of 
business was mentioned, was held sufficient.” The charge must be given 
to the party named in the warrant, who must also be named in the service 
copy. The only exception is in the case of a decree against a company,— 
which is a warrant to the officer to charge any of the partners, although 
the name of the firm may in no way identify them.® An error in the 
date of charge is fatal, as the debtor is thereby misinformed as to the time 
from which the days of charge run.’ Where the protest has been recorded 
in the Books of Council and Session the charge must be executed by a 
messenger-at-arms. 

In a Suspension of the charge the Bill must be produced—lIf a suspen- 
sion of the charge is raised it is essential that the diligence be supported 
by production of the bill; otherwise the charge will be suspended. It is 
not sufficient to offer proof that the bill existed and had been accidentally 


1 Sutherland v. Gunn, 1854, 16 D. 5 Henderson v. Smith, 1852, 14 D. 
339. 583; See Miller v. Edelshain, 1891, 7 
2 Telfer v. Barrow & Oooper,1844,7D. S.L. Rev. 326. 
170. (The acceptor was not designed in 6 See p. 399, supra. 
the note.) See p. 332, supra. 7 M‘Donald v. Fraser, 1832, 10 S. 
8 M‘Kenzie v. Smith, 1830, 9 8. 52. 2385; Clarkson v. Ball, 1831, 10 8. 17. 
But see p. 292, supra. 8 Harper v. Inch & Riddell, 1883, 20 


4 Oraig v. Brock, 1841, 4 D. 54. S.L.R. 866; see p. 291, supra. 
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lost.! But where the bill has been produced in the suspension and after- 
wards goes amissing, it will depend on the objection stated by the com- 
plainer whether the diligence will be suspended. Thus, a suspender 
objected that the bill was accepted without authority and this the Lord 
Ordinary repelled; although the bill ‘thereafter went amissing the Inner 
House adhered.” But if the complainer when he saw the bill denied 
having accepted it, the diligence would be suspended.? 

1 Muir, Wood & Co. v. Sibbald, 1820, 2 Turnbull v. M‘Kie, 1822, 1 S. 353 


Hume, 80; Kennedy v. Wylie, 1897, 4 (N.E. 331). 
8.L.T. No. 345; Thomson on Bills, p. 411. 3 Kennedy v. Wylve, supra. 
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CHAPTER XVIII 


SUMMARY DILIGENCE ON WRITS WITH CONSENT TO 
REGISTRATION FOR EXECUTION 


Bons or contracts with an express consent to summary diligence present 
some distinctions from bills or notes in the execution of diligence which 
require to be noticed. 

It need scarcely be said that in every case to warrant summary dili- 
gence, the bond must be ex facie regular and the debtor’s obligation clear 
and specific. If the obligation is in any way indefinite or requires some- 
thing to be ascertained judicially before execution can be done, summary 
diligence is incompetent.’ The bond must of course be probative.2 Where 
the obligation is heritably secured the creditor may charge on the 
personal obligation and also exercise his power of sale.® 


NATURE OF OBLIGATION—Weed not be Pecuniary nor need amount be fixed 
by the Deed.—While in bills or notes the obligation must be pecuniary and 
ex facie liquid, in the case of documents expressly authorising registration 
for execution the obligation need not, to warrant summary diligence, be 
pecuniary ; or if pecuniary the amount need not be fixed by the deed. It 
is sufficient that there is an agreement therein that the amount shall be 
ascertained in a particular way.* “But it is immaterial whether the sum 
be rendered certain in consequence of its amount being specified in the 
instrument containing the clause of registration, or In consequence of a 
consent in that instrument that the amount shall be fixed in a certain 
manner. In the latter case, the maxim, certwm est quod certum reddi potest, 
directly applies. Were it otherwise, diligence could not be raised on 
any obligation, however definite, when the amount of the sum to be paid 

1 Bell’s Pr. sec. 683; Cochrane v. 2 Carnoway v. Ewing, 1611, M. 


Bryson, 1718, M. 11627 (“pounds” 14988. 
omitted); Cowlt v. Angus, 1749, M. 3 See p. 311, supra, and cases there. 


17040; Hamilton v. Ormiston, 1708, M. 
5909, 9436; Hamilton v. Wright, 1839, 
2 D. 86; see Hamilton Hxecrs. v. Hope, 
1853, 15 D, 594. 


4 Bell’s Pr. sec. 68, and cases in follow- 
ing notes; Forrester v. Walker, 27 June 
1815 F.C.; Smith v. Drummond, 1829, 
78. 792, 
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depended on any future contingency.”' Thus it was competent to execute 
summary diligence on a bond, binding a bank agent to pay the balance 
which might be due by him on his intromissions, as the same should be 
ascertained by a stated account, certified by the cashier of the bank, 
although there was no consent to registration of the account and it was 
not recorded.2 Where it was provided in a similar case that an account 
certified and signed by the cashier of the bank should constitute the 
balance due by the bank agent, an account merely dated and subscribed by 
the accountant and cashier, having the letters E.E, subjoined, was sufficient 
without further certificate. But untaxed law expenses, relating to bills 
for which the bank agent was liable, incurred by the bank after the 
agency had terminated, were not a proper charge in the account, to the 
effect of summary diligence.* Summary diligence is competent although 
the document authorising registration, and agreeing to the amount being 
ascertained in a particular way, does not specify a sum as the limit of the 
debt. If a sum is mentioned, the creditor may restrict it to a smaller 
sum.° The amount ascertained in the manner agreed on is not conclusive 
between the parties, but it is prima facie evidence, and the debtor will 
require to find caution if he raise a suspension.’ A stipulation that the 
debtor shall not be entitled to suspend the charge, or that he shall only be 
entitled to do so on consignation, will not be enforced.® 

But it is not necessary that the deed containing the clause of regis- 
tration should expressly consent to the amount of the claim being fixed 
by some other writing. An implied consent is sufficient. Thus a 
creditor, who has been ranked in a sequestration for his claim, may do 
summary diligence for the composition due under a bond granted by the 
bankrupt and cautioners. The bond in its usual form is for payment of 
a composition on all due debts.’ A certificate by the trustee of the 
amount for which the debt is ranked is sufficient, along with the com- 
position bond, to entitle to the necessary warrant." After a composition 
contract had been approved of, a creditor who had prior to the sequestra- 


1 Fisher v. Syme, 1828, 7S. 97 (L. Smith v. Drummond, 1829, 7 8S. 792; 


Corehouse, 110). 

2 Fisher v. Syme, supra and 2 8. 695 
(N.E. 583) and 11 February 1824, F.C. 
See Cruickshank v. Brit. Linen Co. 1834, 
13 8. 91. 

3 Paisley Union Bank v. Hamilton, 
1831, 9 8. 488. 

4 Tbid. 5 Fisher v. Syme, supra. 

§ Id. 7S. 106. 

7 Swan v. Bank of Scotd. 1835, 13 S. 
403, rev. 2 8. & M‘L. 67, 2 D. 78; 


Gilmour v. Finnie, 1831, 9 S. 907; 
Forrester v. Walker, 27 June 1815, F.C. ; 
Bell’s Com. 1. 382; Bell’s Pr. sec. 302. 

8 Forrester v. Walker, supra; Gilmour 
v. Finnie, supra. 

® Harkness vy. Maawell, 1822, 1 S8. 
392 (N.E. 366); Athinson v. Walls, infra ; 
Brown v. Campbell & Oo. 11 Feby. 1809 
F.C. Ifthe creditor has not beenranked he 
would first require to constitute his debt. 

10 Atkinson v. Walls, 1833, 11 S. 429. 
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tion sued the bankrupt, entered into a submission with him as to his 
claims, without prejudice to the composition contract. The arbiter 
having decerned for the full amount of several claims, the creditor, 
although not ranked on the estate, was entitled to charge the cautioners 
for a composition on the amount awarded.! So the trustee on a seques- 
trated estate succeeding to a trustee, who had become bankrupt with a 
specific sum in his hands, as ascertained by a minute of the commissioners 
and a scheme of division made up by the bankrupt trustee, was entitled 
to register the trustee’s bond of caution and charge for the amount 
specified in the minute and scheme.” Where the bond does not expressly 
fix the sum due, or disclose the creditor's name, the question arises 
whether diligence may be done on an extract, or whether letters of 
horning are necessary. This has been already considered.’ 

It has been found competent to proceed by summary diligence for 
execution of a decree-arbitral, although the submission did not contain a 
consent to the decree being recorded; but the parties had afterwards 
subscribed a minute consenting to registration.* But where diligence was 
raised for arrears of rent, upon articles of roup binding the highest offerer 
merely to enter into a regular lease, suspension was granted.° 

The mode of charging for a penalty has been already considered.” 

Obligation ad factum prestandum.—Summary diligence is competent on 
an obligation ad factum prestandum ; but the obligation must be specific ; 
—involving the performance of some specific act.’ A party obtained from 
the patentee of a heat blast a license to use it, and bound himself to pay 
a premium of a shilling per ton of iron smelted, to render to the patentee 
an account, verified by affidavit if required, of the number of tons in each 
week, also if required to produce his books by means of which the quantity 
smelted might be ascertained, and consented to letters of horning being 
issued in the usual form. A charge to render an account, produce books, 
and pay the premium according to the account, was found competent.” 

On the other hand, a charge given to a tenant upon an extract 
registered lease, which contained the usual general warrant to charge for 
implement of the whole obligations in the lease, “to cultivate and 
manage the lands let according to the most approved rules of good hus- 
bandry, and to implement and perform the haill obligations in the lease 
having reference to the proper cultivation and management of the farm,” 


1 Smith v. Hall, 1828, 6 S. 975. (N.E. 419), see p. 305, supra. 

2 A. B. vy. CO. D. 1836, 14 8. 1030. 8 See p. 305, supra. 

3 See p. 285, supra. 7 See p. 305, supra. 

4 Baillie v. Pollock, 1829, 7 8. 619. 8 Baird & Oo. v. Newlson, 1842, 1 


5 Brown v. Britwhistle, 1823, 28.469  Bell’s App. 219, 250. 
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within six days under pain of poinding and imprisonment, was found 
incompetent.! It was impossible for the tenant to understand what the 
landlord proposed to enforce by means of the charge. There was no 
statement as to what the tenant had failed to do; and it was not to be 
assumed that he had failed to perform all the obligations in the lease. If 
the charge in this case were valid, being ad factwm prestandum, im- 
prisonment could follow. But if imprisonment could be used by the 
landlord, it could also be used by the tenant; and as the question of 
what is prestable on the one side often depends on what has or has not 
been performed on the other, it would follow that each party might send 
the other to prison without inquiry during the whole currency of the 
lease. Whether under such a general warrant the landlord could give a 
charge, calling upon the tenant to implement or perform a particular 
clause or stipulation of the lease involving the performance of some 
specific act, has not been decided, although there is an expression of 
opinion in the negative.” It is thought that this is sound. If the deed 
eontains a number of obligations, general or mutual, the procedure should 
be by ordinary action, not by summary diligence. If the obligations are 
general, it is matter for inquiry whether the specific act to be charged for 
falls under the general obligation; if the obligations are mutual, the case 
is similar to obligations inter socios.’ 


PROCEDURE.— When the debtor fails to pay when required, no protest 
or notarial instrument is necessary. ‘The bond is recorded in the Books 
of Council and Session, or in the Books of any Sheriff Court competent to 
entertain an action for implement of the bond. The debtor must be subject 
to the jurisdiction of the Court in whose Books the bond is registered. 
Consent to registration has not the effect of prorogating jurisdiction, but 
in ancient times a special clause to that effect was frequently inserted.‘ 
An extract is then obtained on which diligence may be done. The extract 
has the same effect as an extract decree following on an action for payment 
of the bond in the Court of Session or Sheriff Court, with the exception that 
the days of charge are six.” It has never been decided whether a debtor 
can consent to a charge on less than six days. It is thought not.® 

Creditor doing diligence—Change of ereditor—No peculiarity arises 
when the creditor executing diligence is the original creditor in the bond. 


\ Hendry v. Marshall, 1878, 5 R. 687. 5 See p. 314, supra; 40 & 41 Vict. c. 
2 Toid. (L. Shand, 694). 40, secs. 1, 3. 
3 See p. 400, supra. 6 See p. 315, supra; Forrester v. 


4 Ross’ Lect. 1. 116. See p. 401, Walker & Hunt, 27th June RST5s sks 
supra, (L. Meadowbank). 
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But it may be noted that summary diligence is competent not only by a 
contracting party, but by one in whose favour a clause in a contract is 
conceived and who is clearly defined therein.? 

Where there has been a change in the creditor, the ordinary procedure 
is not available. If for example the original creditor has assigned the 
bond, or has died and his executor has taken up the bond by confirmation, 
the assignee or executor cannot by registration of the bond obtain an 
extract decree in their own name asa warrant for diligence at their 
instance. Nor can they take advantage of the Personal Diligence Act 
by presenting a minute in the Bill Chamber or Sheriff Court craving a 
warrant to charge, etc.2 These provisions only apply to a person acquiring 
right to an extract of a decree. The proper procedure is for the assignee, 
executor, or other successor, to register the bond,’ obtain an extract decree 
thereof, and then apply in the Bill Chamber for letters of horning and 
poinding. On these letters diligence proceeds. This procedure applies 
to every case in which there has been a transfer prior to registration of 
the bond. On the other hand, if the transfer is of an extract decree 
obtained on registration, the provisions of the Personal Diligence Act 
apply, and a warrant for diligence may be obtained by presenting in the 
Bill Chamber or to the Sheriff Clerk the extract (with the execution of 
charge and certificate of registration if any), and the assignation, confirma- 
tion, or other evidence of title, with a minute endorsed on the extract 
craving for authority to charge, etc. On the extract a fiat is granted and 
this is then a warrant for diligence by the applicant.? 

Debtor in obligation—Change of debtor—Where diligence is being done 
against the original debtor, the rules of ordinary diligence apply. But it 
will be borne in mind, differing from a bill or promissory note, that if the 
debtor is bound in the bond only in a representative capacity (eg. as 
trustee, executor) he is not personally liable.° A bond granted by a tutor 
will not authorise summary diligence against the pupil. The debt should 
be sued for by ordinary action, that the pupil may have an opportunity, 
if desired, of pleading lesion.’ And as already noticed the same course 
should be followed, if the bond is granted by a minor without the consent 
of curators, or by a married woman.® 


1 L. Whittinghame v. Spence, 1628, M. confirmation is not produced to the 
14989. registrar, Jurid. Styles, ili. 346. 


. . 284, 
2 1 & 2 Vict. c. 114, secs. 7 and 12. Supra, p 


5 1 & 2 Vict. cap. 114, secs. 7 and 12. 

3 1693, c. 15, correcting Channell v. 
Seton, 1693, M. 839; Shanks v. Eistons, 
1635, M. 14993; Brown v. Binnie, 1635, 
M. 14994. In practice the assignation or 


6 Campbell v. Gordon, 1840, 2 D. 639, 
aff. 1 Bell’s App. 428. 

7 Ayton v. Scot, 1711, M. 14997. 

8 Supra, p. 395. 
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If the debtor has died, summary diligence cannot be done on the bond 
against his representatives. The debt must be constituted against them 
by ordinary action! The practice was to get from them a bond of 
corroboration, which had the usual clause consenting to registration for 
execution. An exception to this rule has been introduced by statute. 
By the Conveyancing Act, 1874, itis provided that the personal obligation 
in a heritable security shall transmit against any person taking the estate 
so burdened by succession, gift or bequest, or by conveyance (when an 
agreement to that effect appears in gremio of the conveyance), without the 
necessity of a bond of corroboration or other procedure. The personal 
obligation may be enforced by summary diligence against such person. The 
creditor may apply in the Bill Chamber or Sheriff Court by minute for a 
warrant to charge, and all diligence may thereafter proceed against the party 
The form of the minute given in the schedule annexed 
First, it assumes, what is not the case, 


in common form.® 
to the Act is not well expressed.* 
that an assignee or successor of the original creditor is entitled to do 
summary diligence on the bond without letters of horning. Second, it 
does not contain a warrant to arrest or poind but merely to charge; and 
although the Act provides that “all diligence may thereafter proceed 
against the party in common form,” as there is no warrant for arrestment 
or poinding it would seem necessary to obtain letters of arrestment or 
letters of horning and poinding.® Z'hird,the Act does not make provision 
for the original debtors having been trustees, and afterwards assuming 
others. Nor for the case of a judicial factor or trustee being appointed by 
the Court to the estate of the deceased debtor. 
includes “ decree,” ° there is no agreement im gremio to the transmission of 
the personal obligation, as required by the Act. 

It has been held that a clause obliging the purchaser to free and 


Although “conveyance” 


relieve the debtor of payment of the bond is not an agreement in the 
sense of the Act, entitling the creditor to sue the obligant.’ But this has 
been questioned.” The agreement if properly expressed does not require 
the consent of the creditor, and does not discharge the original debtor.! 
If the creditor were to sign the conveyance as consenter, it is thought 
that this would discharge the original debtor. 


1 Brown v. Binnie, 1635, M. 14994 ; 
Kippen v. Hill, 1822, 2 8. 105 (N.E. 
99). 

2 Welch’s Ezecrs. v. Hdin. Life Ass. Co. 
1896, 23 R. 772 (a universal disponee 
takes by bequest). 

337 & 38 Vict. c. 94, sec. 47. 

4 Sch. K. 


° Cf. 40 & 41 Vict.c. 40, sees. 2,3; 55 & 
56 Vict. c. 17, secs. 4, 7. 6 See. 3. 

Carrick v. Rodger, Watt & Paul, 
1881, 9 R. 242. 

8 Wright's Trs. v. M‘Laren, 1891, 18 
R. 841. ® Ibid. 

1° University of Glasgow v. Yuill’s Tr, 
1881, 9 R. 643. 
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BONDS IN FAVOUR OF THE CrowNn.—All bonds granted to Her Majesty 
may be registered for execution, although they do not contain a consent to 
registration. If the bond contains a penalty in the event of failure to 
pay a smaller sum conditioned in the bond, diligence can only proceed on 
the extract for the smaller sum with interest and expenses.” If the sum 
due under the bond is not specifically set forth therein, a stated account 
of the sum due, with a certificate by an officer of the revenue annexed, 
recorded along with the bond, is sufficient to ascertain the sum due, and 
the extractor will issue the warrant for diligence for this sum.? Bonds 
granted after the Exchequer Act, 1856, must contain a specific clause con- 
ferring this privilege. A bond for £250 by a receiver of Crown rents, 
with a condition that if he faithfully discharged the duties of his office 
the bond should be null, specifically sets forth the sum due and no stated 
account need be recorded along with it. But the debtor will be entitled 
in a suspension to have the amount modified to the actual loss and 
damage.* 


1 Exchequer Act, 1856 (19 & 20 Vict. 3 Sec. 39. 
c. 56, sec. 38). 4 Borthwick v. L. Advocate, 1862, 1 
2 [bid. M. 94. 


PART FOURTH 


DILIGENCES OF A SPECIAL NATURE 


CHAPTER XIX 
DILIGENCE UNDER THE SMALL DEBTS AND DEBTS RECOVERY ACTS 


WHERE owing to the smallness of the amount in dispute the action 
must be brought in the Small Debt or Debts Recovery Courts, there are 
peculiarities in the use of the several diligences competent which have to 
be kept in view. Notice will only be taken of the differences between 
diligence in actions under these Acts and in ordinary actions. 

SMALL Desr Court.—Arrestment— Warrant.—The form of the sum- 
mons prescribed by the Act contains a warrant to arrest on the depend- 
ence. In virtue of it, effects may be attached to an extent not exceeding 
£12. The extract decree contains a warrant for instant execution by 
arrestment and there is no limit of £127 A sum sufficient to cover the 
debt and expenses may be attached. 

ServiceService of the schedule of arrestment is made by a sheriff 
officer in the ordinary manner, subject to the following peculiarities. (1) 
A witness is not necessary.* (2) As in arrestment on an ordinary Sheriff 
Court action, if personal service has not been effected the officer must 
post a copy of the schedule to the arrestee’s last known place of abode, 
and state in his execution the address and that he has done so.> (3) 
Lockhole citation by affixing a copy of the schedule to the gate of the 
premises is abolished; and if the arrestee has removed, it is not sufficient 
to leave the copy with an inmate.° But this is under the qualification 


1 1 Vict. c. 41, sec. 3. 4 34 & 35 Vict. c. 42, sec. 4. 

2 Sec. 6. The Act was extended from ° Small Debts Act, 1889, sec. 5, in- 
debts of £8:6:8 to £i2; 16 &17 Vict. corporating Sheriff Court Act, 1876, 
c. 80, sec. 26. sec. 12. 


3 Sec, 13. 6 34 & 35 Vict. c. 42, sec. 2. 
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that if the officer is satisfied that the arrestee is refusing access or con- 
cealing himself to avoid service, or has within forty days removed from 
the house or premises occupied by him, his present dwelling-place being 
unknown, he may competently serve the warrant by affixing to the door 
of the house or premises, or leaving in the hands of an inmate, a copy of 
the warrant, and at the same time sending a copy by registered letter to 
the address which after diligent inquiry he thinks most likely to find 
the arrestee. The officer must state in his execution that he endeavoured 
to effect service at the arrestee’s last known dwelling-place, and the 
circumstances that prevented it. The post-office receipt for registration 
must be returned with the execution.! (4) As in ordinary Sheriff Court 
actions, there is no provision for the execution of a warrant of arrest- 
ment edictally.2 Where service is to be made in another jurisdiction 
than where the action is raised, it is now provided that all warrants under 
the Small Debts Acts may be executed by any sheriff officer of any 
county without any indorsation or warrant of concurrence.? Usually an 
officer of the district in which the arrestee resides will be employed; 
but if no sheriff officer resides within a distance of twelve miles of the 
place where the warrant is to be served, the full travelling expenses of 
the officer nearest to the place will be allowed against the debtor.* 
This applies only where service is by an officer and not by a law 
agent.° 

In diligence on ordinary actions it has been seen that the messenger’s 
execution bears faith till improven and that it must be set aside by 
reduction. But in Small Debt actions the rule is relaxed and the service 
may be challenged without a reduction of the execution although it is 
ex facie regular.” 

What can be arrested.—The only point of difference from arrestment 
on an ordinary action is that wages cannot be arrested on the dependence 
of a Small Debt summons to any extent.’ 

Loosing—Arrestment used on the dependence may be loosed—l. 
Where decree has not been pronounced (1) by lodging with the Sheriff 


1 Sec, 3. The Act applies only to borne in mind that the expense of arrest- 


Small Debt Courts of the Sheriff and 
Justices of the Peace. 

2 Sheriff Court Act, 1876, sec. 9, incor- 
porated by sec. 5 of the Small Debts Act, 
1889, does not apply to warrants of 
arrestment. 

3 §.D. Act, 1889, sec. 11, altering S.D. 
Act, 1837, sec 6. 

4 §.D. Act, 1889, sec. 11. It will be 


ment in security falls upon the person 
using it. 

5 Dove Wilson (Prac. p. 518) would 
seem to say that it does not apply to 
any warrants which could be served by a 
law agent. 

8 See p. 334, supra. 


7 8&9 Vict. c 39. 
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Clerk of the county in which the arrestment has been used, a sufficient 
bond of caution for the sums sued for and expenses.’ If there are more 
Courts than one in the county, it should be lodged with the Sheriff Clerk, 
or his depute, of the district of the county where the arrestment was 
used. The Sheriff Clerk may require a certificate from a justice of the 
peace as to the apparent sufficiency of the cautioner; (2) by consignation 
with such Sheriff Clerk ; or (3) by producing to him evidence of consigna- 
tion, with the Clerk of the Court where the cause is depending, of the 
sum sued for, with five shillings for expenses where the sum sued for is 
below £5, and ten shillings where of higher amount. The sum for 
which decree is asked affords the criterion” If the pursuer in his 
summons admits a counter claim this sum will fall to be deducted. 2. 
Where decree has been pronounced, by producing to the Sheriff Clerk of 
the county where the arrestment has been used evidence (1) of the 
decree of absolvitor, or (2) that the sums decerned for are paid, or (3) by 
consigning these sums with the Clerk of the Court in which the action 
depended.? A certificate* by the Sheriff Clerk of the county in which 
the arrestment was used, of the lodging of the bond of caution or of the 
consignation, operates as a warrant for loosing any arrestment used either 
in that or in any other county on the dependence of the same action 
without further caution or consignation.° 

Prescription.—Arrestments prescribe within three months after their 
date without any decree or warrant of loosing. If before that period an 
arrestment has been renewed by a special warrant or order duly intimated 
to the arrestee, it subsists for the like time and under the like conditions 
as under the original warrant; or if an action of furthcoming or multiple- 
poinding in manner provided in the Act has been raised before the 
expiry of the said period, the arrestment subsists until the termination of 
the furthcoming or multiplepoinding.? The furthcoming or multiple- 
poinding to have this effect must be raised in the Small Debt Court. If 
the fund in medio is over £12, so that the multiplepoinding cannot be so 
raised, an arresting creditor to preserve his preference should bring a 
furthcoming in the Small Debt Court and get it remitted to the Ordinary 
Court and conjoined with the multiplepoinding. After the arrestment 


hol Viets & 4 aSeh C73: 3 Ibid. 
2 Small Debts Act, 1837, sec. 8. The 4 Sch. C4 
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has prescribed the creditor may execute a new arrestment which will be 
effectual from its date.! The prescription is clearly applicable to arrest- 
ments on the dependence. Whether it also applies to arrestments in 
execution has never been authoritatively decided. While it may be 
contended from the place in the Act which the provision occupies that 
it is limited to arrestment in security, it is generally held, and it is 
thought rightly, to extend to all arrestments.” 

Furthcoming.—Where the sum or demand sought to be recovered 
under an action of furthcoming does not exceed £12 exclusive of expenses 
and fees of extract, the action proceeds in the Small Debt Court by 
summons in the form of Schedule D.? If therefore neither the sum 
arrested nor the debt for which it is used exceed £12, the furthcoming 
must be brought in the Small Debt Court, otherwise the pursuer may be 
subjected in expenses. Where both the debt sued for and the sum 
arrested exceed £12, the creditor can sue either in the Debts Recovery or 
Ordinary Court. Where the debt sued for is over £12, the pursuer’s 
claim is not restricted to this sum by bringing the furthcoming in the 
Small Debt Court, but as the arrestee can only be called upon under the 
action to pay £12 he would seem entitled to pay away the excess of the 
arrested funds above this sum.’ The action is brought in the county in 
which the arrestee resides, and is of course directed against the common 
debtor and arrestee. Where both reside in the same county the inducie 
is not less than six days against both. Where the common debtor resides 
in a different county the induciw against him is not less than twelve 
days. The arrestee and common debtor must be cited to the same 
Court and for the same Court day. The summons concludes for payment 
of the sum for which arrestment has been used or for delivery of the 
effects arrested. While in an action of furthcoming in the Court of 
Session or in the ordinary Sheriff Court there cannot be included in this 
sum the expenses of the furthcoming, there is room for contending that 
this may competently be done in a Small Debt action. The form of 
decree given by the Act provides that where goods have been arrested the 
warrant to sell is for as much as will satisfy the sum for which arrestment 
is used and the expenses of process and the expenses of sale. As the 


1 Sinclair & Oo. v. Leith, 1890, 6 6 Where the common debtor resides in 
S.L. Rey. 349. a different county he is entitled to double 
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expenses of the furthcoming may thus be paid out of the arrested goods it 
would seem that they might also be paid out of arrested money. It will 
also be noticed that the alternative form of the decree is for “sums.” ? 
Where the sale of goods arrested is ordered by the Sheriff the procedure 
is the same as is afterwards noticed in the case of poinding and sale.” 

The decree of furthcoming is also a warrant for arrestment, poinding, 
and imprisonment (where competent).* 

The Charge-—Where the debtor has been personally present when 
decree was pronounced, no charge is necessary ; but ten free days (exclud- 
ing the day on which decree is pronounced) from the date of the decree 
must be allowed to elapse before a poinding can follow. If the debtor 
was not personally present there must be a charge* of ten free days, by 
serving a copy of the summons and decree on him personally, or at his 
dwelling-place,> or edictally.° Service of the charge by post is incom- 
petent.” Any sheriff officer of any county may execute the charge, and 
no indorsation by the Sheriff Clerk is necessary where the debtor is 
charged in a county from whose Courts the warrant did not issue.? No 
witness is necessary.? To obviate the necessity of a charge, the defender 
must be present in person when decree is pronounced. It is not sufficient 
that he has been personally present at a previous diet when proof was 
led and parties heard, and that his agent was present when decree was 
pronounced.”” If the decree is not enforced by poinding or imprisonment 
within a year after its date or after the charge thereon, a new charge 
must be given." Where a decree has been pronounced in absence,!? the 
defender, on consigning the expenses and ten shillings at any time before 
a charge is given, or if a charge is given before implement of the decree, 
provided in the latter case the period from the date of the charge does 
not exceed three months, may obtain from the Clerk a warrant sisting 
execution and providing for the case being heard’? Poinding “ or im- 
prisonment * is implement of the decree. If the first charge has become 


1 Lees’ S.D. Handbook, p. 45; S.D. 10 Shiell v. Mossman, 1871, 10 M. 58. 
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inoperative by the expiry of the year, and a new charge has been given, a 
sist may be obtained at any time within the three months after the second 
charge.’ Where an assignee or executor has acquired right to an extract 
decree, authority to do diligence may be obtained by presenting the extract 
to the Sheriff Clerk with a minute endorsed thereon, all in terms of the 
Personal Diligence Act.? 

Poinding and Sale—On the expiry of the days of charge or of the 
necessary period, the poinding is carried out summarily. Formerly 
warrant to open doors and lockfast places had to be applied for;* but the 
decree itself is now a warrant for this. The poinded effects are appraised 
by two persons on oath, who may also be witnesses to the poinding.® 
Where there are no effects to poind no witnesses are necessary.© A 
schedule of poinding, or inventory of the articles, is left with the debtor.’ 
It need not contain the name of the creditor or the amount of the debt. 
The same care must be exercised as in an ordinary poinding. The effects 
cannot be poinded extravagantly in excess of the debt;° and, although 
the valuation need not be precise, some attempt must be made to arrive 
at the value of the articles—they must not be slumped together indis- 
eriminately or entered at a nominal value.’ 

The sale takes place not sooner than forty-eight hours after the poind- 
ing. The effects are carried to the nearest town or village, or if the 
poinding takes place in a town or village to the cross or most public place, 
and are there sold by the officer by public roup. The officer though not 
licensed as an auctioneer is not lable to any penalty for selling the 
effects. The sale must take place between eleven forenoon and three 
afternoon, and two hours’ notice must be given by the crier. The Sheriff 
may, by general regulation, or special order in any particular case, appoint 
a different hour or place for the sale or appoint a longer or different kind 
of notice to be given of the time of selling. If there is a surplus after 
paying the sum in the decree, and the expenses, including the statutory 
expenses of the poinding and sale, it must be returned to the owner or con- 
signed with the Sheriff Clerk if the owner cannot be found. If the effects 
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are not sold they are delivered to the creditor at the appraised value to 
the amount of the debt, expenses, and expenses of the poinding and sale.’ 
Where the poinding is followed by a sale or by delivery the officer must 
report the proceedings to the Sheriff Clerk within eight days after the 
day fixed for the sale.2 The report is signed by the officer and by the 
two witnesses. Where no sale or delivery takes place it is not usual to 
report the poinding,® and this does not seem to be necessary; and in any 
event such report needs no witnesses. An opinion has been expressed in 
the Sheriff Court that until sale or delivery takes place no preference is 
established, differing from a poinding on an ordinary decree where the 
execution of the poinding creates a preference.? The opinion was rested 
on the poinding and sale being one proceeding requiring only one report. 
It is thought this view is erroneous. The Small Debts Act makes no 
provision for a poinding under it having a different effect from that given 
to a poinding at common law, and there is no reason why the summary 
procedure provided by the Act should postpone the creation of a preference. 

Breach of Poinding—Where a person intromits with poinded effects 
he is liable civilly for the loss which he has occasioned. This has been 
already dealt with. It is also provided by the Small Debts Act that any 
person secreting, carrying off, or intromitting with any poinded effects in 
fraudem of the poinding creditor shall be liable to summary punishment 
by fine or imprisonment as for contempt of Court, either at the instance 
of the private party, with or without the concurrence of the Procurator 
Fiscal, or at the latter’s instance, or ex proprio motu of the Sheriff.° 
The provisions of the Personal Diligence Act, 1838, do not apply to a 
breach of poinding under the Small Debts Act,’ and the proper procedure 
is to bring a summary complaint against the intromitter under the 
Summary Procedure Acts.® 

Sequestration for Rent.—Sequestration for rent is competent in the Small 
Debt Court by the landlord (7c. “any person having a right to exact rent 
whether as owner, liferenter, heritable creditor in possession, principal tenant 
or otherwise”)? or others having right to the rents and hypothec, provided 
the rent or balance of rent claimed does not exceed £12.!° The original 
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Small Debts Act only applied to sequestrations for payment, but it was 
subsequently extended to sequestrations applied for “currente termino or in 
security.”’ Applications for sequestration for rent past due or to become 
due may be made simultaneously ; but there must be separate summonses, 
although each of them may be for £12.2 The statute gives a form of 
summons,’ and the tenant is cited in the ordinary way. The inducie is 
six days.* The warrant to sequestrate and inventory includes authority 
to open shut and lockfast places.’ If articles subject to hypothec have 
been removed from the premises a minute may be written on the 
summons craving warrant to carry them back. This warrant unless in 
exceptional circumstances should only be granted after intimation has 
been made to the tenant.’ When the officer executes the summons he 
gets the effects appraised, as in a poinding, by two persons on oath, who 
may be witnesses to the sequestration, and leaves with the tenant an 
inventory of the articles, with the appraisement. An execution of the 
citation and sequestration along with the appraisement must be returned 
to the Clerk within three days.’ Although the Clerk cannot receive the 
execution after the three days, it has not been decided whether failure to 
lodge it is fatal to the sequestration or whether the Court might not 
equitably entertain reasons for the delay. If the delay had been 
occasioned by circumstances for which the officer was not responsible, it 
would seem that the Sheriff could allow the execution to be received.” 
The case then proceeds as in the usual Small Debt action. The 
Sheriff hears the parties, and, if it is sequestration for payment, he may 
either recall the sequestration in whole or in part or pronounce decree for 
the rent found due and grant warrant for the sale; or, if it is in security, 
he may continue the case till after the term of payment to see if the rent 
is paid, or may pronounce decree meanwhile with the proviso that it is not to 
be enforced unless the rent is not paid at the appointed term. If after the 
sequestration the tenant pays to the pursuer the rent claimed with ex- 
penses, or consigns the rent with £2 to cover expenses in the hands of 
the Clerk of Court, the Sheriff must recall the sequestration. In case of 
payment the Clerk on evidence of payment being produced must write 
and sign on the back of the summons or warrant the words “ payment 
made”; and in case of consignation, the words “consignation made.” 
Intimation is then made to the sequestrating creditor? If the Clerk 
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has any doubt as to the sufficiency of the evidence he should not refuse 
the certificate, but should lay the matter before the Sheriff.’ 

The Sheriff may either by general or special regulation appoint the 
time and place of the sale. If no provision is made it is carried out in 
the same manner as a sale of poinded effects and a report made in like 
manner.? The same penalties attach to a breach of sequestration as to an 
illegal intromission with poinded effects. The sequestration must be 
registered like ordinary sequestrations. 

Inhibition and Adjudication—Neither inhibition nor adjudication can 
be used on the dependence of or on decree in a Small Debt action. The 
statute, by expressly providing special modes of diligence, impliedly ex- 
cludes all others.* 


Dests Recovery Court.—The Debts Recovery Act incorporates, with 
but few differences, those sections of the Small Debts Act, 1837, which 
relate to diligence.® The principal distinction is of course that the sum 
for which action is raised and for which diligence is competent must 
exceed £12 but not £50, exclusive of expenses. The Small Debts Acts 
admit a wider range of claims than the Debts Recovery Act, and care 
must therefore be taken that the debt is of a description which can 
be sued for in the Debts Recovery Court.® 

Arrestment.—The sum arrested may amount to £50. Wages may be 
arrested on the dependence. If service is to be made in another county 
than that in which the warrant is issued it must be endorsed by 
the Sheriff Clerk of the former county.’ Arrestments under this Act 
are subject to the same prescription as arrestments in an ordinary 
action.® 

Furthcoming.—The only difference is the amount—the fund must not 
exceed £50. Corresponding to the Small Debts Act, it would seem that if 
either the debt in the decree, or the debt attached by the arrestment, 
exceed £12, but do not exceed £50, the furthcoming must be brought in the 
Debts Recovery Court. If both exceed £50 it will be brought in the 
Ordinary Court.? Whether the action is one which is permitted by the 
second section is to be determined by the nature of the debt for which 
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decree is sought against the arrestee and not by the nature of the debt 
due by the common debtor.! 

Poinding.—The provisions of the Small Debts Act as to poinding are 
incorporated, with the addition that the words “ poinding and sale” therein 
shall be held to include poindings on which no sale has followed, as well 
as poindings which have been followed by a sale.? The difference thus 
made is that all poindings under the Debts Recovery Act must be reported, 
whether followed by a sale or not. A special warrant to open shut and 
lockfast places must be applied for.’ 

Sequestration for Rent.—Sequestration for payment is competent where 
the rent, or balance of rent, claimed exceeds £12, but not £50, and the 
procedure is the same as in the Small Debt Court. Whether a process 
of sequestration in security can be brought in the Debts Recovery Court is 
doubtful. As this process was deemed not to be included under the original 
Small Debts Act, 1837, it was subsequently brought under it by the Sheriff 
Court Act, 1853, which “declared” that the Act of 1837 applied to sequestra- 
tions in security.’ The section of the 1837 Act relating to sequestrations, 
and declared to apply to sequestrations in security, has been incorporated 
into the Debts Recovery Act, but no reference is made to the Act of 1853. 
While it would seem that such actions are competent in the Debts Recovery 
Court it is advisable to obviate all question by bringing the action in the 
Ordinary Court. A special warrant to open shut and lockfast places must 
be applied for.” Sequestrations under this Act also require to be registered. 

Inhibition and Adjudication.—Inhibition or adjudication is incom- 
petent on the dependence of or on the decree in a Debts Recovery action. 
The creditor is restricted to the modes of diligence expressly authorised 
by the statute.” 

Diligence by person acquiring right to extract-decree.—It was considered 
doubtful whether the provisions of the Personal Diligence Act,® authorising 
a person acquiring right to an extract-decree to obtain a jiat for diligence, 
applied to extract-decrees of the Small Debt and Debts Recovery Courts. 
The doubt has been set at rest as to the former.’ It is thought that the 
doubt was unfounded, The Personal Diligence Act applies to extracts of 
all decrees of the Sheriff. 
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CHAPTER XX 


JUDGMENTS EXTENSION 


I. ForEIGN JUDGMENTS.—The Scotch Courts have always recognised that 
comitate gentiwm decrees of foreign Courts are entitled to a large measure 
of respect, and if the decrees fulfil certain conditions our Courts will enforce 
them by the grant de plano of a decree, technically known as a decree-con- 
form. What conditions must be fulfilled before this privilege can be claimed 
is a question which gave rise at one time to much diversity of opinion both 
among text writers and in our Courts. Up to the middle of the century 
a somewhat strict view was taken of what was required. The earlier view 
is fairly represented by Lord Jeffrey in the case of Southgate v. Mont- 
gomerie, where he says a foreign judgment is liable to be impugned “ not 
merely by proof of want of jurisdiction in the Court from which it issued, 
or of its having been pronounced in absence of the defender, or of material 
irregularities and informalities in the course of the proceedings, but also 
by proof of its having proceeded on error of fact, or even on error of law, 
more especially where the law applicable to the case was not the proper 
law of the country where the suit was tried and determined.” The 
tendency of modern decisions has been to give much fuller effect to the 
judgment of a foreign Court, and probably now the only relevant grounds of 
objection to the granting of a decree-conform would be want of jurisdiction 
in the foreign Court,’ or that the defender had not been cited,’ or that the 
judgment sought to be enforced was not a final one,* or that it was obtained 
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by fraud or misrepresentation,’ or by the foreign Court wilfully determin- 
ing not to recognise the law of other nations,? or that there had been 
irregularities which had occasioned substantial injustice? Every other 
averment would seem to be irrelevant, whether that the judgment is 
erroneous on the merits,* that the foreign Court has proceeded through 
default of parties on a mistake as to the facts or as to the law of this or 
any other country,’ or that the whole of the facts were not before the 
foreign tribunal,’ or that there was irregularity in the procedure.’ The 
Courts of this country do not sit either to re-hear cases tried by, or to 
hear appeals from, foreign tribunals, and, if the decision of the foreign 
tribunal is wrong, recourse must be had to the mode of appeal provided 
in the foreign country.8 

But although a party has been validly subjected to the jurisdiction of 
a foreign Court, it by no means follows that our Courts will recognise 
the grounds on which jurisdiction was based as sufficient to entitle the 
successful party to a decree-conform in this country; just as a foreign 
Court, by whose law arrestment of moveables is not a mode of founding 
jurisdiction, will not grant a decree-conform to a Scotch decree, obtained 
in an action in which jurisdiction was so constituted, and in which the 
defender had not proceeded to trial on the merits. The grounds of 
jurisdiction which will be recognised as properly subjecting a party to 
the jurisdiction of a foreign Court were summed up by Lord Justice Fry 
as follows :—“(1) Where the defendant is a subject of the foreign country 
in which the judgment has been obtained. (2) Where he was resident in 
the foreign country when the action began. (3) Where the defendant in 
the character of plaintiff has selected the forwm in which he is afterwards 
sued. (4) Where he has voluntarily appeared. (5) Where he has con- 
tracted to submit himself to the forwm in which the judgment was 
obtained, and, (6) possibly, if Becquet v. MacCarthy, 2 B, & Ad. 951, be 
right,’ where the defendant has real estate within the foreign jurisdiction, 
in respect of which the cause of action arose whilst he was within that 
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The judgment must be final in the sense that it cannot by the law of 
the foreign country be submitted to review. In other words, the judgment 
must be such as would found a valid plea of res judicata in the foreign 
country.’ 

Where the necessary conditions are fulfilled our Courts will, in an 
action raised upon and setting forth the foreign decree, and upon pro- 
duction of a sufficiently attested copy or extract thereof, grant de plano a 
decree-conform. What will be held sufficient evidence of the judgment 
is always a question of circumstances. Anything that bears ex facie to 
be an official extract would probably be accepted. An office copy of a 
judgment pronounced by one of the Superior Courts of England, and bearing 
to be stamped on each page with the seal thereof, is if authentic prima 
facie sufficient.’ As an office copy is not evidence in another Court and 
in another cause than that in which it was pronounced, it must, if its 
authenticity is denied, be proved to be a correct copy by a witness who 
has compared it with the original or must be certified by the officer who 
has the custody of the original.? Where the extract is relevantly 
attacked it will be necessary to produce such evidence as will satisfy our 
Courts that the foreign Court had jurisdiction to act in the matter, and 
acted within its jurisdiction.* That the Court exercised jurisdiction is 
prima facie evidence that it had it.? In cases of doubt a certificate by the 
head of the Court from which the judgment issued, countersigned or 
attested by a Secretary of State, will be conclusive evidence both as to 
jurisdiction and finality. Such certificates are commonly issued in this 
country to curators and other guardians requiring to vindicate claims 
abroad, and have also been issued on ordinary decrees and recognised by 
foreign Courts. Of course, no judgment will be enforced in this country 
after action on it has been prescribed or barred by the law of the country 
where it was issued.° 


IJ.—BriTIsH JUDGMENTS. Until the passing of the Judgement Exten- 
sion Acts, decrees of English or Irish Courts were in form treated as foreign 
decrees, and could only be enforced in Scotland by obtaining a decree-con- 


L.R. 9 Ex. 345; Bank of Scotland v. 2 Stiven v. Myer, 1868, 6 M. 370. 
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3 Stiven v. Myer, 1868, 6 M. 885. 

* Castrique v. Imrie, 1870, LR. 4 
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5 Wilkie v. Cathcart, 1870, 9 M. 168 
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form from the Court of Session. Ever since the Act of Union, at least, such 
judgments had however been looked on as occupying a special position, and 
were rarely examined save on the ground of defect of jurisdiction! The 
principle of judgments extension was first introduced in the English Joint 
Stock Companies Act, 1848, under which orders of the Court of Chancery in 
liquidations could be registered in the Books of Council and Session, and 
summary diligence done on the extract by letters of horning, etc.2 By 
our Bankruptcy Act, 1856 (sec. 174), the English Act of 1869, now 
superseded by the Act of 1883 (sec. 117), and the Companies Act of 1862 
(sec. 122), all judicial orders in bankruptcy or liquidation are made 
enforceable throughout the United Kingdom, as if they had been originally 
pronounced by the Courts of the country where it is sought to enforce 
them.’ This privilege, however, applies only to orders for payment of 
money, and will not be extended to an order to seize and secure goods.’ 
The procedure for obtaining the authority of the Court is by registra- 
tion in extenso of an office copy of the order in a register kept by the 
Clerk of the Bills. The Clerk then appends to the office copy a certificate 
of the registration and subscribes it. The office copy is then a warrant 
for diligence for the sums in the order and the expense of registration, as 
if it had been a decree of the Court of Session of the date of registration.’ 
The Second Division has expressed an opinion that although the Scotch 
Court is not entitled to review the grounds on which such an order was 
granted, it is entitled on cause shown to suspend execution thereon.” An 
order for costs in an English bankruptcy, issued against two persons as 
individuals and as partners of a firm, was duly registered in Scotland in 
terms of the A.S. 21 June 1883. One of the parties brought a suspension, 
on the ground that he was not a partner of the firm which instituted the 
proceedings in which the order was pronounced and was no party to them, 
and that his name had been unwarrantably inserted in the order as a partner. 
A proof of these matters having been taken, the respondent was held to 
be barred from afterwards objecting to the jurisdiction of the Court to 
investigate the circumstances under which the order had been obtained. 
But the majority of the Court were of opinion that, while they could not 
examine or review the decree, they could in that process suspend 
execution absolutely so as “ to prevent an unreviewable and unexaminable 
decree from being erroneously put into execution.” The minority, on the 


1 Young v. Buckel, 1864, 2 M. 1077; Deering, 1887, W.L.N. 61. 
see Wilkie v. Cathcart, 1870, 9 M. 168 4 Johnstones Trs. v. Roose, 1884, 12 
(L. Pres.), R. 1; AS. 21 June 1883. 

2 Moyes v. Whinney, 1864, 3 M. 183. 5 AS, 21 June 1883. 

3 AS. 21 June 1883; Brown v. 6 Wilson v. Robertson, 1884, 11 R. 893. 


434 JUDGMENTS EXTENSION 


other hand, thought that the Court could only stay execution until the 
complainer had an opportunity of bringing under the consideration of the 
English Court the question whether the decree was a good decree or not. 
All other orders pronounced under these Acts could be enforced only by 
petition to a Division of the Court of Session or in vacation to the Lord 
Ordinary on the Bills. 

By the Judgments Extension Act, 1868,? these methods, hitherto 
reserved for bankruptcy and liquidation, were extended to all judgments 
of the Supreme Courts for payment of debt, damages, or costs ; and on 
registration in terms of the Act and relative Act of Sederunt,’ such 
judgments become warrants for diligence in like manner as if they were 
decrees of the Court of Session of the date of registration. By the 
Inferior Courts Judgment Extension Act, 1882, and relative Act of 
Sederunt® this principle of mutual registration and enforcement of 
decrees was under certain limitations extended to all Inferior Courts 
throughout the United Kingdom. It will be useful to notice these Acts 
in some detail as an extract of decrees so registered frequently forms the 
warrant for diligence. 

Judgments Extension Act, 1868—Registration of Scotch Judgments.— 
A certificate of an extract decree of the Court of Session, or of an extract 
decree of registration in the Books of Council and Session, for pay- 
ment of any debt, damages, or expenses, may be obtained from the 
extractor or keeper of the register. On production of this certificate to 
the Senior Master of the Court of Common Pleas at Westminster or the 
Master of the Court of Common Pleas at Dublin, it may be registered in 
a “Register of Scotch Judgments.” From the date of registration it has 
the same force and effect and may be followed by the same proceedings 
as a judgment obtained or entered up in the Court in which it is so 
registered, and all the reasonable expenses attendant upon obtaining and 
registering such certificate may be recovered as if they were part of the 
decree of which it is the certificate. No certificate can be registered more 
than twelve months after the date of the decree uniess upon leave 
obtained from the Court or a judge of the Court in which it is sought to 
register the certificate. The statute only applies to money decrees, debt, 
damages, or costs,’ and to costs alone (i.e. by themselves) where the party 

1 Wilson v. Robertson, 1884, 11 R. 2°31 & 32 Vict. cap. 54. 
893. The view of the minority seems 8 AS. 11 July 1871. 
in accordance with Wotherspoon  v. 4 45 & 46 Vict. cap. 31. 
Connolly, 1871, 9 M. 510, and with the 5 AS. 7 March 1883. 


English cases—see In re Trufort, 1887, 6 Sec. 3. For form of certificate, see 
L.R. 36 Ch. Div. 600. Schedule. (ESee se. 


JUDGMENTS EXTENSION ACT, 1868 435 


registering the certificate is the defender. It does not apply to decrees 
ad facta prestanda or of the nature of prohibitions or injunctions. It is 
not limited to decrees in foro contentioso, but applies to decrees in absence 
with the single exception of a decree in absence where jurisdiction has 
been constituted by arrestment.? Where a note of suspension of the 
decree has been passed, or a sist of execution has been granted, by 
the Court of Session or any judge thereof, and a certificate narrating 
this by the Clerk to the Bill Chamber is produced to the judge of the 
Court where the certificate of the decree has been registered, execution 
is stayed until a certificate from said clerk has been produced that the 
sist has been recalled or has expired, or, where the note of suspension was 
passed, until an extract of the decree repelling the reasons of suspension 

has been produced.® 
It is not necessary to enable the Court to entertain a suspension of 
the decree that the respondent should be resident in Scotland. It is 
sufficient to give the Court jurisdiction that the decree has been granted 
here.* Where suspension is sought in the Court which granted the decree, 
the note should pray for suspension of the decree itself, not merely of the 
diligence upon it; but where this has not been done, the Court will allow 
the note to be amended so as to crave suspension of the decree.? Where 
the decree, of which a certificate had been registered in England and upon 
which diligence was being done, was a decree for expenses following upon 
an action of divorce in which no appearance had been made for the 
defender, the Court found that although the decree could not be said to be 
a decree in absence, suspension was competent and reduction unnecessary.® 
Registration of English Judgments.—Similar provision is made for the 
registration of English and Irish judgments, obtained or entered up in 
any of the Courts of Queen’s Bench, Common Pleas or Exchequer at 
Westminster or Dublin respectively, in the Books of Council and Session. 
A certificate of a judgment of the “High Court of Justice Queen’s Bench 
Division, Liverpool District Registry” could be registered here. “The 
High Court of Justice in England comes in the place of the Superior 
Courts of Law and Equity, viz. Chancery, Exchequer, Admiralty, etc., and 
though we have no evidence before us of this transference of jurisdiction, 
1 Sch. 2; Wotherspoon v. Connolly, port in “Scotsman” on 28rd March 


1871, 9 M. 510. 1891. ele 
2 Sec. 4; Wotherspoon v. Connolly, 5 Tbid. 8 Tbid. 
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3 Sec. 3. judgments by Courts of Equity in Eng- 
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it would be mere pedantry to ignore the fact.”1 “The words ‘at West- 
minster’ (in the Act) do not apply to the place where the judgment is to 
be pronounced but to the Court.”? Every certificate so registered has 
from the date of registration the effect of a decree of the Court of Session, 
and all proceedings may be taken on an extract of such certificate as if it 
were an extract of a decree of the Court of Session. The costs, charges, 
and expenses may be recovered as if the same were part of the original 
judgment. Where twelve months have expired after the date of the 
judgment, registration is only competent with leave of the Lord Ordinary 
on the Bills.’ It is not necessary that the debtor should be subject to the 
jurisdiction of the Scotch Court to warrant registration and diligence here.* 
The days of charge on the extract of a certificate so registered in Scotland 
are fifteen as on an extract decree of the Court of Session. 

The Court in which the certificate is registered has the same control 
and jurisdiction over the judgment or decree or certificate as over any 
judgment or decree of its own; but in so far only as relates to execution 
under the Act.° It cannot suspend the decree itself or entertain any 
question on the merits of the cause; but it may competently sist process 
to enable the complainer to apply to the Courts of the country by which 
the decree was granted in arrest of judgment." Judgment having been 
obtained in Ireland and registered here, application was made to the Court 
of Session for suspension of the decree on the ground that the Irish Court 
had no jurisdiction over the complainers when the decree was pronounced. 
The Court declined to grant the application, but on the Note being 
amended and a sist of process craved the latter was granted. The Lord 
President remarked that “the great object of that statute was to exempt 
decrees of Courts of the United Kingdom from such examination, when 
sought to be enforced, and to give them the same efficacy in all parts of 
the United Kingdom as in the territory of the Court pronouncing them.” ® 
If it had been manifest that the Court pronouncing decree had exceeded 
its jurisdiction it would appear that the Court might have entertained 
the suspension. In the case of a decree registered in Scotland it is not 
necessary that the respondent be resident here to subject him to jurisdiction 
in the suspension.’ Nor where suspension is brought of a Scotch decree.! 


1 English Coasting & Shipping Oo. R. 893; English Coasting & Shipping Oo. 
v. Brit. Finance Co. 1886, 14 R. 220 v. Brit. Finance Oo. supra (L.O. 222); 
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Where an action is brought in any Court in England, Scotland, or 
Ireland, on any judgment or decree which could be registered under the 
Act in the country in which such action is brought, the party bringing the 
action is not entitled to his expenses in the suit unless the Court before 
whom it is brought so order.! 

The Infertor Courts Judgments Extension Act, 1882—Registration of 
Certificate of Judgment.—By this Act a somewhat similar provision with 
minor differences is made for the registration of the judgments of inferior 
Courts. Where judgment has been obtained or entered up in any of the 
inferior Courts of England, Scotland or Ireland, for any debt, damages, or 
costs, the registrar, etc., of the inferior Court may be applied to for a 
certificate of the judgment.” “Inferior Courts” includes County Courts, 
Civil Bill Courts, and all Courts in England and Ireland having jurisdiction 
to determine civil causes, other than the High Courts of Justice; and in 
Ireland, Courts of Petty Sessions and the Court of Bankruptcy ; and in 
Scotland, includes the Sheriff Courts and the Courts held under the 
Small Debts and Debts Recovery Acts.? “Registrar” in Scotland includes 
the Sheriff Clerk ; in England, any officer fulfilling the duties of a registrar 
in an inferior Court; and in Ireland, the Clerk of the Peace or other 
officer whose duty it is to enter the judgment, decree, or order of the Court.* 
“Judgment” includes decreet, civil bill, decree, dismiss, or order. A 
judgment for costs alone is not limited to a decree in favour of the 
defender as in the Judgments Extension Act, 1868.° The certificate is to 
be granted on the application of the party who has recovered the judgment. 
This will exclude an assignee, or representative succeeding to the decree, 
from the benefit of the Act. The time for appealing must have elapsed 
and the judgment must not have been reversed upon appeal or execution 
stayed ; and proof must be produced to the registrar that the decree has 
not been satisfied.® 

The certificate must be duly signed by the registrar; and on being 
produced, with a note of presentation appended,’-—to the registrar of a 
County Court or in the City of London to the registrar of the City of 
London Court, where the judgment was obtained in Scotland or Ireland ; 
or to a Sheriff Clerk in Scotland, where the judgment was obtained in 
England or Ireland ; or to the registrar of a Civil Bill Court in Ireland, 
where the judgment was obtained in England or Scotland—it may be 
registered. The expenses of obtaining and registering the certificate are 


1 Sec. 6. 6 Sch. Forms 1 and 2. 


2 Sec. 3. See Sch. 1 and 2. 7 Sec. 3. 8 Tbid. 
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added and may be recovered as if they were part of the original debt.’ 
A book of registry called “The Register of English and Irish Judgments” 
is kept at each place in a county at which the ordinary Courts of the 
Sheriff-Substitute are held. The certificate and note of presentation must 
be registered in extenso.” The effect of registration is that process of 
execution (i.e. warrants for diligence) may be issued from the Court of 
registration against any goods or chattels of the debtor which are 
within the jurisdiction, in the same manner as if the judgment had been 
itself obtained in that Court.? The words used, “goods and chattels,” 
would seem not to warrant diligence against the heritable estate, nor the 
arrestment of money. In Scotland the Sheriff Clerk or his depute 
appends to the certificate and note of presentation an attestation of the 
registration duly signed,? which then becomes a sufficient warrant to 
charge the debtor for payment of the whole sums recoverable under the 
judgment with the costs of obtaining and registering the certificate. The 
days of charge are fifteen, and failing payment any other competent 
diligence may then be done.° 

It is incompetent to register a certificate of any judgment for a greater 
amount than might have been recovered if the action had been begun in 
the inferior Court. As the effect of this is to prevent a Sheriff Court 
decree being registered in the County Courts of England where the amount 
exceeds £50, it is provided that where by reason of excessive amount the 
certificate cannot be registered in an inferior Court it may be registered 
in “The Register of Scotch Judgments” kept in the Court of Common 
Pleas at Westminster and Dublin in the same manner, to the same effect, 
and subject to the same provisions as a certificate of an extract decree of 
the Court of Session registered under the Act of 1868.’ No certificate 
can be registered more than twelve months after the date of the judgment.® 
If this period has expired it will be necessary to have recourse to 
the procedure in use prior to the Act by applying to the Court of the 
country where diligence is to be done for a decree-conform.® 

Cases in which the Act does not apply—tTo prevent the possibility of 
the Act extending the jurisdiction of the Courts, it is provided that it 
shall not apply to any judgment pronounced by an inferior Court of one 


1 Sec. 4. 2? AS, 7 March 1883. if leave of the Court is obtained. It is 
* Sec. 5. 4 Dove Wilson’s Prac. 354. thought that this would not apply under 
5 A.S. supra, Sch. A. section 9 of the Act of 1882 to a cer- 
6 AS. 7 March 1883, sec. 2. tificate of a judgment obtained in an 
7 Sec. 9. 8 Sec. 4. inferior Court and which being over 
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country against a person domiciled in another country in the United 
Kingdom at the time of the commencement of the action, unless the whole 
cause of action has arisen, or the obligation to which the judgment relates 
ought to have been fulfilled, within the district of such inferior Court, 
and the summons was served upon the defender personally within the 
said district.1 The Act thus in no way extends the ordinary rules of 
Jurisdiction, and it would seem to prevent any judgment being registered 
where jurisdiction had been founded ex reconventione or by arrestment of 
a ship within the sheriffdom.? This section obviously framed in the 
interests of defenders would, if taken literally, in one aspect tell against 
them. Ifa pursuer from England or Ireland come to Scotland to sue, or 
vice versa, and judgment is given against him for expenses, the decree 
would only be enforceable under the Act,—if it were strictly construed,— 
where “the whole cause of action shall have arisen, or the obligation to 
which the judgment relates ought to have been fulfilled, within the 
district of such inferior Court, and the summons was served upon the 
defendant personally within the said district.” The section is obviously 
intended to apply only to decrees in favour of pursuers.* Under this 
section, a person, against whom any judgment to which the Act does not 
apply is sought to be enforced by registration in an inferior Court in 
Scotland, may obtain from the Bill Chamber or Court of Session sus- 
pension or suspension and interdict against the enforcement of the judg- 
ment and diligence. A like provision is made for obtaining a prohibition or 
injunction from the Superior Courts of England or Ireland where registra- 
tion is sought in these countries. In an application under this section the 
Court can only decide whether the judgment is one to which the Act 
applies. It cannot enter into the merits. The unsuccessful party may 
be found liable in costs.* 

Cancellation of registry—On proof of the setting aside or satisfaction 
of any judgment of which a certificate has been registered, the Court in 
which the certificate is registered may order the registration to be cancelled.” 

Jurisdiction over registered Judgments is limited to Execution—The 
Courts of Great Britain and Ireland to which the Act applies have, but 
only as regards execution under the Act, the same control and jurisdiction 
over the execution of any judgment, a certificate of which has been 
registered, as they have over the execution of any judgment of their own 


Courts.® 


1 Sec. 10. Rev. 262. 4 Sec. 10. 5 Sec. 7. 
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Where Action instead of Registration no costs may be given.—If an 
action is brought in an inferior Court to enforce a judgment which might 
be registered in the country in which such action is brought, the party 
bringing the action cannot obtain costs or expenses without the order of 
the Court.’ 


decree, obtained in Scotland in the case when produced to the Court where the 
of a Scotch judgment, staying execution certificate is registered. Lobe somite 8 
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CHAPTER XXI 
EXECUTOR-CREDITOR 


Natorr“—the ordinary diligences of arrestment and poinding are only 
competent against the estate of living debtors. If the debtor has died 
before the commencement of such diligence, his moveable estate can only 
be attached by confirmation as executor-creditor. This diligence can only 
be employed where no executor comes forward to confirm to, or where he 
has omitted part of, the estate of the deceased. 
any creditor may apply to be decerned and confirmed executor-dative 


gua creditor. 


In these circumstances 


This procedure, although in form a confirmation, is in its 
true legal character and effect, diligence or execution by the creditor for 
payment of his debt. Its true effect is to create a nexus upon and security 
over the fund to the extent of the debt, while subject to this nexus the 
estate is left i hereditate yacente of the deceased debtor.’ 
Creditor—Grounds of debt.—It is essential that the creditor’s debt 
should have been duly constituted against the deceased, and evidence 
of this as bond, bill, or decree must be produced.? So the creditor 
in a heritable bond may be decerned executor in virtue of the personal 
obligation contained therein.* A bill, drawn and accepted in India, and 
indorsed to a creditor in London, fortified by the opinion of an English 
barrister formerly of Madras that as to formal requisites and stamp duty 
the bill was in proper order according to the law of India, was sufficient 
constitution.” A conveyance in general terms warrants the confirmation 
of any part of the deceased’s estate which can be shown to come under the 


1 The diligence of executor-creditor executor-creditor is null unless it is ad 


may, however, be excluded by an intro- 
mitter reducing the estate into possession. 
See p. 453, infra. 
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general description.. Trustees under an antenuptial contract of marriage, 
by which the wife had assigned her whole estate acquisita et acquirenda 
to them, were confirmed executors gua creditors to certain shares which 
were held to fall within the conveyance but which had not been trans- 
ferred to the trustees! And where the granter of a trust for creditors 
had died before the trustee had obtained possession of the whole estate 
the trustee was decerned executor-creditor.” 

It is not necessary that the document should be in a form in which 
the creditor could at once obtain execution. An unprotested bill or an 
English penal bond, which is not probative per se in Scotland, is sufficient. 
A document bearing to be an office copy of a judgment pronounced for 
debt against an English debtor by one of the Superior Courts of England, 
and bearing to be stamped on each page with the seal thereof, is if 
authentic prima facie evidence of the constitution of the debt.? Where 
the authenticity was denied, the Court of consent of parties took the 
opinion of English counsel as to the effect of the document. From the 
opinion it appeared that the office copy of the judgment was not 
evidence in another Court and in another cause than that in which it was 
pronounced, unless it was proved to be a correct copy of the original 
judgment by a witness who had examined the same with the original, or 
was certified by an officer of the Court of Exchequer. The executor, 
whose title was objected to by a competing claimant in a multiple- 
poinding, was held entitled to support it by evidence that it had been 
compared with the original record and was a correct copy.* If the deed 
is insufficiently stamped the Sheriff may refer to the Inland Revenue 
authorities to have the stamp adjudicated, and on the proper stamp duty 
and penalty, if any, being paid decree may be granted. 

Where the Debt is not constituted—Where the creditor’s debt is not 
constituted, he must proceed by charging the next of kin to confirm 
executor to the deceased within twenty days thereafter. The effect is, 
that the person charged, if he do not confirm or renounce, becomes a 
vitious intromitter against whom the creditor may constitute his debt by 
decree. On the other hand, if he do renounce, the creditor may obtain 
decree cognitionis causa and constitute his debt contra hereditatem 
jacentem. He may then be decerned executor-dative and so affect the 
moveables in common form.’ If the next of kin do not renounce till he 
is sued as vitious intromitter, he may still renounce in that action; but 


l Brash, '7 Oct. 1887 (Edin. Com. Ct.) ; 4 Stiven v. Myer, 1868, 6 M. 885. 
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he will be liable for the expenses caused by his delay.’ Without this 
preliminary charge the creditor is still entitled to a decree cognitions 
causa; but it is only when charged that the next of kin must either con- 
firm or renounce or otherwise be liable as a vitious intromitter It is 
sufficient constitution that the debt is only made liquid by a decree of 
cognition by the Supreme Court in an action in which the only defenders 
called were the universal legatories.* 

Although the deceased has nominated an executor, if he has not 
confirmed it is still necessary to charge the next of kin. The executor 
need not be called in the action of constitution, but only the next of kin.® 
The executors are “parties against whom the creditors were about to 
establish an adverse title by diligence; and it would be somewhat novel 
to call, in proceedings of diligence, the very competitors whom it was 
intended to exclude.”® Where the deceased resided in England and his 
executor also resided there, an action against the executor in which 
jurisdiction was constituted by arrestment in the hands of the deceased’s 
debtors, was held competent, provided the decree asked was merely 
cognitionis causa." If a decree for payment is asked, jurisdiction will not 
be constituted by arrestment, the subjects arrested being in bonis defuncti 
and not due to the executor.® The ratio of these diverse judgments is not 
clear, but may be that in the first the defender is merely sued as a repre- 
sentative of the deceased, eadem persona cum defuncto; while in the 
second he is sued as the actual possessor of the funds, which he is not 
until confirmed. 

Where the executor has only confirmed to a part of the estate, the 
creditor will proceed to attach the remainder in exactly the same manner as 
if no executor had confirmed. If the executor has confirmed to the whole 
estate, confirmation as executor-creditor is incompetent; the proper proceed- 
ing is to constitute the debt against the executor and arrest in the hands 
of the debtors to the deceased.? But where the next of kin confirmed and 
died, a creditor of the ancestor might confirm as executor gua creditor to 
the next of kin without having constituted the debt against them.” 


1 Davidson v. Clark, supra. v. Stirling, 2 S. 672 (N.E. 564), 1 W. &S. 
2 Forrest v. Forrest, 1863, 1 M. 806; 199; Forrest v. Forrest, 1863, 1 M. 806. 
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Creditors of Neat of Kin.—This form of diligence is competent not only 
to the creditors of the deceased, but also to the creditors of the next of 
kin,—a preference being reserved to the creditors of the ancestor for year 
and day. By 1695, c. 41 it is provided “that in the case of a moveable 
estate left by a defunct and falling to his nearest of kin, who lies out 
and doth not confirm, the creditors of the said nearest of kin may either 
require the procurator-fiscal to confirm and assign to them, under the 
peril and pain of his being lyable for the debt if he refuse, or they may 
obtain themselves decerned executors-dative to the defunct as if they 
were creditors to him; with the provision always that the creditors of 
the defunct, doing diligence to affect the said moveable estate within year 
and day of their debtor’s deceas, shall alwayes be preferred to the diligence 
of the said nearest of kin.”! Under this statute the trustee on the 
sequestrated estate of the next of kin may be confirmed executor-creditor 
to the estate of the deceased ;” and this although the deceased was 
domiciled abroad—a decree having been obtained from the Lord Ordinary 
finding that the bankrupt’s interest in his ancestor’s succession had vested 
in the trustee.? The death of the next of kin will not prevent his creditor 
confirming as executor-creditor.* 

Confirmation by Next of Kin or Executor-nominate.—W here an executor 
gua next of kin, or executor-nominate, is himself a creditor, his con- 
firmation qua next of kin, or as executor-nominate, gives him the same 
preference for the debt due to himself as if he had confirmed executor- 
creditor.’ “As an action and judgment against himself would be absurd, 
he is entitled, where he happens to be a creditor of the deceased, to pay 
himself by retention ; and this even to the effect of securing him in relief 
of engagements undertaken for the deceased.” © 

Special Creditors who have been confirmed.'—“ An incorporated company 
was decerned gua creditor, the oath to the inventory being taken by the 
secretary ;° also a trading firm ‘along with A. & B. the individual 
partners thereof’® A. & B. the individual partners of A. B. & Company 


1 See Bell’s Com. 2. 85. 3936, 10007 ; Macleod v. Wilson, 1837, 


4 2 wees 9 July 1857 (Edin. ae re et a 
om. Ct.). ee ; 9 oO. ; 
F ; : Ersk. 3. 9. 44; and cases supra. 

* Davidson, 19 April 1866 (Edin. 7 The following passage : taken from 
Com. Ct.) 3 


4 4 Geo. IV. c. 98; M‘Laren on Wills, 
2. 866; Smith's Trs. v. Grant, 1862, 24 
DP Lr: 

5 Napier v. Menzies, 1740, M. 3936 ; 
M‘Dowal v. M‘Dowal’s Ors. 1742, M. 


Currie’s Confirmation of Executors, 2nd 
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8 Whitson, 15 Jan. 1874. 
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were decerned executors-dative gua creditors of the defunct C., an indi- 
vidual partner of the firm of C. D, & Company, the ground of debt 
being a bill for £1000 drawn by A. B. & Company, and accepted by C. 
D. & Company.’ One of two trustees, in whose favour the deceased had 
granted a bill, was decerned qua creditor, the other trustee being abroad” 
The Liquidators of the Western Bank of Scotland were decerned 
executors-dative gua creditors on the estate of a deceased shareholder, 
conform to act and decree of the Lords of Council and Session produced.’ 
But under the Companies Act, 1862, it was held that the Liquidators of 
the City of Glasgow Bank were entitled to be decerned and confirmed 
“qua Liquidators of the City of Glasgow Bank, of which the deceased was 
a contributor.’* As the estate is in Scotland it is immaterial that the 
deceased is domiciled abroad.’ Where this is so the petitioner does not 
require to aver that by the law of the deceased’s domicile he is entitled to 
the administration.® 

What excludes or does not exclude this Diligence—This diligence is 
excluded by confirmation of an executor or by his having obtained actual 
possession of the estate.” It is not excluded by a foreign title of adminis- 
tration unconfirmed in Scotland, as probate taken in Calcutta (the 
deceased’s domicile) ;* nor probate or letters of administration taken out 
in England or Ireland and containing the Scotch estate,® unless these 
have been produced in the Commissary Court of Edinburgh and a 
certificate endorsed thereon.!? Neither is it excluded by the dependence 
of a multiplepoinding or the consignation of the fund," nor even by a 
decree of preference in the multiplepoinding obtained against the creditor 
who afterwards confirmed as executor-creditor.” 

Subjects which can be attached—Any moveable estate, corporeal or 
incorporeal, belonging to the deceased, may be attached by this diligence. 
Articles over which another has a right of real security may be confirmed 
to, And articles delivered in pledge may be confirmed to by a creditor of 
the pledgee.® A creditor held a security over heritage constituted by ex 
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3 Bishop, 31 Oct. 1861. 
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8 Smith’s Trs. v. Grant, supra ; Clarke 
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facie absolute disposition and infeftment qualified by a back-bond; the 
estate having been sold, the price was attachable to the extent of the 
debtor’s reversion by another creditor confirming after the debtor’s death 
as executor-creditor.’ 

Procedure—The application is by petition, as in similar cases of 
executor-dative, produced along with which is the ground of debt. 
Notice of the application must be advertised in the “ Edinburgh Gazette ” at 
least once after the application is made, and in evidence thereof a copy of 
the “ Gazette” containing the notice must be produced in Court before the 
confirmation is further proceeded with.? The usual notice of nine days 
is given; and, if there is no objection, or application by other creditors to 
be conjoined, decree of confirmation is pronounced in favour of the 
applicant on his finding caution to the value of the estate to which he 
Application may of course be made in the usual manner for 
restriction of the amount of caution. It is not now necessary that the 
creditor should depone to the verity of his debt.* 

Confirmation may be Partial.— The confirmation may be, and in 
practice is, limited to the amount of the debt.* Although the confirma- 
tion may be partial, the inventory given up must contain the whole of 
The creditor may either limit his 


confirms. 


the moveable estate so far as known. 
confirmation to particular items in the inventory,’ or to a portion of one 
item, as may be specified in the oath to his inventory.® Only the items 
of the estate of which confirmation is craved in whole or in part are 
quoted in the confirmation. The creditor can have no claim except to 
the extent to which he has confirmed, and in the event of his recovering 
more than is sufficient to satisfy his debt and expenses, he is liable to 
account for the surplus as an ordinary executor.’ Any creditor may 
pursue him for an accounting without confirming, but if the former desires 
to exclude other creditors, he will first confirm ad omissa® A creditor 
partially confirmed is not entitled to eik his confirmation after another 
creditor has applied for confirmation ad omissa ; but is entitled to be 
conjoined with him if he applies before confirmation ad omissa is carried 
through.’? 


1 Maitland v. Cockerell, 1827, 6 S. 5 Macdonald, 17 Dec. 1888 (Edin. 
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EFFECT OF CONFIRMATION.—Creditor has a Title to sue Jor the Estate.— 
The executor-creditor although not confirmed has a good title to sue, but 
he must be confirmed before extracting the decree! Confirmation gives 
a complete title and need not be supported by production of the grounds 
of debt on which it was granted.*? Where other creditors have been con- 
joined in the office they will sue jointly, and a debtor is not in safety to 
pay on a demand made by one of them. Where the subject confirmed 
to is a claim for which the debtor had raised action prior to his death, 
the executor-creditor may sist himself as a party to the action. Where 
ason had obtained decree dative as executor-creditor of his father, and 
raised an action against his father’s debtor setting forth that he did so for 
behoof of himself and his two sisters, decree was granted on condition of 
his confirming before extract. He however died without confirming, 
leaving children ; thereafter his sisters confirmed as executor-creditors 
qua next of kin of their father, and extracted the decree. In a question 
between them and the debtor it was found that their course was to have 
entered appearance in the action and got decree in their own names and 
that they might still take steps to do so.° An executor-creditor is 
entitled to obtain a warrant to search the repositories of the deceased for 
the voucher of the debt confirmed to. Where an executor-creditor has 
been duly confirmed, but dies before recovering payment or obtaining 
decree, there is no room for an executor ad non executa. His representa- 
tives are entitled to proceed with the diligence.’ 

Executor-creditor must do Diligence-—The executor-creditor must do 
diligence to recover whatever estate he has confirmed to. He is not 
entitled to lie bye after he has recovered as much as satisfies his debt and 
expenses. He or his representatives may be called to account by any 
one having interest for what he has confirmed to over and above his own 


debt and expenses.’ But where his confirmation was disputed and 


1 Stevenson v. M‘Laren, 1800, Hume 
171; Maitland v. Cockerell, 1827, 6 S. 
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2 Dickson v. Barbour, 1828, 6 S. 856 ; 
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4 Mein v. M‘Oall, 1844, 6 D. 1112. 

5 Stevenson v. M‘Laren, 1800, Hume, 
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6 Ross v. Sutherland, 1757, 5 Br. 
Sup. 858. The decision seems unsound 
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9 Ibid.; Stair, 3. 8.63; Gray v. Brown, 
1681, M. 3933; Stewart v. L. Lindores, 
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doubtful, he was found not liable for failure to do diligence.’ As, like an 
executor-dative, he is only a trustee, he is not liable for the goods perish- 
ing or falling below the appraised value.’ 

Security is limited to the creditor's Debt, and to the Value stated in the 
Inventory.—Confirmation only creates a security to the extent of the debt 
and expenses, and only attaches the estate confirmed to, to the extent of 
the value put upon it. Although the creditor has confirmed to the whole 
of the deceased’s estate, in the event of it subsequently appearing that 
the value of the estate is greater than the value stated in the inventory, 
yet the diligence will only attach the estate to the value stated ; and a 
subsequent executor-creditor who has also confirmed to the whole estate, 
placing a larger value thereon, will be entitled to a preference for the 
balance.* Lord Curriehill observed : “ Now the swmma of the inventory is 
the criterion of what is to be attached and transferred by the diligence. 
. . . It is asked, how are we to reconcile that with the description in the 
first part of the inventory, that what is attached is the fund itself with- 
out any limitation? Now here, I think, there has been a great deal of 
fallacy in the argument. That fallacy consists in overlooking the true 
nature and legal character of a confirmation as executor-creditor. The 
parties are led into that fallacy by the diligence being called a confirma- 
tion. It is, no doubt, of the nature of a confirmation; but its true legal 
character is, that it is legal diligence or execution. Confirmation by an 
executor of any other character is the proper advtvo hereditatis in mobilibus, 
a mode of making up a title to the defunct by a representative. But the 
confirmation of an executor-creditor is a species of legal execution and 
diligence for the payment of debt ; and the true effect of it is to create a 
nexus on the fund, and that nexus is subject to two limitations. One is 
the amount of the debt itself. If the party attaches a fund which is 
worth £10,000, while his debt is only £5000, he creates a nexus upon 
that fund to the extent of £5000, and the rest does not belong to him in 
his own right at all. And then, in the second place, there is a limitation 
put upon it by the valuation that he is bound by law to put on it. I 
think that both of these things limit the extent of the right he acquires 
by the diligence; but that right, in its nature and legal character, is a 
security for the debt.” * 

As confirmation only creates a nevus upon the subject confirmed, 
leaving it in hereditate jacente of the deceased subject to that burden, it 


1 Goldsmiths of Edin. v. Haliburton, 3 Wilson v. Taylor, 1809, Hume, 172. 
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follows that there may be any number of confirmations as executor- 
creditor of the same fund, each of them creating merely a burden to the 
extent of the debt. In this respect there is no difference after the death 
of the debtor between diligence against the moveable and the heritable 
estate.’ It also follows that if the estate confirmed to were for any 
reason to be unavailable to the creditor his debt would not be extin- 
guished by the diligence and he could proceed against the other estate 
of the debtor. 

Effect on vitious intromission.—Confirmation as executor-creditor does 
not protect an intromitter without confirmation from the passive title of 
vitious intromission, unless the intromitter derive right from the executor- 
creditor.’ 

Competition with other Diligences and Rights.—The diligence is com- 
pleted by the confirmation. The decree decerning the creditor executor 
vests no real right in him. The confirmation vests the real right and its 
date is the criterion of competition. 

(1) With other Executor-creditors—Claim to be conjoined—By Act of 
Sederunt 28 February 1662 a part passu ranking is instituted among 
all creditors who confirm within six months of the deceased’s death or 
who within that time cite an executor-creditor who has confirmed. It 
provides that “all creditors of defunct persons using legal diligence at 
any time within half one year of the defunct’s death, by citation of the 
executors and intromitters with the defunct’s goods, or by obtaining 
themselves decerned and confirmed executors-creditors, or by citing of any 
other executors-creditors confirmed, the said creditors using any such 
diligence before the expiry of half one year, as said is, shall come in pari 
passu with any other creditors, who have used more timely diligence, by 
obtaining themselves decerned and confirmed executors-creditors, or other- 
ways. It is also provided that the posterior creditors shall bear pairt of 
the expenses incurred by the prior creditor and that the posterior creditor 
may be conjoined in the office of executor.’* Although the executor- 
creditor has received payment of the debt confirmed to, those creditors 
who have taken the requisite steps within the six months will recover 
their share.’ At first the statute was interpreted as conferring a prefer- 
ence on a creditor, who within six months of the defunct’s death had 
cited an intromitter or an executor confirmed, in competition with the 
diligence of creditors used after the expiry of the six months, without 


1 Thid. 2 Thid. 4 See Ersk. 3. 9. 45; Bell’s Com. 2. 
8 1696, c. 20; Ersk. 3. 9.51; Mont- 82 et seg.; Stair, 3. 8. 68; Ramsay v. 
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distinction whether the executor was confirmed gua creditor or next of 
kin But it was afterwards settled that the Act of Sederunt did not 
confer a preference where no executor was confirmed within the six 
months, or where an executor confirming gua next of kin was not 
himself a creditor.’ 

It is only those who are executor-creditors or who cite such executors 
within the six months who acquire a preference. But where a creditor 
has not completed his diligence by confirmation within the six months, 
another creditor is entitled at common law, even after the expiry of the 
six months, to come in part passu if he take the proper steps before the 
first creditor has obtained confirmation.? The Act of Sederunt was only 
intended to prevent creditors who had completed confirmation within the 
six months from obtaining a preference, and not to exclude creditors from 
confirming at any time if others did not confirm before them.* 

If the first creditor has not obtained decree, the second creditor may 
apply by petition for his appointment as executor-creditor,—producing 
On the 
petitions coming before the Court the applications may be conjoined, and 
both parties jointly decerned executors-dative and confirmation issued 
If the first creditor has obtained decree, the proper 


evidence of the constitution of his debt in the usual manner.® 


in their favour. 
course is for the second creditor to apply by petition to have the former 
decree recalled and praying to be conjoined ®°—“there is no room for 
another absolute and unqualified decerniture in favour of another 
creditor.”” The posterior creditor must bear a share of the expense 
incurred by the first creditor.8 Where executor-creditors have been con- 
joined, both must concur in the application for confirmation. One is not 
entitled to refuse to apply for confirmation; and if he should do so, it seems 
that the Court would grant confirmation on the other creditor’s applica- 
tion and subject the recalcitrant in any expense caused by his refusal.” 

If a creditor has obtained confirmation in his own favour and is not 
cited within the six months his preference is secure. Creditors citing 
him after that period will be ranked pari passw if one has not obtained 
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decree prior to citation by another! Any of the other creditors may 
secure a preference over the balance by getting himself confirmed executor- 
creditor.” It has been already noticed that confirmation as executor- 
nominate or executor qua next of kin, in favour of a party who is a 
creditor of the deceased, will confer on him the same preference as if he 
had confirmed executor-creditor.’ It will therefore be necessary for the 
other creditors to adopt the procedure in the Act of Sederunt and cite 
or otherwise interpel such executor within the six months‘ It has 
been said that “it would seem to follow that in such case the citation to 
such executor qua nearest of kin (‘ or executor-nominate’) within the six 
months would operate a preference pari passu with the said executor to 
all other creditors doing diligence after the six months.” 

(2) With Arrestments.—The criterion of preference is the date of the 
confirmation, as compared with the date of the decree of furthcoming.® 
Several cases may be distinguished. (1) Where a creditor has used 
arrestment during the debtor's life, another creditor confirming as executor- 
creditor prior to decree of furthcoming being obtained will be preferred.’ 
At first it was held that the first creditor could not proceed with a furth- 
coming after the debtor’s death and that he must confirm himself executor- 
creditor ;® but it was afterwards found that he might complete his 
diligence of arrestment by calling the debtor’s representative in a process 
of furthcoming.® (2) Where arrestment was not used during the debtor's 
life and no executor had confirmed, arrestment by a creditor of the 
deceased in the hands of his debtor on an action directed against the 
next of kin was an improper diligence. The proper diligence to attach the 
estate was to constitute the debt against the next of kin and confirm as 
executor-creditor. The procedure was the same where the next of kin had 
confirmed, but not to the estate which the creditor desired to attach; his 


0 


proper mode was to confirm executor-creditor ad omssa.° On the same 


principle, where there was an unconfirmed executor, who was a foreigner, 
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the proper procedure was to arrest ad fundandam jurisdictionem and raise 
an action against the executor concluding for decree cognitions causa, On 
this being obtained the creditor might be confirmed executor-creditor.’ In 
the above cases the same procedure should still be adopted ; but it may 
be competent, now that the estate vests in the next of kin by mere 
survivance, for a creditor of the ancestor to constitute the debt against 
the next of kin and arrest in the hands of the debtor to the deceased. (3) 
As the estate vests ipso jure in the next of kin a creditor of the next 
of kin may arrest in the hands of a debtor to the deceased and will be 
preferred to another of the next of kin who afterwards confirms to the 
debt.2 A creditor of the next of kin may however also use the diligence 
of confirmation as executor-creditor ;* and if this is obtained before 
decree of furthcoming by another creditor, the executor will be preferred. 
(4) Where an executor has confirmed it has been seen that the proper 
mode is to constitute the debt against him and arrest in the hands of 
the debtor to the deceased.* 

(3) With a Poinding.—The executor-creditor will be preferred if the 
date of confirmation is prior to the date of the sale. 

(4) With Assignations.—In competition with an assignation, confirma- 
tion as executor-creditor will be preferred if prior in date to the intimation 
of the assignation.” So if subjects have been specifically assigned or 
bequeathed, and intimation has been made, or actual possession obtained 
by the assignee, the subsequent diligence of executor-creditor will not attach 
these subjects.© A claim in a multiplepoinding is equivalent to intimation.’ 

(5) With Privileged Debts.—Privileged debts, as funeral expenses, 
servants’ wages, are preferred to confirmation as executor-creditor.® 
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before the moveable estate vested in the 
next of kin wpso jure. 

1 Ashton, Hodgson & Oo. v. Mackrill, 
1773, M. 4835; Houston v. Stirling, 
1824, 28. 672 (NE. 564), 1 W. &S8. 199. 

2 Frith v. Buchanan, Hamilton & Co. 
1837, 15 8. 729. Before 4 Geo. IV. c. 
98, which vested the estate cpso jure in 
the next of kin, arrestment before con- 
firmation was bad; Menzies v. Graham, 
(US is YL, PETA 

3 Mein v. M‘Call, 1844, 6 D. 1112. 

4 Atkinson, etc. v. Learmonth, supra ; 
Swayne v. Fife Banking Co. 1822, 1 S. 
479 (N.E. 445); Ersk. 3. 9. 34, 35; 
Bell’s Com. 2. 80-81. 

5 Sinclair v. Sinclair, 1726, M. 2793 ; 
Cust v. Garbet, 1775, M. 2795 (Assigna- 


8 and 9 and the confirmation was dated 
the same day; but the hour of the 
Court could not have been before 11; 
the former was preferred); Ridpeth’s 
Execrs. v. Hume, i669, M. 2792. 

6 See Smith’s Trs. v. Grant, 1862, 24 
D. 1142. The Act, 1690, c 26, vests 
special legacies in the legatees without 
confirmation. But the rights of creditors 
are reserved. Where the assignation is 
simulate, an executor - creditor will be 
preferred although the assignee has 
obtained possession ; Liddell v. Davidson, 
1711, M. 11588. 

T Bell v. Willison, 1831, 9 S. 266; 
Innerarity v. Gilmore, 1840, 2 D. 813. 

8 Stair, 3. 8. 64; Crawford v. Hutton, 
1680, M. 11832. 


COMPETITION WITH INTROMITTERS 453 


(6) With Representatives intromitting with estate-—Where, although 
there has been no confirmation, there has been such possession of and 
intromission with the estate of the deceased by his representatives (eg. 
trustees or executors-nominate) as to take the right to the estate ex bonis 
of the deceased the subsequent diligence of executor-creditor will be 
superseded.’ The kind and character of the possession which is required 
is a question of fact. A father by mortis causa settlement conveyed his 
whole estate to trustees with power of sale, and destined the residue “ of 
his heritable and moveable estate above disponed, being brought into a 
clear liquid sum” to his son. The son died domiciled in India, leaving 
a general trust-settlement which made no mention of his right to the 
residue. The son’s trustees administered to the estate in India and inti- 
mated the settlement to the father’s trustees, but expede no confirmation 
in Scotland. For a time they took a considerable share in the manage- 
ment of the father’s heritable estate, but it never was conveyed to them. 
The father’s trustees subsequently resumed the management and ulti- 
mately sold it. In a competition between ordinary creditors of the 
son, and another creditor who claimed a preference by virtue of confirma- 
tion as executor-creditor, it was found that the right in the son was 
moveable, that intimation to the father’s trustees of the son’s settlement 
was insufficient to take the son’s right to the residue ex bonis of him, that 
there had not been such possession by the son’s trustees as to have this 
effect, and that therefore the creditor of the son who had confirmed as 
executor-creditor had obtained a preference.? 

(7) With the Trustee in the deceased's Sequestration.—After the date of 
the first deliverance on the petition for sequestration of the estate of a 
deceased debtor, it is incompetent for any creditor to be confirmed 
executor-creditor.t Confirmation as executor-creditor is also of no effect 
in competition with the trustee, if the sequestration is dated within seven 
months after the debtor’s death, except to give the creditor a preference 
out of the estate for the expenses bona fide incurred by him in obtaining 
confirmation.° 

1 Qmith’s Trs. v. Grant, supra. The 2 Thid. p. 1162. 3 Thid. 


creditor will then require to sue the 4 Bankruptcy Act, 1856, sec. 30. 
intromitter. 5 Ibid. sec. 110. 


CHAPTER XXII 
DILIGENCE FOR CROWN DEBTS, TAXES, AND LOCAL RATES 


I. Crown Deprs.—Diligence for debts due to the Crown differs from 
ordinary diligence at the instance of a subject in certain particulars, as 
regards (1) the procedure by which the warrant is obtained and enforced, 
and (2) the preferences created by diligence. The present law as to the 
recovery of such debts is based on 6 Anne, cap. 26—an Act passed in 
pursuance of section 19 of the Treaty of Union—as modified by the 
Exchequer Act, 1856.1 By the first-named statute the whole revenue 
law of England was applied to Scotland, even the cumbrous and anti- 
quated forms of English procedure being imposed on the new Court of 
Exchequer. Reservation was however made of the existing law as to 
real diligence, by which, contrary to the English rule, such diligence by 
the Crown gave no higher right or preference than similar diligence by a 
subject. The Court of Exchequer as a separate Court, and with it the 
greater part of the alien procedure introduced at the Union, was swept 
away by the Court of Exchequer Act of 1856 which now governs all 
procedure and to some extent also preferences on diligence for Crown 
debts. The powers of the Court of Exchequer are now vested in the 
Court of Session, and are exercised in the Outer House by the Lord 
Ordinary in Exchequer causes. The differences between the procedure 
in diligence by a subject and that by the Crown are comparatively few 
and have in most instances been already dealt with under the separate 
heads ; but it may be convenient here to note briefly the provisions of 
the 1856 Act. 

The Exchequer Act, 1856.—Decrees in Exchequer causes are extract- 
able at once without awaiting the usual reading in the minute book, and 
they have also priority over all other business in the Extractor’s Office.” 
Extracts of such decrees, and also of decrees on registered bonds or 
obligations in favour of the Crown (which may be registered for execution 

119 & 20 Vict. ©" 56. 2 Sec. 28. 
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although they contain no clause of consent), are to contain warrant, “in 
terms as nearly as may be” of Schedule G. annexed to the Act.! The 
form given is addressed to Sheriffs of counties and grants warrant to 
charge the debtor on six days’ warning, to arrest in common form, and 
also warrant to seize the debtor's books and papers, and failing implement 
to poind and imprison. The duty of putting in execution Exchequer 
decrees is by the Act laid on the Sheriffs. 

Arrestments are to be in ordinary form, but they operate a transfer to 
the Crown of the arrested fund “preferably to all other creditors of the 
Crown debtor,” and the arrested fund may to the extent of the Crown’s 
claim be paid to the Sheriff without a furthcoming. Failing such pay- 
ment, the Crown may raise a furthcoming and pursue and do diligence 
against the party indebted to the Crown debtor, as if he were directly 
indebted to the Crown in the debt so due.® 

On the expiry of the days of charge, poinding and sale is to be carried 
through as nearly as may be in ordinary form. But the poinding is to 
extend to “the whole moveable effects, without exception, of such Crown 
debtor, including bank notes, money, bonds, bills, crop, stocking, and 
implements of husbandry of all kinds”; and the poinded goods may be at 
once removed by the officer to a place of safety. The debtor’s books of 
account and other papers may be seized and inventoried in order to dis- 
cover his funds.° 

As a last resource the execution of charge may be registered in the 
Sheriff Court register of hornings, and a warrant to imprison in the form 
set forth in the Act obtained from the Sheriff. Imprisonment is still 
competent for fines or penalties due to Her Majesty, but the period of 
imprisonment cannot exceed twelve months.’ 

The death of the debtor does not stay diligence by arrestment or 
poinding for Crown debts. Bonds and obligations may be registered and 
warrants taken in the same terms as if he were alive; and on affidavit 
being made of the decease the Sheriff may arrest and poind without 
previous charge to the same effect as if the deceased debtor were alive 
and had been duly charged and the charge expired.® 

Any diligence by the Crown may be suspended in the Bill Chamber 
in ordinary form; but when the note has been passed the cause must 
depend before the Lord Ordinary in Exchequer causes.’ 

Preference in Competition.—As has been already seen, arrestment for 


1 Sec. 28. 2 Sec. 29. 3 See. 30. 7 43 & 44 Vict. c. 34, sec 4. 
4 Sec. 32. 5 Sec. 35. 8 19 & 20 Vict. c. 56, sec. 36. 
6 Secs. 33, 34. 9 Secs. 13, 16, 21. 
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Crown debts operates “to transfer to the Crown, preferably to all other 
creditors of the Crown debtor, all right to and interest in the arrested fund” 
to the extent of the Crown’s debt, interest and expenses.’ The only other 
provision in the Exchequer Act, 1856, dealing with Crown preferences is a 
clause to the effect that nothing in the Act shall affect any preference 
of the Crown in competition with other creditors, and that the execution 
of a charge by or on behalf of the Crown or, in the case of deceased 
debtors not charged during life, the execution of any arrestment or poind- 
ing, is to be equivalent to the teste of a writ of extent according to the 
then existing law and practice. Writ of Extent was the process by 
which before 1856 Crown debts were recovered out of the debtor’s move- 
able estate and the teste was the signature of the judge to the warrant 
initiating the proceeding. Under it the Crown acquired, at the issuing of 
the writ, i.e. the date of the teste or fiat, a preferential claim to all goods, 
money, and debts then belonging or due to the debtor. It was sufficient 
that the goods were im medio, although other parties had acquired a right 
to them by conveyance or a security over them by diligence.? The result 
is that in competitions between the Crown and subjects, diligence by the 
former will create a preference, provided the diligence has commenced 
before the Crown debtor has been divested and the subject recovered by 
the creditor. Neither sequestration nor the landlord’s right of hypothec 
is excepted from this rule; and diligence by the Crown will create a 
preference so long as the estate is not actually transferred to the land- 
lord* or trustee. Crown diligence cannot of course affect any lien 
properly constituted prior to the commencement of such diligence® And 
in all questions of diligence against heritage the Crown has, in Scotland, 
no preference over its subjects.’ 


Il. ImpertaL Taxes.—Diligence for Imperial taxes, viz. land tax, 
property and income tax, and inhabited house duty, is now regulated by 
the Taxes Management Act, 1880.5 The methods for recovery of these 
taxes in Scotland are set forth in the 97th section. On the collector 
certifying that any of these taxes are due and not paid, the General 
Commissioners, or Land Tax Commissioners, or the Sheriff, is to issue a 
warrant to the collector to recover them by poinding the defaulter’s goods. 


1 Sec. 30. 8 The King v. Brit. Linen Oo. 1826, in 
2 Sec. 42, See p. 488, infra, note 4. _Bell’s Com. 2. 54, note. 

3 See p. 487, infra. 7 6 Anne, c 26, sec. 8; Burnet’s Ors. 
: Iiid. and cases there. v. Murray, 1754, M. 7878, aff. 1 Pat. 


Borthwick v. L. Advocate, 1862, 1 594; Bell’s Pr. sec. 2291. 
M. 94. 8 43 & 44 Vict. cap. 19. 
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The poinded goods are to be kept at or near the place of execution of the 
poinding for five days, and may be redeemed during that period by pay- 
ment to the officer of the arrears and costs. If not redeemed within that 
period, they are to be valued by two persons appointed by the officer, and 
sold by him at or above the value so fixed; and the surplus, under deduc- 
tion of (1) the arrears, (2) poundage at the rate of 2s. per £ to the officer, 
and (3) the costs of preserving the goods or of maintaining any cattle 
while in the officer’s custody, handed over to the owner. If no sale be 
effected, the poinded goods are to be consigned in the hands of the Sheriff ; 
and, if not redeemed, are after the lapse of other five days to be rouped 
by his order, and the proceeds applied in payment of the arrears and 
expenses as above, and of such further expenses as may have been 
incurred in preserving and selling the poinded effects and a further 
poundage of 1s. per pound to the Sheriff. 

In every case where the arrears cannot be recovered by poinding, 
the Commissioners or Sheriff are authorised to issue warrant for the 
defaulter’s imprisonment until payment; but since the passing of the 
Debtors’ Act, 1880, this cannot exceed one year for any one year’s taxes.’ 

Action may be taken in the Court of Session as Exchequer Court for 
their recovery like other Crown debts; but there is nothing to be gained 
by this. 

By section 7 (2) of the Inland Revenue Act, 1884,? persons using any 
poinding, sequestration, or diligence, or taking assignments of the move- 
able goods and effects of a person due at the time any Imperial taxes or 
arrears, must before proceeding pay such taxes, not exceeding however 
the taxes for one whole year. Failing such payment, the collector may 
disregard the diligence or assignment, and poind and sell the goods for 
payment of ald arrears due and costs. This section practically re-enacted 
section 88 of the Taxes Management Act, 1880, with the exception that no 
mention is made of the preference reserved by the Act of 1880 to the 
landlord in virtue of his hypothec. It might therefore be contended that 
taxes were like Crown debts and rates preferred to the landlord. The 
matter is now regulated by the Preferential Payments in Bankruptcy 
Act, 1888, which provides that all taxes assessed on a bankrupt or com- 
pany up to the fifth day of April before the date of sequestration or the 
commencement of the winding up, not exceeding in the whole one year’s 
assessment, are preferable to ordinary debts* and also to the landlord’s 

1 43 & 44 Vict. c 34, sec. 4; Walker 3 51 & 52 Vict. c& 62, sec. 1 (1) (@); 


v. Bryce, 1881, 9 R. 249. see p. 169, supra. 
2 47 & 48 Vict. cap. 62. 
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claim, but rank equally with rates and wages.” Taxes have no preference 
over a right of lien or pledge or a debt secured by infeftment.’ 


III. Locat Rates.—As a rule, provision is made by statute for the 
recovery of local rates by the same summary method as Imperial taxes.‘ 
The Burgh Police Act, 1892,> however, contains several special provisions 
as to recovery of the rates levied under it. By section 353 a summary 
warrant may be got from the Sheriff or magistrate to recover the arrears 
due by any number of persons with the addition of ten per cent of penalty. 
The warrant authorises the collector to poind the goods and effects found 
on the defaulter’s premises, whether belonging to him or in his lawful 
possession ; and, on the lapse of four days, and after three days’ notice of 
the sale, to sell the same. Warrant to arrest is also given. By section 
356 no misnomer, mistake, or informality in the proceedings is to pre- 
judice recovery ; nor can the Commissioners, collector, or officer be sued 
by reason of any misnomer or informality if the goods seized or sold were 
bona fide the property or in the lawful possession of the person actually 
liable in payment. Similar clauses excluding technical objections, and 
sometimes limiting the method of review, occur in most of the Acts 
imposing local rates; but as they vary to some extent in their scope, each 
statute must be looked to for its own terms. Imprisonment is still com- 
petent for local rates, these being one of the exceptions from the Debtors’ 
Act, 1880. But by the Civil Imprisonment Act, 1882, it cannot be for a 
longer period than six weeks for any one year’s rates.° It is believed 
that imprisonment for rates is now unknown. 

Clauses were also generally inserted in the special statutes making 
rates preferable in insolvency or bankruptcy.’ By a recent statute it is 
provided that all local rates due and payable within twelve months prior 
to the date of sequestration or the commencement of a winding-up are 
preferable to ordinary debts, and also to the landlord’s claim, and rank 
equally with taxes and wages.$ By special statute, burgh general assess- 
ment is preferable during the year of assessment and for the period of six 
months thereafter.” The preference prevails over a poinding of the 
ground,’® but not over a right of lien or pledge," or a right constituted a 


1 51 & 52 Vict. c. 62, sec. 1 (4); see p. 5 55 & 56 Vict. cap. 55, secs. 353-357. 
488, infra. 8 Sec. 5. 7 See p. 170, supra. 

2 Ibid. sec. 1 (2). 8 51 & 52 Vict. c 62, sec. 1. 

3 See p. 456, note 6, and p. 523, note 9. 9 Burgh Police Act, 1892, sec. 370. 

4 See Oakley v. Campbell, 1867, 6 M. 10 N.B. Propy. Invest. Oo. v. Paterson, 


12; Ferguson v. M‘Ewen, 1852, 14 D. 1888, 15 R. 885. 
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real burden over heritage.! The effect of this preference must not be 


confounded with the preference in diligence peculiar to the Crown. The 
preference of local rates is, as was pointed out in a recent case, not a pre- 
ference by diligence, but a preference in ranking which must therefore in 


the case of sequestration or liquidation be made effectual through the 
trustee or liquidator.’ 


1 Contra, Com. Bank v. Lyle, 1896, 13 Donaldson v. White, 1871, 9 S.L.R. 65 ; 


S.L. Rev. 70. See p. 523, infra, note 9. Trs. of A. B. v. Irvine, 1894, 10 S.L. Rev. 
2 Allan v. Cowan, 1892, 20 R. 36; 214. 


CHAPTER XXIII 
SEQUESTRATION FOR RENT 


Narvret—Sequestration for rent, or landlord’s sequestration, is the 
diligence by which the landlord’s right of hypothec is converted from a 
mere general security, entitling him to retain or recover the subjects over 


which his right extends, into a real right over the specific subjects, which 
then become pledged for the rent and capable of being sold and the 
proceeds made available therefor. It is either in execution for payment 
of rent due or in security for rent not yet payable. 


WHO CAN SEQUESTRATE.—As this diligence is simply a process for 
making effectual the right of hypothec, it is competent only to those who 
possess this right. It would be out of place in this work to treat in 
detail of landlord’s hypothec, and reference may be made for a full 
exposition of this subject to treatises on the law of leases. The right of 
hypothec formerly existed in agricultural as well as urban subjects, but, 
by the Hypothec Abolition (Scotland) Act, 1880,1 the right was taken 
away in the former case. The distinction between urban and agricultural 
subjects does not refer to their position as being within or without a town, 
but to the nature of the subject itself. Thus dwelling-houses, shops, 
warehouses, manufactories, breweries, cellars, etc. are urban subjects, 
whether situated in town or country, if they are the principal subjects of 
let; and land let along with and as accessory to them is also urban.2 On 
the other hand, if lands are the principal subjects of let, houses, etc. let 
along with and as accessory to them are agricultural subjects. But houses, 
byres, etc., although accessory to lands, will, if let separately from the 
lands and at a separate rent, be regarded as urban subjects.® 

Although sequestration generally proceeds at the instance of the land- 
lord,* it may competently be raised by any one to whom he has assigned 


1 43 Vict. ©. 12. 4 It is no objection that the pursuer 
2 Clark v. Keirs, 1888, 15 R. 458. has sold the subjects, if the sequestration 
3 Ibid. is for rent due to him and the action is 
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his right of hypothec. A factor of the property has as such no title to 
raise a sequestration for rent. 

Joint Proprietors or lessors.—If there are several joint proprietors, as the 
right of hypothec belongs to them collectively, the action should proceed 
at the instance of all of them.? One joint proprietor cannot by himself 
sequestrate for the proportion of rent which belongs to him. But opinions, 
though somewhat hesitating, have been expressed that he may do so if he 
has the concurrence of the whole proprietors It is thought that even 
the concurrence of his co-proprietors would entitle him to sequestrate 
neither for the whole rent® nor for his own share. The tenant is 
entitled to insist on all parties to the contract being joined as pursuers, 
otherwise the concurring proprietors with the pursuer’s consent might 
raise a subsequent sequestration for their proportions. 

LInferenter.—As a liferenter has a title to grant leases to endure for 
his lifetime, he, and not the fiar, has the right of hypothec and the title 
to sequestrate. But where it was provided that, while the subjects were 
under lease so that the liferenter could not obtain natural possession, the 
rents should belong to the fiar, who was bound to pay the liferenter an 
annuity during these years, the fiar was entitled without any concurrence 
to sequestrate for rent.’ 

Disponee and Special Assignee.—When the landlord has disponed the 
lands, the assignation to rents will give the disponee the right to use 
sequestration for the rents carried to him under the disposition.§ Or 
without a conveyance of the land the right of sequestration may be trans- 
ferred by a special assignation of the right of hypothec—as to a 
cautioner. Buta simple assignation of rents will not, it is thought, con- 
fer upon the assignee the right of sequestration.’ The assignee does not 
seem to have a title which would authorise him to remove tenants or 
lease the subjects. Although the disponee is in reality a security-holder, 
if he is infeft on an ex facie absolute conveyance, whether with or without 
a recorded backbond, he has all the rights of a proprietor. It has, how- 


6 See Schaw v. Black, 1889, 16 R. 
336. 


raised before the purchaser’s entry ; 
Wright v. Morgan, 1897, 5 S.L.T. No. 


259. 

1 Stenhouse v. Black, 1889, Guthrie’s 
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2 Stewart v. Wand, 1842, 4 D. 622; 
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3 Stewart v. Vand, supra (L. Mackenzie 
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4 Stewart v. Wand, supra. 
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R. (H.L), 95. 


7 Zwill v. Buchanan, 1838, 11 8. 682. 
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ever, been held that a pursuer who stood ex facie of the record absolute 
proprietor of the subjects was not entitled to sequestrate for rent, on the 
ground that the relationship of landlord and tenant never truly existed 
between him and the defenders. A Heritable Security Association lent 
money to a firm of shipbuilders, and of even date the following four deeds 
were executed :—(1) an ex facie absolute conveyance of the shipbuilding 
yard, and the buildings, engines, and machinery, in favour of the lenders, 
which was at once recorded ; (2) a lease for ten years, by the lenders, of the 
yard, buildings, etc. conveyed to them by the borrowers, at a rent greatly in 
excess of the sum at which the yard, etc. stood in the valuation roll; (3) 
a personal bond by the borrowers to the lenders for payment of interest 
and of the sum borrowed by instalments; and (4) an agreement whereby the 
absolute disposition was declared to be only in security, and it was pro- 
vided inter alia that as the lease had only been granted to give the 
lenders greater security for the sums due under the personal bond, no 
demand should be made both for these payments and the stipulated rent, 
and “all sums paid in name of rent under the said lease” should be 
credited as payments under the personal bond. The shipbuilders having 
become bankrupt, the association applied for sequestration of the invecta 
et illata in the yard as falling under their hypothec for rent due. The 
Court refused the petition, holding that the relationship of landlord and 
tenant never truly existed, and that the lease was merely an attempt to 
create a security over moveables retenta possessione.’ It may be doubted 
whether this decision would now be followed.” 

Adjudgers and Heritable Creditors—Where the assignation to rents is 
merely ancillary to a redeemable right, eg. an adjudication or bond 
and disposition in security, it is essential that the adjudger or heritable 
creditor should enter into possession. Infeftment is not enough; the 
creditor must also obtain a decree of maills and duties. 4 fortiori if the 
creditor is uninfeft he has no title to sequestrate.t Having obtained decree 
of maills and duties, the creditor can use sequestration against any one 
subsequently possessing as tenant although he may not have been called 
in the action of maills and duties.° He would also seem entitled to use 


1 Her. Sec. Inv. Assoc. Ltd. v. Wingate 
& Co.’s Tr. 1880,7 R. 1094 (L. Young diss.). 

2 See M‘Bain v. Wallace & Co. 1881, 
8 R. 360, (HL) 106; Liddell’s Tr.v. Warr, 
1893, 20 R. 989. 

3 Ersk. 2. 6. 56; Bell’s Pr. sec. 1243; 
Pentland v. Booth, 1831, 9 S. 510; 
Railton v. Muirhead, 1834, 12 S. 
757; Blair v. Galloway, 18538, 16 D. 


291; Anstruther vy. Mitchell & Cullen, 
1857, 19 D. 674; Wylie v. Her. Sec. 
Invest. Ass. 1871, 10 M. 258 (L. Deas) ; 
Robertsow’s Trs. vy. Gardner, 1889, 16 R. 
705; MacRosty v. Phillips, 1897, 13 8. 
I. Rev. 274, 

* Bell’s Pr. sec. 1243; E. Panmure v. 
Collison, 1675, M. 14088. 

° Robertson’s Trs. v. Gardner, supra. 
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this diligence against the proprietor to whom he had given possession for 
arent.’ But if he has allowed the proprietor to continue his possession, 
without any agreement as to his occupancy being that of a tenant, his 
remedy is poinding the ground and not sequestration. 

Cautioner.—A cautioner for the rent is entitled, but only on payment, 
to require from the landlord an assignation of his right of hypothec and 
may then sequestrate.* 

Third Party.—As the right to an assignation is only founded in equity, 
a third party interposing and offering payment of the rent is only entitled 
to an assignation of the hypothec if the landlord’s rights will not be pre- 
judiced thereby. It lies upon the third party to show this.‘ Thus, a 
grazier who had rented grass parks from the tenant and had prepaid 
his rent was not entitled on making consignation of the rent due by the 
tenant to demand from the landlord an assignation of his hypothec, as 
this would have prejudiced the landlord’s hypothec for the current rent.° 
Even where the last term of the lease is running, a case may be figured 
where the landlord would be prejudiced by assigning his hypothec. If 
the landlord had by the expiry of the three months lost his hypothec for 
the second-last year’s rent, the assignation of his hypothec for the last 
year’s rent would enable the assignee to secure a preference over a poind- 
ing by the landlord. In such a case it is thought the landlord is not 
bound to grant an assignation. It would therefore seem that an assigna- 
tion can only be obtained when all the landlord’s claims, whether for rent 
or ordinary debt, have been paid. 

Poinding Creditor—Where a poinding creditor makes payment of the 
rent a distinction has been drawn in two old cases between payment made 
currente termino and payment made after the rent is due. In the former 
it was found that the creditor was entitled to an assignation of the hypo- 
thec, and that it was not “a good answer for the heritor that he cannot 
be obliged to assign his hypothec in prejudice of his own debt of arrears 
due to him for former years.”° In the latter the creditor was found not 
There seems no distinction between the 
It is thought not to be doubtful that the cases already noticed 


to be entitled to an assignation.’ 
two cases. 


1 Railton v.- Muirhead, supra. 

2 Hood v. Martin’s Crs. 1835, 13 8. 
923. 

3 Stewart v. Bell, 1814, 18 F.C. 499 ; 
Town of Edin. v. Provan’s Crs. 1665, M. 
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4 Guthrie v. Smith, 1880, 8 R. 107 
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5 Steuart v. Stables, supra. 
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7 4. v. B.1744, M. 6228. 
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where the rent was paid by a third party are equally applicable here,’ 
and that a poinding creditor is only entitled to an assignation where he 
can show that the landlord’s rights will not be prejudiced. If the land- 
lord has a claim for arrears of rent or a separate claim as a mere personal 
creditor, an assignation of the hypothec would make the assignee prefer- 
able to such a claim or any diligence that the landlord could use thereon. 
In such circumstances it is thought the landlord is not bound to grant 
an assignation. But where only part of the tenant’s goods have been 
poinded the landlord is not entitled to defeat the poinding by selling off 
that part to pay the rent, if the unattached portion is sufficient to meet 
it. If he do so he must assign his right of hypothec to the poinder to 
the extent to which he has so sold” In an old case the Court held an 
agreement to grant an assignation sufficient to give a title to sequestrate. 
A poinding creditor, who had paid the rent on the landlord agreeing to 
assign his right of hypothec and had let the house to another tenant after 
the former tenant had absconded, was found to have a good title to seques- 
trate independent of the assignation. The question, however, was 
only incidentally determined in an action by the creditor against the 
landlord for damages in respect of his refusal to grant an assignation, 
which had resulted in his sequestration for rent being dismissed.? The 
decision has been questioned* and may be considered as of doubtful 
authority. 

Landlord, lessee,and sub-lessee.— Where the lessee has sub-let the subjects, 
he may of course sequestrate for the rent due by the sub-tenant.° The 
landlord is also entitled to sequestrate the sub-tenant’s effects. If he has 
not sanctioned the sub-lease he may do so to secure the full amount of 
the rent due by the principal tenant, and it is no answer that the sub- 
tenant has already paid his rent.° If the landlord has consented expressly 
or impliedly to the sub-lease, he can only sequestrate the sub-tenant’s 
effects to the amount of the rent due by him.’ In this case the sub-tenant 
is not liable if he has paid his rent in good faith and at the stipulated 


1 Supra, p. 463, note 4; also Campbell 
v. Brown, 1831, 9 8. 258. 
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751 (N.E. 625); see also M‘Arthur v. 
Forbes, 1822, 2 8. 91 (N.E. 84); Steven- 
son v. M‘Culloch, 1821, 1 S. 30 (N.E. 30). 

* Rankine on Leases, 340. 

5 Following note; Christie v. Macpher- 
son, 14 December 1814, F.C. 


S Bank Piya 9e02.. 9. Vics brake 
6. 63; Bell’s Com. 2. 31; Bell’s Prin. 
sec. 1237; Fowler v. Cant, 1630, M. 
6219; C. Traquair v. Cranston, 1667, 
M. 6221; L. Salton v. Club, 1700, M. 
1821, 6224. A sub-lessee of part is 
liable for the whole of the principal 
tenant’s rent. See Rankine on Leases, 
366. 

7 Ibid. ; Blane v. Morison, 1785, M. 
6232. 
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term; but if payment were made prior to the appointed term, the sub- 
tenant would not be protected from second payment. Although the 
principal tenant was legally entitled to sub-let, the extent of the land- 
lord’s claim against the sub-tenant depends only on his recognition or 
non-recognition of the sub-lease.! Where sequestration has been used 
both by the landlord and the principal tenant, the former’s will of course 
be preferred. Without the use of sequestration the landlord is entitled 
to interdict the tenant’s sequestration until the latter pays or consigns 
the rent due to him (including, it is thought, rent for which the right of 
sequestration has expired).” If there were terms of the principal lease 
yet to run, the landlord would still seem entitled to interdict unless the 
tenant found caution for the future rents or restocked the subjects. But 
sequestration used by the principal tenant, after paying or consigning 
the rent due to the landlord, is preferable to the hypothec of the landlord 
over the sub-tenant’s effects in respect of a lease granted directly to him 
after the determination of his sub-lease;* it is not necessary that the 
landlord should have consented to the sub-lease.° 

Where the landlord uses sequestration when the premises have been 
sublet the principal tenant will be called as defender, and although it may 
not be necessary it will be advisable to call also the sub-tenant.? But no 
conclusions for expenses should be directed against the latter. The land- 
lord has no direct action against the sub-tenant.’ 


SUBJECTS WHICH CAN BE SEQUESTRATED.—The subjects which can be 
sequestrated are necessarily those over which the right of hypothec 
extends. It is therefore essential that the sequestrated éffects should 
have been on the premises during some part of the period for which the 
landlord had a right of hypothec. Keeping in view that the terms of 
occupancy and removal in houses are 28th May and 28th November,’ it 


claiming a subsequent term’s rent under 
the original lease. It is thought that 
unless the landlord has sanctioned the 
sub-lease the principal tenant has no 


1 Professor Bell (Com. 2. 32) expresses 
a contrary opinion. The case cited by 
him, Blane v. Morison, supra, does not 
bear out his view. If the landlord has 


not recognised the sub-lease it would be 
unjust to deprive him of his right of 
hypothec by the tenant sub-letting the 
subjects probably at an under-value. 

2 Stevenson v. Cooper, 1822, 1 S. 312 
(N.E. 288). 

8 Professor Bell (Com. 2. 32-3) looks 
upon the principal tenant as a cautioner, 
so that the former, in respect of his hypo- 
thec, would be preferred to the landlord 


higher claim against the landlord than a 
third party. 

4 Stevenson v. Cooper, supra ; Christie 
v. Macpherson, 14 December 1814, F.C. 

5 Stevenson v. Cooper, supra. 

6 Steuart v. Stables, 1878, 5 R. 1024. 

7 MacLachlan v. Sinclair, 1897, 13 
S.L. Rev. 362. 

8 49 & 50 Vict. c 50, sec. 4. 
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is thus incompetent to sequestrate effects removed on 27th May for the 
rent for the possession beginning on 28th May.’ But effects on the 
premises within three months after the expiry of the year for the rent of 
which diligence is done, though not on the premises during that year, may 
be sequestrated, as these are subject to hypothec for that year’s rent. 

The case of urban subjects is dealt with in some detail, but for 
complete treatment reference must be made to treatises on the law of 
leases. 

I. Urpan SuBsECTS.—In urban subjects, dwelling-houses, shops, 
warehouses, manufactories, breweries, cellars, etc. the hypothec extends 
over all the invecta et wlata.? These include all moveables brought on to 
the premises—in the case of dwelling-houses, furniture, books, paintings, 
plate, jewels, etc.; in the case of business premises, furnishings, utensils, 
machinery, implements of trade, stock-in-trade, raw materials of manu- 
facture, etc.? But to this there are several exceptions. Business books, 
“evidents,” cash, bonds, bills and other documents of debt are not 
included. Nor is wearing apparel so far as not extravagant to the 
position of the tenant and family.° It has been held in the Sheriff Court 
that tools or implements of trade, eg. a seamstress’ sewing-machine, are 
exempted ;° but it is thought this is erroneous. While these have from 
a very ancient date been exempt from the diligence of ordinary creditors,’ 
there is no trace of the exemption being allowed in competition with the 
landlord, and it was only with hesitation that wearing apparel was pro- 
tected. But if there is a sufficiency of other effects the Court may 
interfere to prevent the sale of such necessary articles.° 

Goods belonging to Third Party.—The case of goods belonging to a third 
party requires special treatment. If the goods originally belonged to the 
tenant, and have been sold by him but not delivered to the purchaser, 
they may in a question with the landlord be regarded as still belonging 
to the tenant. The Sale of Goods Act, 1893, does not pass the property 
on the completion of the contract of sale where the landlord’s hypothec is 
concerned.’ Apart from this case the goods of a third party may or may not 


' Thomson v. Barclay, 1883, 10 R. More’s Notes, 83; Callander vy. Campbell, 
694; Donald v. Leitch, 1886,13 R.790, 1708, M. 6244. 


793; Sawers v. Kinnair, 1897, 25 R. 45. 6 Moore v. M‘Kean, 1895, 11 S.L. 
2 See following notes. Rev. 231; Wright v. Kemp, 1896, 12 
3 Bell’s Pr. sec. 1276. Cattle in byres S.L. Rev. 180. 

are included; Clark y. Keirs, 1888, 15 R. 7 See p. 345, supra. 

458. 8 Henderson v. Dunbar, 1845, 17 
* Bell’s Pr. supra; Trowsdales Trs.v. Jur. 271. 

Forcett Ry. Co. 1870, 9 M. 88. ° 56 & 57 Vict. c. 71, sec. 61 (5). See 


5 Bell’s Pr. supra ; Bell’s Com. 2.29; infra, p. 486 et seq. 
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fall under hypothe, and the solution of the question depends on whether 
the premises are a dwelling-house or business premises, the nature and 
amount of the articles, and the contract on which the tenant holds 
possession of them. The principle to be applied and on which such goods 
are brought under the hypothec is the “consent of the real owner, by the 
possession voluntarily given, and the title of such possession as implying 
such consent.” If therefore the goods are detained against the will of 
the owner, the landlord has no claim to them.? 

The case of articles belonging to third parties (i.e. persons other than 
the tenant) found in a dwelling-house will be first considered. Under 
this head the three important cases are articles let on hire, lent 
gratuitously, or owned by inmates. 

1. Dwelling-house. (1) Articles hired—Where furniture is let on hire 
there is a presumption that the lessor in fixing the hire has taken into 
consideration the risk of the effects being attached by the landlord, and 
there is therefore room for the application of the above principle.? Where 
the furniture hired is the whole* or the substantial part° of the plenish- 
ing the rule undoubtedly applies, as the landlord looks to it for his rent 
and is entitled to call upon the tenant to plenish the subjects. It has 
also been held to apply to a single article hired, e.g. a pianoforte, a sewing- 
machine. This decision has been followed in some cases in the Sheriff 
Court,’ but there are also many decisions in that Court exempting such 
articles from hypothec.” The view there taken was, that there was no 
reason for extending the rule to specific articles which were not ordinary 
and necessary parts of the furniture, especially where there is a known 
custom of hiring out such articles by themselves and as part of a business 


different from furniture broking.’ There is no doubt that the case of 


1 Jaffray v. Carrick, 1836, 15 S. 438 Co. 1886, Guthrie’s Sh. Ct. Ca. 2. 269 ; 


(L. Moncreiff); Bank. 1. 17. 10; Bell’s 
Pr, sec. 1276; Bell’s Com. 2. 31; Bell 
v. Andrews, 1885, 12 R. 961 (L. Pres— 
but considered unsatisfactory by L. Shand). 

2 Jaffray v. Carrick, supra. 

3 Bell’s Com. 2. 31; Bell’s Pr. sec. 
1276; Wauchope v. Gall, 1805, in Bell’s 
Com. 2. 31, and Hume, 227; Cowan v. 
Perry, 1804, Bell’s Com, 2. 31. 

4 Wauchope v. Gall, supra ; Stewart v. 
Bell, 31 May 1814, F.C., 18 F.C. 499; 
Nelmes & Oo. v. Ewing, 1883, 11 R. 193. 

5 Nelmes & Co. v. Ewing, supra ; 
Brough v. Hendry, 1891, 8 S.L. Rey. 215. 

6 Penson & Robertson, 6 June 1820, F.C. 

7 M‘Dougall’s Trs. v. Maver, 1889, 5 
S.L. Rev. 325; Dickson v. Singer Manuf. 


Middleton v. Macbeth, 1894, 11 S.L. Rev. 
9; Biggar v. Gardner, 1894, 11 SL. 
Rev. 185; Duncanson v. Maver, 1894, 
11 S.L. Rev. 232; Park v. Storrey, 1898, 
14 SLR. 44. 

8 Milne v. Singer Manuf. Co. 1881, 
25 J. of J. 499; Singer Manuf. Co. v. 
Docherty, 1882, 26 J. of J. 445; Steven- 
son v. Donaldson, 1884, 28 J. of J. 277; 
Wheeler & Wilson Oo. v. M‘Ritchie, 1884, 
28 J. of J. 498; Watson v. Singer Manuf. 
Co. 1884, 1 S.L. Rev. 20. See also 
Moore v. M‘Kean, 1895, 11 S.L. Rev. 
231; Wright v. Kemp, 1896, 12 S.L. 
Rey. 180, 

9 See also Bell’s Pr. sec. 1276 ; Rankine 
on Leases, p. 346. 
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Penson & Robertson already referred to decided that a single article, a 
pianoforte, let on hire fell under the hypothec. This decision has never 
been questioned, and it is thought that it would still be followed. If it 
be conceded that the principle on which articles let on hire come under 
the landlord’s hypothee, viz. that the-risk of sequestration is considered 
in fixing the hire, is sound, there seems no reason why it should not be 
applied to single articles which have been let out for a lengthened period, 
whether hired by a broker or not. The landlord is entitled to trust to 
plenishing which day after day is to be found in the house, and it seems 
no part of his duty to enquire whether the article is hired by a furniture 
broker or “as part of a business different from furniture broking.” 
Although the hiring is only for a short period, as from week to week, if 
the articles remain for a lengthened period, they are subject to hypothec.’ 
But if the actual hiring is only transient, as “forms hired for an evening 
party, or china for a dinner party,” the hypothec will not extend to 
these articles, to which the landlord has in no way trusted for his 
rent.° 

(2) Articles lent or deposited. Where articles have been lent 
gratuitously or deposited for mere custody, a different principle must 
necessarily be applied. There being no hire, it cannot be said that the 
owner is paid for undertaking the risk of his goods being sequestrated. 
It was said by Lord Deas : “ As regards furniture lent to a tenant, without 
hire, or entrusted to him for safe custody, the law of lability may not be 
very clear. But this, at least, is clear, that such furniture is not universally 
lable to be sold for payment of the rent. I do not affirm that there are 
circumstances in which it will be lable, but I think I may safely say 
that there are circumstances in which it will not be liable.”* It is 
thought that it may safely be affirmed that furniture lent gratuitously 
may or may not be subject to hypothec according to circumstances, and 
the principle to be applied is whether the goods lent form so substantial 
a part of the plenishing that the landlord may be considered to have 
allowed possession to be continued on the faith of them. Accordingly, 
where the house was substantially furnished with furniture belonging to 
the tenant and furniture hired from a broker the hypothec was not 
extended to certain articles lent gratuitously. But where the furniture 


1 Bell v. Andrews, 1885, 12 R. 961. > Cowan v. Perry, 1804, Bell’s Com. 
* Nelmes & Co. v. Ewing, 1883, 11 R. 2.31, approved in Bell v. Andrews, Supra ; 
193. Gow c& Shepherd vy. Anderson, 1808, 
% Adam v. Sutherland, 1863, 2 M.6 Hume, 517; , 1672, 2 Br. Sup. 670; 


(L. Deas). ; Graham’s Trs. v. Currie, 1896, 12 S.L. 
4 Adam vy. Sutherland, supra. Rey. 129, 
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lent was the whole plenishing of the house, it was attachable.’ For the 
same reason articles merely lent for a casual purpose, as forms for an 
evening party, would not be attachable.2 And in the following case, 
under special circumstances, this was extended to furniture which had 
been allowed to remain in the house for nine weeks. The furniture of a 
Crown debtor, who had absconded, was sold under Crown diligence, but 
was allowed by the purchaser to remain in the house, where it was used 
by the debtor’s wife and family. Nine weeks after the sale it was 
sequestrated by the landlord for the current year’s rent. It was found 
that the furniture had been freed from hypothec by the sale, and that in 
the circumstances the right of hypothec had not revived.’ 

(3) Articles belonging to Inmates.—Specific articles belonging to persons 
residing in the house, casually or continuously, as guests, servants, lodgers, 
or the tenant’s family, do not fall under the landlord’s hypothec. 
is no room for holding that “the consent of the real owner by the pos- 


There 


session voluntarily given” has been given to his property being brought 
under the hypothec. The owner retains the possession and the articles 
are where they must be if he is to have the use of them. Although 
such articles are usually more of the nature of personal apparel than 
furniture,* the rule also applies to articles of furniture. So a piano 
belonging to the tenant’s minor daughter is not attachable ;° nor are 
chairs, desks, etc. brought by a lodger.? But if a lodger were to bring 
with him the whole or the substantial part of the furniture in the house 
it may be doubted whether he would not be held to occupy the position 
of a sub-tenant. 

2. Shop, Warehouse, ete.—Goods belonging to Third Party—Where the 
subject let is a shop, warehouse, factory, etc. the hypothec extends to all 
the furnishings, machinery, implements of trade, etc. on the premises, 
whether belonging to the tenant or to third parties; and also to the 
raw materials of manufacture and the goods in stock for sale or hire.’ 
With regard to the furnishings the same rules will apply as in dwelling- 
But in the case of goods in stock or sent for manufacture or 
“Goods of 


houses. 
repair, it is necessary that they should belong to the tenant. 


1 Wilson v. Spankie, 17 Dec. 1813, 
HG we Nova S14 EC. Bell. -y. 


4 See p. 466, supra. The effects of 
guests in an inn are not liable to 


Andrews, supra (L. Pres. Inglis); Bell’s 
Pr. sec, 1276; Bell’s Com. 2. 31, note. 
A contrary view is expressed by the L. O. 
in Jaffray v. Carrick, 1836, 12 F.C. 40, 
15 8. 43, 9 Jur. 22. 
2 Adam vy. Sutherland, swpra (Ll. Deas). 
3 Adam v. Sutherland, supra. 


hypothee, Bell’s Com. 2. 31. 

5 Bell vy. Andrews, supra. See 
Jaffray v. Carrick, supra. 

8 Jbid. (L. Shand). 

(Bank 1. U7 Ul; Brsk 2° 6 64 
Bell’s Com. 2. 31; Bell’s Pr. sec. 1276; 
Rankine on Leases, p. 348. 


also 
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third parties in a warehouse, or cellar, or inn are not subject to hypothec, 
whether they be there on pledge or deposit, for manufacture, for sale, or 
in transitu.”} Whether this would be so if such goods were the whole or 
the substantial part of the stock-in-trade has never been decided. But it 
is thought the goods would then be, like the furnishings of a dwelling- 
house, subject to hypothec, seeing that the landlord is entitled to have 
the shop plenished so as to secure the rent.’ 

Sale or return.—Where the stock or a considerable part of it con- 
sists of goods held by the tenant on a contract of sale or return, it has 
never been decided whether these would be subject to sequestration.’ 
It is thought that such goods fall under the landlord’s hypothec. It 
has been held that they may be pledged by the holder for advances,’ 
and it seems a fair analogy that they may be pledged by him for his 
rent. 

Goods for sale belonging to the tenant may be sold by him without 
hindrance prior to the sequestration. They “are subject to hypothec ; 
but the landlord’s right never can prevent them being sold in the course 
of trade.” ° 


sold to bona fide purchasers, “for the landlord by letting his shop or 


Even after sequestration it has been said such goods may be 


warehouse for the very purpose of selling the goods cannot, by sequestra- 
tion of which purchasers may never hear, render them unsafe to purchase 
the goods exhibited in the shop or warehouse for sale.’° To prevent a 
sale the premises must be closed and the goods removed: which will 
require a judicial warrant.’ 

Il. A@ricuLtTuraL SuBsecTs®.—At common law the landlord’s 
hypothec in agricultural subjects extends over the crop and stocking of the 


1 Bell’s Pr. supra ; Bell’s Com. supra ; 
Ersk. 2. 6. 64 (note), Pulsometer Engineer- 
ing Oo. Ld. v. Gracie, 1887, 14 R. 316. 

2 Rankine on Leases, p. 349; Hunter 
on Landlord and Tenant, 2. 380. In 
an arbitration it was found that where 


A case in the Sheriff Court in effect 
deciding that goods obtained by the 
tenant’s fraud are not subject to hypothec 
seems unsound, Life Assoc. of Scotland v. 
Galbraith, 1892, 9 S.L. Rev. 78. 

3 Macdonald v. Westren, 1888, 15 R. 


the tenant is a livery stable keeper the 
landlord has a preference over the unpaid 
charges for horses stabled by him. The 
preference extended to the whole charge 
where no distinction was made in the 
account for charges for stable-room, feed- 
ing, and grooming (Guild v. Sudden’s 
Tr. 1863, Guthrie’s Sh. Ct. Ca. 2. 266), 
It was also said that by general practice 
a hypothec was allowed in the case of a 
store over the charge for storage, but not 
over the store-keeper’s charge for services. 


988. 

4 Brown v. Marr, 1880, 7 R. 427. 

5 Bell’s Com. 2. 31. 

6 More’s Notes, p.83; Hunter on Land. 
and Tenant 2.380; Rankine on Leases, p. 
348 ; Bell’s Prin. sec. 1276 (note d). 

* -Ihd. 

8 Hypothee in agricultural subjects 
being practically obsolete a brief notice 
is only given to it. It will be found 
dealt with in detail in Rankine on 
Leases, p. 350. 
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farm.' But by the Hypothec Amendment (Scotland) Act, 1867,’ the land- 
lord’s right was limited in several particulars. It was excluded (1) from 
household furniture or furnishings and agricultural implements ; * (2) from 
manure, lime, drain tiles, feeding-stuffs, etc. not the produce of or made on the 
farm and not incorporated with the soil or consumed, and not brought on 
the land in implement of an obligation in the lease ;* (3) from agricultural 
produce bona fide purchased for its fair marketable value, paid for and 
removed from the lands; and (4) from such produce bona fide purchased 
at public auction where the landlord received seven days’ notice of the 
intended sale and did not sequestrate.> By the same statute, live stock 
belonging to others than the tenant, received for grazing, is subject to 
hypothee for the grass mail so long as any part of it is unpaid and even 
after the removal of the stock from the lands.° By the Hypothec 
Abolition Act, 1880, it is enacted that from and after 11th November 
1881 “the landlord’s right of hypothec for the rent of land, including the 
rent of any building thereon, exceeding two acres in extent, let for 
agriculture or pasture, shall cease and determine.” But the statute does 
not apply to claims for rent due under any lease, writing, or bargain 
current at the above date.’ 

Sequestration can only be for Rent.—The landlord is only entitled to 
use sequestration to recover rent. If the subjects have not been let 
although it is conceded that the occupier is bound to pay for his occupa- 
tion, sequestration is incompetent.6 So where the contract was merely 
one of hiring for the supply of steam power, sequestration could not be 
used.? Ifthe tenant is also bound to pay a separate sum as hire for the 
use of an article supplied by the landlord, this amount cannot be secured 
by sequestration although designated in the contract as rent.’ But if one 


8 Glen v. Roy, 1882, 10 R. 239; Her. 


1 Work horses are included, but if 
Sec. Inv. Assoc. Ld. v. Wingate, 1880, 7 


there is a sufficiency of other effects the 


Court may prevent their sale; Henderson 
y. Dunbar, 1845, 17 Jur. 271; cheeses in 
a dairy farm are included, Goldie v. 
Oswald, 1839, 1 D. 426. The young of 
animals in utero at the date of sequestra- 
tion are included, Lamb v. Grant, 1874, 
11 SLR. 672. 

2 30 & 31 Vict. c. 42. 

3 See, 6. 

4 [hid. 

5 Sec. 3. 

8 Sec. 5; Steuart v. Stables, 1878, 5 
R. 1024; Ferguson vy. Fyffe, 1868, 6 
S.L.B. 68. 

7 48 Victs c, 12, sec 1, 


R. 1094; Catterns v. Tennent, 1834, 12 
S. 686, rev. 1 S. and M‘L. 694, 717 
(wrong rubric); Olark v. Stewart, 1872, 
10 SLR. 152; Newman v. Anderton, 
1806, 2 B. and P. New Reports, 224. 
As to a contract of wood-cutting, see 
Bell’s Com. 2. 27. 

9 Catterns v. Tennent, supra ; Auld v. 
Baird, 1827, 5 S. 264 (N.E. 246); 
Sandeman vy. Thomson, 1866, Guthrie’s 
Sh. Ct. Ca. 1. 75. 

10 Qatterns vy. Tennent, supra, 717 and 
cases there cited; Smith v. Mapleback, 
1786, 1 Term Reports, 441; Spencer’s 
Case, 1583, 5 Co. Rep. 16 (a). 
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slump sum is stipulated for in name of rent; sequestration for the 
whole is competent. It was held,? but later was questioned,’ that 
additional rent payable for miscropping declared to be pactional not 
penal was secured by hypothec. Whether the hypothec would cover 
interest payable by the tenant on money expended by the landlord on 
meliorations stipulated by the lease will depend on the terms of the lease. 
If the lease stipulates that after the meliorations are made the tenant is 
to pay an additional rent, this would be secured by hypothec.* Cases 
where sequestration has been recalled on the ground of the tenant’s non- 
liability to pay the rent are noticed afterwards.° 

When must Sequestration be raised /—The stock and invecta et wlata are 
hypothecated for each year’s rent successively, the right expiring as to 
each year’s rent if sequestration is not raised within three months after 
the last term of payment.® There is no hypothec for arrears.’ The crop, 
on the other hand, is only hypothecated for the rent of the year of which 
it is the produce,’ whether the rent be payable at the legal terms, or 
backhand,’ or forehand. Sequestration of the crop grown from seed which 
had itself been sequestrated for the same rent is ineffectual.'1 Under the 
old law, differing from stock or invecta et illata, the crop was hypothecated 
for any length of time although no sequestration was raised. But by the 
Hypothec Amendment Act, 1867, the same restriction as to time was 
applied to sequestration of the crop for claims of rent under leases or 
bargains subsequent to 15th July 1867.” 

The result is that in all sequestrations of the znvecta et ilata or the 
stocking, or in sequestrations of the crop under leases after 15th July 
1867, the proceedings must begin before the expiry of the three months 


1 Lees’ Styles, 378 note (c) 1. 

2 Robertson v. Clark, 1842, 4 D. 
1317. 

3 Witham v. White, 1866, 38 Jur. 
586. 

4 See Ross v. M‘Laren’s Tr. 1869, 
Guthrie’s Sh. Ct. Ca. 309; Rankine on 
Leases, p. 339. 

5 See p. 478, infra. 

6 Invecta et illata.—Stair, 1. 13. 15, 
4.25.2; Mack, 2.301; Bank. 1. 17.10; 
rsk. 2566: 164i;8 Bell’sm®ome lanes 
Bell’s Pr. sec. 1240; Hunter v. N. of 
England Bank, 1849, 12 D. 65; Christie 
v. Macpherson, 14th Dec. 1814, F.C. ; 
Stock—Bank. 1. 17. 8; Ersk. 2. 6. 62; 
Bell’s Com. 2. 33; Bell’s Pr. sec. 1240; 
Hepburn v. Richardson, 1726, M. 6205 ; 


Rorison v. Shaw, 1766, M. 6211; Ross 
v. Williamson, 1817, Hume, 232 ; Craw- 
furd v. Stewart, 1737, M. 6198, 10531. 

7 Dick v. Lands, 1680, M. 6243; 
infra, p. 485, note 8. 

8 Stair; 113015; 4225:02)> Mack» 2) 
3013 Banke 1. 17.28%; Brak, Pre 2. 16)26% 
Bell’s Com. 2. 33; Bell’s Pr. sec. 1239; 
Wardlaw vy. Mitchell, 1611, M. 6187; 
Fairlie v. Johnston, 1636, 1 Br. Sup. 
359 ; Stewart v. Rose, 1816, Hume, 229 ; 
Horn v. M‘Lean, 1830, 8 8S. 454; 
infra, p. 485, note 10. 

® Orawfurd v. Stewart, 1737, M. 6193. 

10 Taylor v. Davidson, 1740, M. 6197. 

1H. Cassilis v. Ramsay's Crs. 1816, 
Hume, 230. 

12 30 & 31 Vict. c 42, sec. 4. 
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after the conventional term, or, if there is none, the legal term, at which 
the year’s rent or the last portion thereof is payable ;! while in seques- 
trations of the crop under leases entered into before that date the right of 
sequestration remains so long as the crop is in the tenant’s possession.2 

The landlord may also use sequestration cwrrente termino in security 
of the rent not yet payable. Whatever may have been in ancient times 
the landlord’s right to the use of this remedy, it may now be regarded as 
quite settled that it will only be granted on special cause shown, e.g. that 
the tenant is vergens ad inopiam or is displenishing the premises.’ If the 
rent is duly paid the landlord will require to pay the expenses of the 
application.* 
for unless the tenant is vergens ad inopiam, or has deserted, or is 
displenishing the premises. In houses the terms of occupancy are now 
28th May and 28th November, while the rents are still due at Martinmas 
and Whitsunday. Sequestration in security of the rent due at Whitsunday 
or Martinmas cannot therefore be used between 11th and 28th November 
or 15th and 28th May respectively.? 

In the case of the invecta et illata, or the stock, there is thus a period 


In practice, sequestration in security is never applied 


of three months during which sequestration can be used to secure 
payment of two years’ rent,—the rent of the past year and the current 
Where the lease is running, the two forms of sequestration 
are commonly combined. If the crop is also extant it can be attached 
for the rent of the year of which it was the produce, leaving the stock 
and invecta et illata to be applied to the current rent.’ If the two 


year’s rent.® 


conclusions, sequestration for payment and in security, have not been 
combined, it does not seem competent to convert the latter into the 
former by amendment, as the processes are essentially different and 


involve different defences.® But an opinion has been indicated that 


that the tenant is removing and selling 


1 When by the lease the rent is pay- 
off the stock. As he is entitled to sell 


able at Martinmas and Whitsunday it is 


incompetent to lead evidence that by the 
custom of the country and the under- 
standing of the parties the terms were 
the old style. Riddle v. Mitchell, 1870, 
8 SLR. 140; Walker v. Charles, 1876, 
Guthrie’s Sh. Ct. Ca. 273. 

2 Bell’s Pr. sec. 1239. 

3 Duffy v. Gray, 1858, 20 D. 580 (L. 
Pres. p. 588, L. Curriehill, 591) ; Oswald 
v. Graeme, 1851, 138 D. 1229; Donald 
y. Leitch, 1886, 13 R. 790; Gordon v. 
Suttie, 1836, 14 8. 954. Where the 
premises are a shop or warehouse for the 
sale of goods, it is not enough to aver 


and dispose of the stock, it must be 
averred that he is doing so for the 
purpose of defeating the hypothec. 
Maguire v. Hayes & Co. 1897, 5 S.L.T. 
No. 9. 

4 See p. 483, infra. 

5 Sawers v. Kinnatr, 
45. 

6 Excluding in the case of houses the 
period between Whitsunday and Martin- 
mas and the 28th of the month ; supra. 

7 Rankine on Leases, 355. 

8 Miller v. Paterson, 1831, 9 S. 792 
(L. Corehouse). 


1897, 25 R. 
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sequestration for payment may be restricted to an application in 
security." 

While the crop, live stock, and invecta et illata may all be seques- 
trated before the term of payment, crop and stock may also be sold 
before this term has arrived,? but invecta et illata cannot.? The view 
taken is, that the former are subject to frequent fluctuations of price and 
are expensive and troublesome to keep, while the latter are not.* When 
a sale takes place, the share of proceeds applicable to the current rent is 
consigned subject to the orders of the Court.° 


ProcepurE. — Conclusions of Petition and Procedure therein. — The 
application which is invariably made in the Sheriff Court is by petition.° 
Where conclusions for sequestration in payment and in security are 
combined, the petition prays the Court to sequestrate and to grant 
warrant to officers of Court to inventory and secure the whole effects so 
far as subject to the pursuer’s hypothec, in security and for payment to 
the pursuer (1) of rent due, and (2) of current rent, with interest from 
the term of payment and expenses; and thereafter to grant warrant to sell 
by public roup the whole or so much of the said sequestrated subjects as 
will pay the said rent, interest, and expenses, and to appoint payment to 
the pursuer out of the proceeds or any sum consigned for the recali of 
the sequestration.’ The petition may, and usually does, contain a prayer 
for decree for payment of the rent with reference to which the petition is 
presented, and for this when due the Sheriff may competently decern.® If 
the petition craves sequestration not only for rent due but for a debt for 
which there is no hypothee, it is competent to restrict the conclusions to 
the rent. 


In special circumstances a prayer for additional orders may be in- 


1 Duffy v. Gray, supra (L. Craighill). 


2 Grant vy. Sherris, 1784, M. 6201; 
Dow v. Hay, 1784, M. 6202. 

3 Wells y. Proudfoot, 1800, Hume, 
225; Duffy v. Gray, supra. 

4 Wells v. Proudfoot, supra. 

5 Grant v. Sherris, supra ; Dow v. Hay, 
supra. 

S It will be assumed that application 
is made in the Sheriff Court. In a 
singular case where the tenant was a 
non-resident foreigner and not personally 
cited within the sheriffdom, an action 
for sequestration without pecuniary 
conclusions in the Sheriff Court within 


whose jurisdiction the premises were 
situated was held competent. Saucel 
Brewery Oo. v. Barrett, 1895, 12 S.L. Rev. 
164. Itseems very doubtful whether the 
Sheriff Court had jurisdiction. 

7 Lees’ Styles, p. 378; Dove Wilson’s 
Prac. p. 487; M‘Glashan’s Prac. p. 405. 

8 AS.10 July 1839, sec 151; 16 & 
17 Vict. c 80, sec. 27; Lees’ Styles, 
380; Stewart v. Wand, 1842, 4 D. 622. 
As to the competency of using arrest- 
ment on the dependence where the 
sequestration is in security, see Cochrane 
v. Fergusson, 1830, 2 Deas & Anderson, 
175, 8S. 324. 

9 Bennie v. Mack, 1832, 10 S. 255. 
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serted. Thus in the event of the stock being exhausted, or the premises 
insufficiently furnished after a sale, a crave may be inserted to ordain 
the defender to stock and replenish the subjects, so as to afford 
security for payment of any remaining rent, and failing his doing so to 
grant warrant to remove him summarily and to re-let the premises,! 
Or where subjects liable to the hypothec have been removed before the 
date of the petition, a warrant may be craved to officers to search for, take 
possession of, and carry back the effects which have been removed. This 
is necessary for the purpose of sequestration, as only effects which are 
on the premises can be sequestrated. 

Where the tenant has reason to believe that sequestration is imminent 
he may lodge a caveat, which will give him an opportunity of being heard 
before the warrant is granted. If he desires to have questions at issue 
between the landlord and himself settled, he may anticipate the threatened 
sequestration by applying for interdict. The application is competent in 
the Sheriff Court or Court of Session. In either case the tenant will 
generally have to find caution or make consignation. If no caveat has 
been lodged or interdict obtained, the Sheriff on the presentation of the 
petition sequestrates, grants warrant to inventory and orders service and 
answers. The warrant must be signed by the Sheriff; but the Honorary 
Sheriff Substitute is sufficient and he need not narrate or refer to his 
commission.‘ 

Inventory made by Officer—Inclusion of Goods of third party.— Under this 
warrant an officer of Court proceeds to the lands, and in presence of a witness 
makes an inventory of the whole hypothecated effects. A copy of the in- 
ventory should be left with the tenant or an inmate of the house, before the 
witness ; and the officer should certify this and the date of inventorying 
at the end of the copy of the inventory engrossed on the petition. Service 
of the petition is also made on the tenant. The officer then returns an 
execution of the inventorying signed by himself and the witness, and 
this completes the sequestration. He also returns an execution of the 
service.” As in poinding, the inventory should be specific, setting forth 


1 Macdonald v. Mackessack, 1888, 16 
R. 168; Wright v. Wightman, 1875, 3 
R. 68; Cunningham v. Black, 1883, 10 
R. 441; Adam v. M‘Dougall, 1828, 6 S. 
978. A plenishing order can of course 
be obtained independent of a sequestra- 
tion for rent, but only for rent secured by 
hypothec. Wright v. Wightman, supra 
(Sheriff Court); M‘Lelland v. Garson, 
1883, 10 R. 445 (Burgh Court). 


2 M‘Lellan v. Graham, 1841, 16 F.C. 
1209 ; Lees’ Styles, p. 383. 

3 M‘Glashan’s Prac. 411; Dove 
Wilson’s Prac. 491; Gray v. Renton, 
1840, 3 D. 208; Gray v. Sword, 1824, 
3S. 82 (N.E. 55). 

4 Henderson v. Dunbar, 1845, 17 Jur. 
271. 

> M‘Glashan’s 
Wilson’s Prac. 488. 


Prac. 407; Dove 
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each article of furniture, the number and descviption of the stock, the 
description and quantity of grain, and, for the purpose of identification, 
the places where the various effects are situated should be stated. The 
articles must not be slumped together, and although the valuation need 
not be accurate, some attempt must be made to reach an approximation 
of their value.! It is the invariable practice for the officer to visit the 
lands preparatory to making up his inventory, and this must be done.’ 
But, in a case of special circumstances, where the officer after visiting 
the subjects had inventoried the crop instead of the stock, and thereafter 
without revisiting the farm made up an inventory of the stock, which was 
admittedly full and accurate, from information furnished by the tenant, 
it was found that the tenant was personally barred from objecting. The 
inventory is the measure of the sequestration, and anything not contained 
in it is not attached.* But offspring in utero at the date of sequestration 
are included by accession although no mention is made.° 

The landlord is entitled to assume that all the invecta et alata belong 
to the tenant and to sequestrate and include in the inventory everything 
on the premises.© But where articles to which the hypothee does not 
extend have been sequestrated and included in the inventory, the remedy 
of the party interested is to appear in the sequestration and claim to have 
them withdrawn.’ Where a farm, the stock of which was sequestrated, 
was in one county, and the effects brought back in virtue of a warrant 
were seized in another county, an application to the Sheriff of the latter 
county for restoration of the articles seized was incompetent. The 
applicant should have appeared in the sequestration process and claimed 
to have the effects withdrawn.” So long as the warrant of sale has not 
been granted it is incompetent to apply for interdict.® If warrant of sale 
has been granted, then interdict is competent.” 

Goods remain at tenant's risk.—The sequestrated subjects remain at the 
risk of the tenant. But the landlord was entitled himself to reap the 
crop, where the tenant neglected or was unable from poverty to do so, 
without being liable for any loss that might have occurred between reap- 


1 Le Conte v. Douglas, 1880, 8 R. Morton, 1825, 3 S. 596 (N.E. 409). 
175; M‘Glashan’s Prac. 407; Dove 5 Lamb v. Grant, 1874, 11 S.LR. 
Wilson’s Prac. 488. 672, Guthrie’s Sh. Ct. Ca. 312. 

2 Taylor v. Macknight, 1882, 9 R. 6 Adam v. Sutherland, 1863, 2 M. 6. 

fi 7 M‘Kechnie v. Duke of Montrose, 
® Ibid. The L.O. would seem to con- 1853, 15 D. 623; Lindsay v. E. of 
sider the inventory unobjectionable al- Wemyss, 1872, 10 M. 708. 

though there had been no visitation if it 8 M‘Kechnie v. D. of Montrose, supra. 
was admitted to be full and correct. ® Lindsay v. E. of Wemyss, supra. 

4 Bell’s Com. 2. 33; Horsburgh v. 10 See p. 354, supra, and cases there. 
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ing and thrashing.’ Where both cattle and crops have been sequestrated, 
the tenant and probably the landlord or factor (if one is appointed) may 
use the crop to maintain the stock.? But neither the landlord nor the 
factor is entitled to use the sequestrated effects in prosecuting the busi- 
ness carried on by the tenant.? The Court may appoint a manager to 
take charge of the sequestrated effects in place of requiring caution from 
the tenant that they shall be afterwards forthcoming;4 and when 
necessary for their preservation may order their removal to a place of 
safety.’ 

Warrant to carry back Articles removed.—Where articles subject to 
hypothec have been removed from the premises it is necessary to obtain 
a warrant to have them brought back. The application may either be 
by a crave in the petition or by a separate minute.® In the ordinary 
case where no special circumstances are set forth the Sheriff must order 
intimation to the tenant and, if the goods are in the possession of a third 
party, also to him,’ and allow him a short time—say twenty-four hours— 
in which to appear and state objections.® But if special circumstances 
are averred, as that the tenant made a midnight flitting or carried off his 
goods in a clandestine manner, the warrant may be granted de plano.” 
Although the goods have been removed by a purchaser or a poinding 
creditor a warrant to carry back is sufficient ; an action for restoration or 
payment of their value is unnecessary.” If the effects removed have 
been sold by auction and the price is in the auctioneer’s hands he may be 
ordered to consign it." The landlord’s right to have the subjects brought 
back is not affected by their having fallen under the hypothec of another 
landlord.” It will be borne in mind that this right of the landlord is not 
incidental to his right of sequestration but to his right of hypothec,}® 


1 Brims vy. Ferrier, 31 May 1815, (Just.) 6; Gray v. Weir, 1891, 19 R. 


F.C.; Bell’s Com. 2. 33; More’s Notes, 
85; Ersk. 2. 6. 61 note. 

2 Muller v. Paterson, 1831, 9 8. 792; 
Gordon v. Suttie, 1836, 14 S. 954. 

3 Lindsay v. E. of Wemyss, 1872, 10 
M. 708. 

EONS) lly duly LSS oie secs B12); 
Lindsay v. E. of Wemyss, supra. 

5 M‘Glashan’s Prac. p. 408. 

6 M‘Lellan v. Graham, 1841, 16 F.C. 
1209; M‘Kechnie v. D. of Montrose, 
1853, 15 D. 623; Brown v. Halley, 
1895, 3 S.L.T. No. 29 and cases in fol- 
lowing note 8. 

7 M‘Glashan’s Prac. p. 407. 

8 Johnston v. Young, 1890, 18 R. 


25; M‘Laughlan vy. Reilly, 1892, 20 R. 
41. 

9 Gray v. Weir, supra; M‘Laughlan 
v. Reilly, supra; M‘Kechnie v. D. of 
Montrose, supra. 

10 See Cooper v. Bone, 1823, 2 S. 598 
(N.E. 511), where on a petition for 
delivery a warrant to carry back was 
granted ex parte. 

1. Menzies v. Templeton, 1895, 12 S.L. 
Rey. 323; Middleton v. Macbeth, 1894, 
11 8.L Rey. 9. 

12 Christie v. 
1814, F.C. 

13 Ersk. 2. 6. 58, 60. Anciently the 
landlord was entitled, if the removal was 


Macpherson, 14 Dee. 


478 SEQUESTRATION FOR RENT 


The landlord is therefore entitled during the currency of the term, and 
without taking out sequestration, to apply for a warrant to carry back. 
The application will be by petition in the usual form. If he anticipates 
such removal, he may of course interdict it.’ 

Procedure when Petition opposed—Recall of Sequestration.—If the tenant 
opposes the sequestration, he enters appearance in the usual manner, and 
the record will be made up as in an ordinary action. Where the seques- 
tration is illegal or invalid it will be recalled, as where the amount for 
which diligence is done is not in the strict sense rent,” or where it is for 
arrears not covered by,® or over subjects not affected by, the right of 
hypothec.t So if the landlord has failed to implement an essential con- 
dition of the lease, the petition for sequestration will be dismissed or 
sequestration recalled, as where the landlord failed to give possession of 
the whole subject let,’ or to make a road agreed upon and absolutely 
necessary for the enjoyment of the subjects.’ But mere failure to execute 
stipulated meliorations is not sufficient—caution or consignation will be 
required.’ On the same principle, if the tenant rightfully abandoned the 
subjects, eg. as uninhabitable, the landlord cannot sequestrate for the 
period of non-occupation.® It was stipulated that rent should no longer 
be payable if on the report of an arbiter the coal let should not be 
workable to profit. 
tion was recalled; but the landlord was found entitled to expenses, as no 


A report to this effect having been given, sequestra- 


intimation had been made of the scarcity of coal until sequestration had 
been taken out.? 

Where the rent is tendered or consigned, the sequestration will be 
recalled. The landlord is not entitled to go on with the sequestration to 
secure his expenses. He may of course be found entitled to these in this 
process.’ If decree for the rent is pronounced, payment will be ordered 
out of the consigned fund. It has been held in the Sheriff Court that a 
landlord who has obtained decree for payment of the rent and incarcer- 


ated the tenant cannot sequestrate for the same rent." 


recent, to bring back the goods brevi 
manu. Ersk. 2. 6. 58; Crichton v. E. 
Queensberry, 1672, M. 6203; but not 
ex intervallo; Park v. Oockburn, 1676, 
M. 6203; Currze v. Crawford, 1745, M. 
6206. 

1 Preston v. Gregor, 1845, 7 D. 942. 

2 Supra, p. 471. 

3 Infra, p. 485. 4 Supra, p. 465. 

5 Kilmarnock Gas Light Oo. v. Smith, 
1872, 11 M. 58; Tennent’s Trs. v. Maa- 
well, 1880, 17 S.L.R. 463. 


The decision may 


6 Guthrie v. Shearer, 1873, 1 R. 181; 
cf. Burns v. Stewart, 1830, 8 S. 641, 5 
W. &S. 356. 

7 Gray v. Renton, 1840, 3 D. 208; 
Gray v. Sword, 1824, 3S. 82 (N.E. 55). 

8 Campbell v. Boswall, 1839, 1 D. 1023. 

9 Tbid. 

10 See Oswald v. Graeme, 1851, 13 D. 
1229; Inglis v. M‘Intyre, 1862, 24 D. 
541. 

11 Spence v. Bisset, 1861, Guthrie Sh. 
Ct. Ca. 302. 
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be doubted. The landlord is not prohibited from using one diligence by 
having used another.! 

As sequestration is granted without inquiry it may be recalled by the 
judge who granted it. The recall should be by interlocutor of the Sheriff 
and not merely by certificate of the Sheriff Clerk? 

Breach of Sequestration—(1) By the Tenant.—The effect of sequestration 
is to place the effects in manibus curiw and to debar any one, the tenant 
or a third party, from intromitting with them except with judicial 
authority. Intermeddling with the sequestrated effects is therefore a 
breach of sequestration, punishable by imprisonment as a contempt of 
Court.’ Each Court has jurisdiction to maintain its own authority; and 
where the sequestration takes place in the Sheriff Court and there is no 
process relating to it in the Supreme Court, the Sheriff alone has juris- 
diction to entertain the complaint.’ 
awarded by the Sheriff if the breach arises incidentally in a process 
before the Court of Session that Court may also entertain it.’ 

It is not a breach of sequestration for the tenant to make use of as 


But although sequestration was 


much of the sequestrated effects as is required for the keep of the horses 
and cattle,° or for the sustenance of the servants on the farm,’ or, it is 
thought, of the domestic servants.® If the tenant has acted in bona fide, 
although he may strictly speaking be guilty of a breach of sequestration, 
punishment is not enforced. Thus where the tenant thought (as was the 
prevailing opinion in his county) that a certificate of the Sheriff Clerk to the 
effect that caution had been found operated a recall of the sequestration, and 
thereupon removed the sequestrated effects, no punishment was inflicted.® 

The procedure is usually by petition or complaint. Asin a breach of 
interdict, the concurrence of the procurator-fiscal should be obtained." 


1 M‘Whirter v. M‘Culloch’s Trs. 1887, 
14 R. 918; M‘Nab v. Clarke, 1889, 16 
R. 610; Pentland v. Booth, 1831, 9 S. 
510. But as the first action was un- 
necessary the expenses of the sequestra- 
tion should be refused. 

2 Kippen v. Oppenhem, 1846, 8 D. 
957; Donald v. Leitch, 1886, 13 R. 790. 

8 Bell’s Pr. sec. 1244. Apart from 
sequestration, a tenant and his abettors 
may be guilty of a crime by concealing 
the effects so as to defeat the hypothee. 
See M‘Alister v. Orr, 1822, 1 S. 339 
(N.E. 316); Macdonnell v. Cameron, 
1824, 3S 131 (NE. 88); 43 & 44 
Vict. c. 34, sec. 13. 

4 Monro v. Robertson's Trs, 1834, 12 
8. 788. 


5 Muir v. Downie, 1839, 2 D. 166; 
Gray v. M‘Natr, 1826, 4 S. 785 (N.E. 
792). 

8 Miller v. Paterson, 1831, 9 S. 792; 
Gordon vy. Suttie, 1836, 14 S. 954. See 
Gordon v. Fiddler, 1823, 2 8. 486 (N.E. 
430), as to an intromission necessary for 
preservation of the effects. 

7 M‘Glashan vy. D. of Athole, 29 June 
1819, F.C.; Bell on Leases, 1. 414; 
Rankine on Leases, 372. 

8 Rankine on Leases, p. 3723; see 
Fraser on Mast. and Sery. p. 149. 

9 Kippen v. Oppenheim, 1846, 8 D. 
957. 

10 M‘Glashan’s Prac. 409; Dove Wil- 
son’s Prac. 492 ; Rankine on Leases, 373 ; 
Goldie v. Oswald, 1839, 1 D. 426. 
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Service is made on the intromitter and he is cited to appear for examina- 
tion. After examination, a record may, if the Sheriff consider it advis- 
able, be made up and proof allowed.!. Where there has been a manifest 
breach of sequestration the Sheriff may imprison summarily “ without 
observing or waiting for the strict forms of criminal procedure,” until 
the goods are restored or caution found or consignation made.” Where 
the auctioneer to whom warrant was granted to sell reported that the 
goods had all been removed, the Sheriff, on a minute, craving warrant 
to apprehend and thereafter to imprison the tenant, being presented, 
granted warrant for his apprehension for examination, and after examina- 
tion committed him to prison until he restored the effects removed or 
found caution.’ Besides liability to punishment the intermeddler is of 
course liable for all loss and damage he may occasion. 

(2) By a Third Party—Where the breach of sequestration has been 
occasioned by the actings of a third party he is also liable to imprison- 
ment, but if he has been acting innocently and not with the intention of 
enabling the tenant to defeat the landlord’s rights he is usually made 
liable only for the loss and damage which he has occasioned. He may 
be called upon to restore the goods if he has still control over them, or 
failing this he may be found liable in damages to the amount of the rent 
or the value of the goods. The question usually arises with a poinding 
creditor or purchaser and is afterwards dealt with. Ignorance of the 
sequestration is no defence ; the breach is a breach of the hypothec, of 
which all are presumed to know. But where the question does not arise 
with poinding creditors or purchasers, but with one who has only assisted 
in the removal or sale of the articles, as a removal contractor or 
auctioneer, he will only be liable if he knew or had good reason to 
believe that the rent was unpaid; in other words, he must be actively 
assisting the tenant to defeat the landlord’s claim. Thus a party, who 
had the charge of the sale by public auction of the furniture of a house, 
allowed to be sold along with it a few articles from another house, the 
furniture of which had been sequestrated ; he received the proceeds and 
paid the money to the tenant—all in ignorance of the sequestration; he 
was held not liable.2 On the other hand, a removal contractor who in 
the knowledge of the tenant’s impecuniosity removed the whole plenish- 
ing to an auction room was held liable for the rent.® It will not entitle 

1 For details of the procedure see  tioneer, but it was equivalent to the 
M‘Glashan’s Prac. 409-10. execution of an officer. 


4 Qe ; 
2 Love v. Foster, 1833, 11 8. 280. ; ee es eter 
: , 5 i sh SBS. 
3 Id. The report was by the auc- ° Pullar v. Munro, 1880, Guthrie's 
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a creditor to remove the sequestrated effects that he has a preference over 
the landlord, ey. a collector of rates. His preference will be given effect 
to on his claiming in the sequestration.! 

The Sale—warrant—time—mode.—Where the sequestration is not 
refused or recalled, a warrant to sell is next granted. If the sequestra- 
tion is currente termino, the term of payment must first elapse unless 
either the tenant consent or the circumstances are very special ;? and 
where there has been a considerable interval between the sequestration 
and the term of payment, special notice of the application for the warrant 
should be given to the tenant.? The warrant may be granted, and the 
sale may take place, although the hypothec has ceased by the expiry of 
the three months after the term of payment, if there has been no undue 
delay or agreement to abandon. The question of delay is always one of 
circumstances, but a delay of a year that the tenant might endeavour to 
have his affairs wound up under a trust deed was not fatal. 

The sale is by public roup and must be carried into execution at the 
sight of the clerk of Court, or other person authorised by the Sheriff.’ 
A warrant granting authority “to any licensed auctioneer at sight of the 
landlord and for whom he should be responsible,” was sustained.® Either 
the Sheriff, or the person appointed to see to the sale, fixes the time and 
place, and provides for its being sufficiently advertised. As in poindings, 
the sale must not be conducted in disregard of the interests of the tenant, 
e.g. by giving too short notice, or by making conditions as to payment or 
removal calculated to prevent the best price being obtained. Any such 
actings will found an action of damages against the landlord, both for loss 
of property and solatiwm.’ The hypothecated effects should only be sold 
to an extent which is necessary to pay the rent and expenses, but it is 
no objection that this has been slightly exceeded. 

A report of the sale must be made within fourteen days thereafter ; 
and within the same period the principal roup rolls, or copies regularly 
certified, must be lodged in process, together with an account of the 
expenses incurred in the sequestration and sale, and also a state of the 


Sh. Ct. Ca. 2. 279; see Salton v. Club, 
1700, M. 1821. 

1 [rvine, 1894, 10 S.L. Rev. 214; see 
Allan v. Cowan, 1892, 20 R. 36. 

2 Dow v. Hay, 1784, M. 6202; Wells 
v. Proudfoot, 1800, Hume, 225, e.g. where 
keep of live stock expensive. 

3 M‘Glashan’s Prac. p. 407. 

4 M‘Leod v. Thomson’s 
Hume, 226. 


Crs. 1805, 


5 A.S.10 July 1839, sec. 150, repeat- 
ing A.S. 12 Nov. 1812—e.g.an auctioneer, 
Love v. Foster, 1833, 11 8. 280. 

6 M‘Lellan vy. Graham, 1841, 16 F.C. 
1209. 

7 Robertson v. Galbraith, infra. 

8 Galloway v. M‘Pherson, 1830, 8 S. 
539; Oargill v. Baxter, 1829, 7 S. 
662; Robertson v. Galbraith, 1857, 19 D. 
1016, 
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debt due by the defender showing the difference between the debt and the 
proceeds of the effects sold The Sheriff, if he see cause, may order the 
gross profits to be consigned. The accounts are taxed by the auditor, the 
sale approved of, and any balance remaining after paying the landlord and 
deducting expenses ? (including commission and discount where the sale 
was on credit) * is paid over to the tenant. As in the case of poinding, 
claims may be lodged by parties claiming a preference, eg. the Crown for 
taxes, servanis for wages, etc. The competition will be decided as in a 
poinding.’ Any balance due to the tenant may be attached in the hands 
of the Sheriff Clerk by ordinary creditors, who will then be preferred to 
a claim by the landlord not covered by his hypothec.® On the other 
hand, if the sum realised prove insufficient the landlord may sequestrate 
again;° or, if specially concluded for, decree will be given for the 
deficiency, which may then be recovered by ordinary diligence.” 
Appeal.—Before the warrant of sale has been carried into effect, an 
appeal may be taken to the Sheriff Principal or to the Court of Session.® 
An appeal is competent to the Supreme Court, although the rent for 
which sequestration is used is under £25.° If an appeal has been taken, 
the landlord may obtain interim execution and proceed with the sale, but 
caution will always be exacted. Decree in an action for payment of 
rent having been appealed against, interim execution was granted on 
caution ; this was held to entitle the landlord to proceed by sequestra- 
tion." Where the objection is that the inventorying has been irregularly 
proceeded with, the tenant may raise a suspension and interdict.” But 
if the sale has been carried into effect a reduction is necessary.” 
Sequestration must be reqistered.—All sequestrations for rent, Ordinary, 
Debts Recovery, and Small Debt, must be registered in the “ Register of 
Sequestrations” for rent kept by the Sheriff Clerk or other officer of Court 
having custody of the records. Registration is to be in the form, or as 
nearly as may be, of the prescribed Schedule, narrating the name and 
designation of the tenant, the date of the sequestration, name or description 
of rural or urban subjects, the amount of rent for which sequestration was 


1 AS. 11 July 1839, sec. 150. 7 M‘Glashan’s Prac. p. 408. 
2 Galloway v. M‘Pherson, supra. 8 Thomson v. Barclay, 1883, 10 R. 
3 Cargill v. Baxter, supra. 694. 
4 M‘Glashan’s Prac. p. 408; supra 9 Ibid. 
p. 361. 10 Pentland v. Booth, 1831, 9 S. 510. 
° M‘Farlane v. Forrester, 1823, 2 S. ll Ibid. 
505 (N.E. 445); Deas v. Walker, 1830, 2 Taylor v. Macknight, 1882, 9 R. 
8 8.670; E. Morton v. Somerville, 1765, 857. 
M. 6197; see p. 485, infra. 138 M‘Lellan v. Graham, 1841, 16 F.C. 


6 Brims v. Ferrier, 31 May 1815, F.C. 1209. 
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granted, the debt, and the person taking out sequestration. Any person 
may search the Register on payment of one shilling# 

Expenses of Sequestration.—If the sequestration is for payment, the 
landlord is entitled to the expense of the diligence and for this he has 
also the security of the sequestrated subjects, or the caution or consignation 
if such has been found.? Even in competition with claims preferable to 
his hypothec, e.g. deathbed and funeral expenses, the expenses of sequestra- 
tion are a first charge on the sum recovered.? Where the sequestration is 
in security, the landlord must bear the expense if the rent is duly paid 
But in the decision in which this rule was laid down the landlord had no 
cause for apprehending the tenant to be vergens ad inopiam or any design 
on his part to defeat the hypothec; and it has been doubted whether the 
rule should be applied if these circumstances existed.? It is thought 
however that the Court will be averse to extend the landlord’s rights. If 
the rent is not paid at the term he will be entitled to his expenses. 

Sale renders debtor notowr bankrupt.—All debtors are rendered notour 
bankrupt by insolvency concurring with asale undera sequestration for rent.° 


ErFrect oF Hyporuec IN ComPETITIon.—1. Competition with Ordinary 
Creditors of the tenant—Poinding Creditors.—The competition will generally 
arise with a poinding creditor, although it may with an arrester. The 
landlord is preferred to the diligence of ordinary creditors. His preference 
depends on his hypothec and not upon his having used sequestration. So 
he retains his preference although the sale is by authority of the tenant 
—not by a warrant of the Sheriff after having obtained sequestration.’ 
A landlord who had consented to a poinder selling the tenant’s effects on 
condition of receiving payment out of the proceeds retained his preference 
in competition with creditors claiming a part passu ranking with the 
poinder.® 

A distinction is made between diligence used before the rent is due 
and diligence after the term of payment; but it must be noted that in 
the latter case the remarks can only apply where the lease has expired. 


4 Gordon v. Suttie, 1836, 14 S. 954; 
Oswald v. Graeme, 1851, 13 D. 1229; 


1 30 & 31 Vict. c. 42, sec. 7, and Sch. 
2 Galloway v. M‘Pherson, 1830, 8 S. 


539; Clark v. Duncan, 18338, 12 8. 158— 
where the sequestration was recalled on 
caution for whatever sum might be found 
due, the landlord’s agent having taken 
decree in his own name for the expenses 
found due was entitled to charge the 


cautioner. 
3 Drysdale vy. Kennedy, 1835, 148.159. 


Shaw v. Browne, 1885, 1 S.L. Rev. 341; 
Dougans v. Fraser, 1887, 3 8.L. Rev. 344. 

5 Lees’ Styles, 380 note g; Lees’ 8.D. 
Act, 40; Rankine on Leases, 372 ; 
M‘Glashan’s Prac. 408. 

6 Bankey. Act, 1856, sec. 1. 

7 Young v. Welsh, 1833, 12 8. 233. 

8 Russell vy. Cochrane, 1831, 9 5. 
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(1) If the poinding is before the term of payment of rent, the land- 
lord may interdict it, unless security is given for the whole rent covered 
by the hypothec, though exceeding the debt claimed or the goods poinded. 
It is no answer that the tenant is not vergens ad inopiam, or that a 
sufficiency of goods has been left to meet the hypothec.’ It makes no 
difference that the subjects over which the hypothec extends are much 
more than sufficient to meet the year’s rent, as the hypothec covers the 
whole stocking and plenishing.? After security by caution or consignation 
has been found the poinding may proceed.’ The landlord should state 
his title to stop the poinding, so as to give the tenant or his creditor an 
opportunity of finding caution at once.* 

(2) After the term of payment of rent is past, the hypothec attaches 
only such plenishing as in value is equivalent to the full year’s rent, and 
a poinding creditor may therefore proceed with his diligence if sufficient 
effects are left to pay the rent.° It rests with him to satisfy the Court of 
this, otherwise he will be liable for the rent as an intermeddler.® It is 
no excuse that his diligence has been proceeded with in bona fide and in 
a regular manner.’ “No man is unaware of the existence of the right of 
hypothec, and when a creditor poinds he knows that his diligence is apt 
to be defeated if the tenant happens to be behind-hand with his rent, as is 
not unlikely to be the case with a man who owes a debt and submits to 
have his furniture poinded.”* “The duty of the poinding creditor, if 
the debtor is not the owner of the house, is to make enquiry whether the 
rent has been paid. A creditor who makes no such enquiry cannot be 
said to be in bona fide, but acts rashly or ignorantly in poinding, and he 
must take the consequences of his rashness.”? This case moreover was 
one in which the landlord appeared in an unfavourable position, as although 
aware of the poinding he had not interposed and apprised the poinder of 
the sequestration until the very day of the sale. Where a sufficiency of 
plenishing is not left to secure the rent, the poinder must pay the rent 


1 Rorison v. Shaw, 1766, M. 6211; 
Swinton v. Seton, 1627, M. 6218; Hay 
v. Ellwot, 1639, M. 6219 (a purchaser) ; 
Pringle v. Scot, 1736, M. 6216 ; Crawford 
v. Stewart, 1737, M. 6193, 6216, and 
105381; Preston v. Gregor, 1845, 7 D. 
942; Sharp v. Maxwell, 1731, M. 6216 
is overruled. 

2 Pringle v. Scot, 1786, M. 6216; 
Macdowal v. Jamieson, 1781, M. 6215. 

3 Crawford v. Stewart, supra ; Hunter 
v. NV. of England Bank, 1849, 12 D. 65. 

4 Halkerton v. Kadie, 1628, M. 10509. 


) 


5 Hay v. Keith, 1623, M. 6188, 6190; 
Lamington v. Oswald, 1688, M. 6224 (a 
purchaser) ; Rutherford v. Scott, 1736, M. 
6226 (a purchaser); Philips v. Hasson, 
1807, Hume, 228; Butter v. Riddel; Bell’s 
8vo. Ca. 154; and cases in following notes. 

6 L. Polwarth v. , 1642, M. 
6221; Ruthven v. Arbuthnot, 1673, M. 
6222. 

7 Ruthven v. Arbuthnot, supra; Jack 
v. M‘Carg, 1880, 7 R. 465. 

8 Jack v. M‘Caig, supra (L. Pres.). 

® Ibid. (L. Deas). 
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not merely find caution. 
proceeds to poind.! 

A Poinder is an intermeddler—A poinder who carries off the subject 
of hypothec without providing for the landlord’s claim is an intermeddler, 
and in strict law renders himself liable for the whole rent secured by the 
hypothec although this should exceed the value of the goods removed. 
But in practice the Court will consider the circumstances of each case 
(e.g. whether the intromitter acted in good faith or with an intent to defeat 
the landlord’s right) and will impose liability for the whole rent,? or for 
the appraised value if this exceeds the price fetched,? or merely for the 
price obtained,* or where this is possible may order restoration of the 
goods.° Where the landlord has not used sequestration, it is, in general, 
necessary that the action against the intromitter should be begun before 


The creditor should offer payment before he 


the three months, in which sequestration was competent, have expired.® 
But if the sequestration was begun before the expiry of the three months, 
or even, it is thought, if the landlord aver that sequestration was not taken 
out because the whole plenishing had been removed and give a good 
reason for his delay in proceeding against the intromitter, the action 
against him may proceed after the three months. 

Competition where no hypothec—Steelbow—Trade fixtures—No caution 
is necessary by the poinder and no interdict can take place by the land- 
lord, where the poinding is directed against subjects not affected by his 
right of hypothec,’ or where the landlord’s claims are not secured thereby.8 
The landlord’s diligence for arrears of rent not covered by hypothec 
simply ranks with a poinder or an arrester according to the ordinary rules 
of priority. It is of no importance that the tenant had authorised the 
landlord to sell the subjects and apply the proceeds in payment of the 
arrears..° And it is immaterial that the subjects of the creditor’s diligence 
have to be given over by the tenant at outgoing at a valuation, as the 
obligation is only of a personal nature and imports no real right in favour 


1 4. v. B. 1744, M. 6228. 


2 Steuart v. Peddie, 1874, 2 R. 94; 
Cooper v. Eglinton’s Trs. 1829, 78.831; 
Small v. Boyd, 1877, Guthrie’s Sh. Ct. 
Ca. 307. 

3 Jack v. M‘Caig, 1880, 7 R. 465. 


4 Miller v. Rankin, 1881, 25 J. of J. 
220, Guthrie’s Sh. Ct. Ca 2. 276; 
Millar v. Ballingall, 1888, 5 S.L. Rev. 
29; Chalmers v. Brown, 1890, 6 S.L. 
Rey. 197. 

5 Philips v. Easson, 1807, Hume, 228. 


6 Rorison v. Shaw, 1766, M. 6211; 
Oatheart v. Mitchell, 1775, M. 6212. 

7 Gibson v. Wilson, 1841, 3 D. 974. 

8 Deas v. Walker, 1830, 8 S. 670; 
Young v. Welsh, 1833, 12 S. 233; 
Tulloch v. De Eresby, 1834, 12 8S. 754, 
14 8.198; Campbell v. Brown & Son, 
1831, 9 S. 258; Hunter v. N. of Eng- 
land Bank, 1849, 12 D. 65. 

9 Tbid. 

10 Young v. Welsh, (The 
plea of special appropriation was not 
taken.) 


Supra, 
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of the landlord. Thus where by the lease the-last year’s dung, straw or 
hay, or the stock, was to be taken over by the landlord at valuation, he 
was not entitled to compensate arrears of rent with the value thereof in 
competition with a poinding creditor. The same rule would hold in 
question with the trustee in the tenant’s sequestration. But where the 
question arises with a trustee under a trust-deed for creditors granted by 
the tenant, the landlord may plead compensation.” 

If the lease provides that certain subjects shall be left to the landlord 
as steelbow, a poinding will not defeat his rights.’ 

The right of the landlord to trade fixtures in competition with the 
tenant’s creditors has been already considered.* 

If by law a hypothec is not given, it is incompetent for the landlord 
to secure himself by stipulations in the lease, which, if given effect to, 
would confer on him aright of hypothec. Thus it was provided that a 
lease should in the option of the landlord become null and void on the 
tenant’s bankruptcy and come to an end at the following Martinmas, and 
that the rent payable for the last crop should be exigible prior to the removal 
of any part thereof. The tenant having become bankrupt in August, the 
landlord was found to have no preference over the trustee, as the stipulation 
was an attempt to create a security over moveables without possession.’ 
Where the landlord has, by agreement with a poinding creditor, consented 
to his selling the tenant’s effects, on condition of being paid out of the 
proceeds the rents due to him, he is not, in a question with other creditors 
claiming to rank part passw with the first, to be considered as having 
abandoned his right of hypothee quoad the effects poinded and sold. The 
poinder in accounting for the sale was held entitled to take credit for the 
payment to the landlord.” 

2. Competition with Purchasers of the hypothecated effects— Purchasers 
are in the same position as ordinary creditors and the landlord’s right is 
preferable to theirs. They are intromitters and must either restore their 
purchase" or pay its value to the landlord® In one case the purchaser of 
meal, made from oats which were subject to hypothec, had to repay the 


1 Stewart v. Rose, 1816, Hume, 229; 


6 Russell v. Cochrane, 1831, 9 8. 
Dun y. Johnston, 1818, Hume, 451; 


304, 


M'‘Lean’s Tr. v. M‘Lean, 1850, 13 D. 90. 
2 Jaffray’s Tr.v. Milne, 1897, 24 R. 602. 
3 Butter v. M‘Vicar, 1764, M. 6208, 
5 Br. Sup. 899; Torrance v. Traill’s Trs. 
1897, 24 R. 837; Bell’s Pr. sec, 1264. 
4 Supra, p. 69. 
° M‘Gavin vy. Sturrock’s Tr. 1891, 18 
R. 5.76, 


7 Scot, 1678, M. 6223; Cooper vy. 
Bone, 1828, 2 8. 598 (N.E. 511). 

8 Hay v. Elliot, 1639, M. 6219; St. 
Andrews Commissary v. Watson, 1677, 
M. 6223; Lamington v. Oswald, 1688, 
M. 6224; M‘Ghie v. Mather, 1824, 3 S. 
337, 339 (N.E. 239, 240); Barns v. 
Allan & Co. 1864, 2 M. 1119, 
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price to the landlord.’ As in the case of creditors, it is not a good answer, 
where the purchase was made when the rent was current, that sufficient 
was left to satisfy the hypothec ;? while it is, if the sale was after the 
rent was due? Two exceptions in favour of purchasers have been intro- 
duced. (first) Where the hypothecated subjects are sold by bulk in open 
market the purchaser is protected. If the goods have been delivered and 
the price paid, no claim can be made on the purchaser. Sale by public 
roup would probably be held to be a sale in public market. Sale by a 
meal dealer in his own premises of meal made from oats, the subject 
of hypothec, is not a sale in open market.’ The exception does not 
extend to purchase in open market by sample, although the subjects 
have been delivered and the price paid.° If the goods sold have not been 
delivered to the purchaser before the landlord asserts his claim to them 
the latter will be preferred.’ Even if delivered, if the price had not been 
paid, it is thought the landlord would have a preference upon the price.$ 
The Sale of Goods Act, 1893, makes no change in the common law as to 
delivery in question with the landlord. (Second) By the Hypothec 
Amendment Act, 1867,!° bona fide purchasers of agricultural produce are 
protected. This has been already noticed. The Act does not apply to 
produce which the tenant is not entitled to sell or remove or which is 
subject to a registered sequestration.” 

3. Competition with Trustee in bankruptey.—The landlord has a 
preference over the trustee in the tenant’s sequestration.” 

4. Competition with Privileged Creditors—(1) Crown Debts, Taxes, Rates, 
Assessments.—The old practice for recovery of Crown debts was by Writ 
of Extent. By this practice the Crown had a preference over all creditors, 
including the landlord, if the Writ of Extent was issued while the effects 


were in medio. The issuing of the writ was the date of the fiat. There- 


1 Barns v. Allan & Co., supra. 

2 Hay v. Elliot, supra. 

3 Lamington v. Oswald, supra; Ruther- 
ford v. Scot, 1736, M. 6226. See p. 483, 
supra. 

4 Dirl, 158; Stair, 1. 13.15; 4. 25. 
2,6; Ersk. 2. 6. 60; Bell's Com. 2. 34; 
Bell’s Pr. sec. 1242; More’s Notes, 82; 
Brown on Sale, 421; Cunnison v. 
Stewart, 1723, M. 6225; HE. Dalhousie v. 
Dunlop & Co. 1828, 6 S. 626, aff. 4 W. 
& 8. 420. 

5 Barns v. Allan & Co., supra. 

6 BE. Dalhousie v. Dunlop & Co, 
supra; Smart v. Ogilvy, 1796, 3 Pat. 
490. 


7 Kinneil v. Menzies, 1790, M. 4973 ; 
Cooper v. Bone, 1823, 2 S. 598 (N.E. 
511); Wyld & Co. v. Richardson, 1832, 
10S. 638: 

8 Turner v. Mitchell & Rae, 1884, 
Guthrie’s Sh. Ct. Ca. 2. 152. 

9 Sec. 61 (5). 

10 30 & 31 Vict. c. 42, sec 3. 

11 See p. 471, supra. 12 See. 3. 

13 Bankcy. Act, 1856, sec. 119; Pers. 
Dilig. Act, 1838, sec. 31; HE. of Wemyss 
v. Hewat, 1818, Hume, 233. 

14 Bell’s Com. 2. 34, 51, 53; Bell’s Pr. 
secs. 1241, 1247, 1277; Ersk. 1. 3. 31; 
More’s Notes, 85. 

15 Bell’s Com. 2, 42. 
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fore if the writ was issued before the tenant’s effects were sold under the 
landlord’s sequestration, or even it was held before the warrant had been 
granted authorising the Sheriff Clerk to pay the landlord out of the 
proceeds,” the Crown was preferred. By the Court of Exchequer Act, 
1856,2 Writs of Extent are superseded by the diligences of arrestment, 
poinding, and imprisonment following on the extract-decree; but the 
preference of the Crown in competition with other creditors is not 
affected. The execution of a charge, or if the debtor is dead, the execution 
of an arrestment or poinding (which may proceed without a charge), at 
the instance of the Crown is equivalent to the issuing or teste of a Writ of 
Extent.‘ 

Under the Preferential Payments in Bankruptcy Act, 1888, any land- 
lord using sequestration for rent within three months of the date of the 
tenant’s sequestration (or in the case of a company the winding-up order) 
must allow payment out of the sequestrated effects or their proceeds of 
the past year’s assessment for taxes and rates. In respect of such payment 
the landlord has the rights of the party to whom the payment was made.? 

Although there is no sequestration it would seem that after the 
Inland Revenue Act, 1884, a landlord is subject to the preference conferred 
on the Crown by statute for imperial taxes to the extent of a year’s arrears.° 

In bankruptcy or insolvency the landlord’s claim is postponed 
to a similar extent to a claim for poor,’ school,’ and other rates. 
Similarly in the case of burgh assessments, a preference is secured for 
the year’s assessment and six months thereafter. The preference is really 
absolute as the fact of the rent or the rates being in arrear is evidence 
of insolvency. Ifthe landlord sells the tenant’s effects without settling 
the claim for rates he is liable for them.” 


1 Robertson v. Jardine, 1802, M.7891; Vict. c. 19, see 88; N.B. Propy. Invest. 
Ogilvie v. Wingate, 1791, M. 7884, rev. Co. v. Paterson, 1888, 15 R. 885; 


3 Pat. App. 273; Bell’s Com. 2. 34, 
53; Bell’s Pr. secs. 1241, 1247. 

2 The Kiny v. Johnston, 1809, in Bell’s 
Com. 2. 53, note; Bell’s Pr. supra; 
Rankine on Leases, p. 355. 

319 & 20 Vict. c. 56, secs, 29-36. 

* Sec. 42. No reference is made in 
this section to an arrestment used in 
the debtor’s lifetime, but by sec. 30 it 
is declared to transfer to the Crown 
preferably to all other creditors of the 
Crown debtor all right to the arrested 
fund. 

5 51 & 52 Vict. c. 62, sec. 1 (4). 

6 See p. 457, supra. 

7 8&9 Vict. c 83, sec 88; 43 & 44 


Adamson vy. Ambrose, 1858, Guthrie’s 
Sh. Ct. Ca. 315. 

8 35 & 36 Vict. c 62, sec. 44. 

9 20 & 21 Vict. « 72, sec. 32 (County 
Police); 52 & 53 Vict. c. 50, sec. 62 (5). 
In Reid v. Prudential Insce. Co. 1897, 
5 S.L.T. No. 31, the Sheriff Substitute 
denied the preference to rates levied by 
the corporation under the Glasgow Police 
Act, 1895, (1) the Act being local and (2) 
the tenant not being insolvent. It is 
thought the decision is unsound. 

10 Burgh Police Act, 1892, sec. 370. 

uM Adamson v. Ambrose, supra; as to 
Reid v. Prudential Insce. Co. see preced- 
ing note 9. 
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(2) Superior’s hypothec.—A superior has a hypothec for his feu-duties 
over the crop and stocking of agricultural subjects and over the invecta et 
lata in urban subjects.’ His right is preferable to the landlord’s hypothec.? 

(3) Servants’ wages.—Farm servants have a preference over the land- 
lord’s hypothec for their current wages, whether a year or a half year. 
The reason given was, that had it not been for their labour there would 
have been no crop for the landlord. As their exertions were equally 
necessary for the rearing of the stock their preference will extend to it. 
Occasional servants for agricultural labour, eg. reapers, have the same 
preference.” Whether domestic servants were preferable to the landlord 
for their current wages was never decided in the Supreme Court. It was 
so held in some Sheriff Courts,° while the contrary was held in others.’ 
By the Preferential Payments in Bankruptcy Act, 1888, which apparently 
applies to domestic servants, a preference is secured over the landlord. 

In 1875 the preference conferred on domestic and farm servants at 
common law was extended to clerks, shopmen and other servants for four 
months’ wages (but not exceeding £50) prior to sequestration or prior to 
the concourse of diligence for distribution of the estate of a notour 
bankrupt. Similarly, workmen were preferred for two months’ wages. 
Contrary decisions were given in the Sheriff Court as to whether the 
privilege of clerks, workmen, etc. was preferable to the landlord’s hypothec.” 
A later statute gives a preference over the landlord to any clerk or 
servant for salary or wages for four months prior to the date of the 
tenant’s sequestration (or of a company the winding-up order), not exceed- 
ing £50; and to any labourer or workman for wages for two months not 
exceeding £25. For such payment the landlord has a preference in 
competition with other creditors.” 


1 Stair, 2. 4. '7; Ersk. 2. 6. 63; Bell’s 5 Bell’s Com. 2. 149; Bell’s Pr. sec. 


Com. 2. 26; Bell’s Pr. sec. 698; Stormonth 
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Shireffs, 1832, 10 S. 217 (L. Craigie). 


1404; Lockhart v. Paterson, 1804, M. 
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8 Boag v. M‘Laine, 1880, 24 J. of J. 
163, Guthrie’s Sh. Ct. Ca. 2. 360; Dobbie 
v. Thomson, 1880, 7 R. 983; Fraser on 
Master and Servant, p. 149. 

7 Grant v. Chalk, 1880, Guthrie’s 
Sh. Ct. Ca. 2. 364; Davidson v. Calder, 
1884, 1 S.L. Rey. 30. 

8 51 & 52 Vict. c. 62, sec. 1 (4). 

9 38 & 39 Vict. c. 26, sec. 3. 

10 Boag v. M‘Laine, supra; Tait v. 
Neilson, 1881, Guthrie’s Sh. Ct. Ca. 2. 
366 ; Fraser, supra; Bell’s Pr. sec. 1404. 

151 & 52 Vict. « 62, sec 1 (1) 
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(4) Deathbed and Funeral expenses——Deathbed and funeral expenses, 
including suitable mournings for the family, are preferable to the land- 
lord’s hypothec. It is of no consequence that the landlord has raised 
sequestration during the tenant’s life’ But the expenses of the sequestra- 
tion come before the privileged claim.’ 

Although an order for payment of the proceeds of the sequestrated 
effects to the landlord has been pronounced, the privileged creditor, if 
his claim was made in the sequestration process prior to the order, may 
still insist in his claim and obtain a preference ;* and it is not necessary 
that the order should be recalled. It may even be that he would be 
entitled to reclaim the money from the landlord.‘ 


1 Bell’s Pr. sees, 1241, 1277, 1408; 3 Drysdale v. Kennedy, supra. 
Rowan v. Bar, 1742, M. 11852 ; Drysdale 4 Rowan v. Bar, supra; Drysdale v. 
v. Kennedy, 1835, 14 S. 159. Kennedy, supra ; Rankine on Leases, 358. 


2 Drysdale v. Kennedy, supra. 


CHAPTER XXTV 
POINDING OF THE GROUND 


NATURE and history—Distinetion from personal poinding.—Poinding of 
the ground is the diligence by which the creditor in a real debt or debitum 
fundt attaches the moveables on the lands over which his debt is secured 
in payment of the principal or interest of his debt or the arrears of interest. 
It has been described as not so much a diligence as a declaratory action 
that the pursuer’s real right in the land under his title as superior or 
heritable creditor carries the moveables thereon as accessories. Unlike a 
personal poinder, he is not by raising this action seeking to obtain a 
preference but to give effect to a preference which he already has by 
virtue of his infeftment; and the peculiarities which distinguish this form 
of poinding from personal poinding can only be explained by admitting 
that the real right in the /wndus carries the moveables as accessories.’ 
Anciently, the right of a creditor of the proprietor of the land to the 
moveables on the ground was not dependent on a real right. The move- 
ables were considered as fruits or surrogate of the fruits, and any creditor 
of the landlord could by brieve of distress carry off the moveables for the 
landlord’s debt. By 1449 c. 18, leases were made good against singular 
successors, and by 1469 c. 36, the creditor of the landlord could only 
attach the tenants’ moveables to the extent of the rents due by them. 
This statute, however, was at first only applied to personal creditors, and 
until a much later date all moveables on the ground were attached by the 
holder of a debitwm fundi executing a poinding of the ground.” Indeed 
under the old law a heritable creditor could brevi manu seize the move- 
ables on the land of his debtor, and it required many enactments to 
compel the creditor to seek the authority of the Court before proceeding 
to attach the moveables. In course of time, however, limitations were 


1 For an exposition of the nature of Bain, 1877, 4 R. 985 (L. Deas). 
the diligence, see Bell v. Cadell, 1831, 2 [. Ednam v. Ednam, 1628, M. 8129, 
10 S. 100 (L. Mackenzie); Royal Banky. 10545. 
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introduced. The goods belonging to strangers brought on the lands were 
protected. Then goods of tenants were exempt from seizure except for 
past and current rents.? Again, if an absolute alienation, { ansference, 
and removal of the moveables had taken place, whether voluntarily to a 
bona fide purchaser, or judicially by a personal poinder, trustee in bank- 
ruptey, or poinder of the ground under a later infeftment, carrying through 
a sale before a real creditor had executed his summons of poinding the 
ground, the purchaser, personal poinder, trustee and later creditor were 
preferred? This was quite consistent with the principle that the real 
creditor had a right in the moveables as accessories to the land, for the 
possessor or tenant being left in the free administration of his moveables 
till a poinding of the ground was executed, a conveyance of these 
moveables, whether voluntary or judicial if duly completed, took from 
them the character of moveables belonging to the possessor or tenant of 
the lands over which the security was held. 

The diligence was thus described by Lord President Inglis in a recent 
case. “A poinding of the ground is a proceeding merely for the purpose 
of giving effect to a creditor’s security, and it is analogous to those other 
remedies open to heritable creditors, such as adjudication or sale or maills 
and duties. These are all diligences open to an heritable creditor to give 
effect to his preference which has already been secured to him. He has 
a preference against all the world, no one can compete with him, and, 
therefore, so far as the security extends, he is entitled to make it effectual.” ... 
“The security which a heritable creditor holds over moveables is of exactly 
the same nature and has the same effect as that which he holds over the 
Jundus itself. In extent, of course, it varies with the amount of moveables 
on the ground, but his right to them is secured by his infeftment, not by 
his action of poinding of the ground. A heritable creditor, therefore, in 
raising his action is not seeking to obtain a preference, but to give effect 
to a preference which is already his, but it is a preference which ranks 
with the preferences of other heritable creditors according to the priority 
of the dates of the creditors’ titles.” But “the existence of the right to 
seize is not enough. The seizure must be actually made. The heritable 
creditor must put forth his hand, and thereby assert the right which 
belongs to him, while the goods are still there, and all this the law 


1 Collet v. Balmerinoch, 1679, M. Campbell's Trs. v. Paul, 1835, 13 S. 237; 
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holds that he does by the mere execution of a poinding of the 
ground.” ! 

The real right, therefore, which the holder of a debitum fundi has over 
the lands, and which carries with it the right to the moveables as accessories 
of the lands, has led to the following peculiarities which distinguish this 
diligence from personal poinding. Personal poinding may proceed on a 
personal debt, poinding of the ground in virtue of an infeftment only. 
The former affects all moveables, the latter only moveables on the 
fundus. Personal poinding requires a decree against the person who is 
debtor and a charge on that decree, and is limited to his property ; poinding 
of the ground proceeds on a decree against the land, and although the party 
in right of it, or the possessor of it, is called for his interest, it needs no 
charge, and further it operates directly against the moveables of whoever 
becomes possessor of the land although he may not be personally liable 
for the debt. Personal poindings inter se are preferable by priority of 
completion and may be conjoined before the first poinding is completed ; 
poindings of the ground inter se do not depend on priority of execution 
but are preferred according to the priority of the infeftment on which 
they proceed, if the holder of the first real right has not delayed till the 
goods have ceased to be moveables on the fundus.” 

Poinding of the ground, then, is that diligence by which the creditor 
in a debitum fundi can attach the moveables on the ground in so far as 
these belong to or are available to his debtor or his successor in the lands, 
but that only so long as they remain thereon and have not been transferred 
to a bona fide purchaser or carried off under complete diligence. 


PaRtIEs TO THE ACTION—PurRSUERS.—The title to pursue an action 
of poinding the ground is in the creditor in a debitwm fundi whether con- 
stituted by law or paction. It is competent, therefore, to a creditor in a 
bond and disposition in security, for his principal, interest and arrears of 
interest ; to an annuitant for an annuity secured over lands; to a creditor 
in a ground annual; or to a creditor in any real burden by constitution 
or reservation, created by disposition or other deed or by the law itself.* 


1 Royal Bank v. Bain, 1877, 4 R. 985 2 See as to history and nature, Stair, 
(L. Deas, 991). While there can be no 2. 5. 8; Ross’ Lect. 2. 392-455; Bell’s 
question of the soundness of the decision Com. 1. 753; 2.56; Bank. 2. 5.7; Ersk. 
in Hay v. Marshall, supra, Lord Deas’ 4. 1. 11. 
doubt as to the soundness of Lord Gifford’s 8 Stair, 4. 23. 5; Ross’ Lect. 2. 436; 
dicta in the House of Lords is warranted. Ersk. 4. 1. 11; Bell’s Com. 1. 732; 
Lord Gifford seems to have thought that Bell’s Pr. sec, 2285, 922; see A. v. B,, 
the preference was only made effectual by M. 10550, Kilk. p. 405; Wilson v. 
decree. Fraser, 1822, 1 8. 316 (N.E. 292), aff. 2. 
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It may be raised for interest current but not yet due, but payment cannot 
be demanded till the stipulated time arrives.’ It has been held that a 
creditor secured by infeftment on the assignation of a liferent is entitled 
to this remedy ;? but the objection was not taken that the transference of 
a liferent can only be completed by intimation to the tenants and not by 
infeftment.? It is competent to the superior for his feu-duties,* for the 
casualty of relief,’ and also for a casualty of composition due ea lege on 
the entry of a singular successor, and the amount of which is taxed by 
the charter at a fixed sum.” 

In connection with the superior’s remedies two questions remain, the 
first of which cannot be said to be authoritatively decided, and the second 
of which is as yet undecided. Jirst, if the amount of the composition is 
taxed, but it is exigible, not merely for an entry on the death of the last 
entered vassal, but by the terms of the feu-contract upon each sale—all 
purchasers being required to enter within a certain time after the date of 
their respective purchases—is the stipulation for such composition an 
integral part of the feu so as to be a limitation of the vassal’s right, or is 
it, or can it be made, a valid real burden so as to entitle the superior to 
poind the ground therefor? The difference between this and a composi- 
tion due ex lege but taxed, is that in the former the amount which may be 
due is not ascertainable from the record—not even the limit of what may 
become due, for there may have been many transfers, the composition 
in respect of which has not been paid; while in the latter case as the 
superior cannot be entitled to recover two compositions at the same time, 
the limit of his demand is fixed and ascertainable from the record. This 
question arose in Morrison’s Ts. v. Webster.’ The reddendo clause in a 
feu-contract contained the following stipulation “doubling the said feu- 
duty at the entry of each heir or singular successor, exclusive of the 
current year’s feu-duty ... declaring that heirs and purchasers shall 
enter within six months after the death and sale respectively ... 
are hereby declared to be real burdens 
and may be sued for and recovered as debita 


which sums of entry money... 
on the said subjects... 
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fund.” Two judges held that the compositions were debita Jundi and 
might be recovered by poinding of the ground, while two held that they 
were not. For the affirmative it was considered that the obligation 
being made part of the reddendo was an integral part of the contract—a 
condition of the right itself—and thus a limitation of the vassal’s right, 
and that everything which was not expressly given to the vassal was an 
inherent part of the superior’s estate in which he was effectually secured 
by his own infeftment, and was thus a debitum fundi. On the other hand, 
it was thought that the superior’s right to composition was different from 
his right to relief, which was admittedly a debitum fundi ; composition 
was an innovation on feudal law, and could not be sua natura a real 
burden, but was merely a personal claim; it was not a specific sum but 
could only be ascertained on inquiry and after making deductions; 
although the parties might contract that a composition should be made a 
real burden, it must still comply with the essential requisites of a real 
burden, that is, the public records must show the actual amount due, and 
in this case it was impossible to find from the record the sum which was 
due. Second, if the composition is untaxed it has been doubted whether 
it is a debitum fundi so as to warrant a poinding of the ground.’ If the 
above decision, that a taxed composition is a debitwm fundi, is unsound, it 
is clear that an untaxed composition is not a debitum fundi ; but although 
sound it still leaves the question as to an untaxed composition open. 

Not competent to Proprietors, Liferenters, Creditors on ex facie absolute 
title, elc—Is it convpetent to Adjudgers?’—This action is not competent 
to those who are in possession as proprietors, or whose title warrants 
them in entering into the natural possession of the lands.” So life- 
renters who are entitled to full possession for the time they hold the 
property, or wadsetters who also have full possession of the estate till the 
wadset is extinguished,’ or real creditors infeft on a disposition ex facie 
absolute although they have granted a back-bond,* cannot poind the 
ground, “for there is a natural impropriety in poinding the ground of 
lands possessed by the poinder himself.”° It is immaterial that the back- 
bond is recorded ; this only shows that the disponee is under an obliga- 
tion to reconvey the lands to the party from whom he acquired them.° On 
the other hand, a creditor in a bond and disposition in security who has 


1 Stewart v. Ritchie, 1880, 8 R. 270. 4 Scot. Herit. Secy. Co. v. Allan, Camp- 
bell & Oo. 1876, 3 R. 333. 
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entered into possession under a decree of maills and duties has not such 
possession as prevents him raising a poinding of the ground. His 
possession is merely to enable him to recover the rents; he is not in the 
same position as a proprietor who has let his lands on lease, he could 
not shoot over the lands or exercise any of the rights reserved by the 
lease.’ 

Erskine” and Ross? both state that this action is not competent to 
adjudgers, and Lord President Inglis, in a case in which, however, the 
question did not arise, seems to have approved of the statement, on the 
ground that “an adjudger, although his title is defeasible, may yet under 
his charter and sasine become proprietor by forty years’ possession, unless 


something occur to defeat his right.” * 


It is apparent from the context 
that both Erskine and Ross regard an adjudication as similar to a wad- 
set (and the case founded on as an authority for the statement relates to 
a wadset), and as conferring a title to the property but subject to a right 
of redemption, and not merely as a debttwm fundi. Such was the view at 
first held of an adjudication—a judicial sale and not a pledge,—but it has 
for long been settled that adjudication merely creates the debt a debitum 
fundi, and gives no right of property until declarator of expiry of the 
legal is obtained or the positive prescription has run. It is therefore 
thought that until an adjudger’s right becomes irredeemable by the 
happening of either of these events, he is like any other holder of a 
debitum fund entitled to poind the ground. The principle upon which 
this diligence is denied to proprietors or guast proprietors is clearly stated 
by Erskine and Ross “that no title upon which a man may enter into the 
natural possession of land, can be a foundation for the diligence of poind- 
ing the ground.”*® Adjudication is certainly not now such a title; an 
adjudger whose right has not become irredeemable if he desire to enter 
into possession has no title upon which he can do so, but must like any 
other heritable creditor obtain a title by an action of maills and duties. 
The reason given by Lord President Inglis does not seem to apply. It is 
immaterial that the adjudger may become proprietor by prescriptive 
possession ; it is sufficient that he 7s not proprietor but merely creditor in 
a debitum fundt. 

A creditor in a bond and assignation in security of a registered lease 
has no title to poind the ground; the debt is not a debitum fundi ; the 
creditor's right depends solely on statute which gives him a security 


1 Henderson v. Wallace, 1875, 2 R. 272. * Henderson v. Wallace, 1875, 2 R. 
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over the lease, not the land. His remedy is to apply to the Sheriff for a 
warrant to enter into possession.! 

Purswer must be infeft or connected with an infeftment.—The pursuer 
must either be himself infeft at the date of raising the summons, or able 
to produce an infeftment to which he has right. Thus the assignee of a 
heritable bond on which infeftment had been taken, but who was not 
himself infeft, was entitled to stand upon his author’s infeftment2 So 
the executor of a heritable creditor infeft, or of a superior, may poind the 
ground for arrears of interest or feu-duties due to the deceased. There 
is only one case in which a creditor whose debt is not directly constituted 
by infeftment can poind the ground, that is in a disposition of land under 
burden of a particular debt in favour of a third party ; and this is referred 
to by the authorities as altogether exceptional.? It is sufficient that the 
title is prima facie good. An objection that the defender’s title, on which 
the pursuer’s debt was a reserved burden, although prima facie good, was 
not regularly completed, was repelled.’ If the pursuer is not in titulo to 
raise the summons at the date of its execution the instance will not be 
cured by his subsequently taking infeftment.° 

It has been held that a creditor in a debitum fund? will be deprived 
of the right to poind the ground, if before execution of the summons he 
has conveyed away the debitwm fundt, although he has retained his right 
to arrears. So a superior who had parted with the superiority could not 
poind the ground for arrears of feu-duties due while he was superior.’ 
But this decision has been questioned.* As already noticed, the executors 
of a deceased superior or heritable creditor are entitled to poind the 
ground for arrears of feu-duty or interest due to the deceased.’ This 
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would certainly point to its being sufficient that the debt was in its 
constitution and creation a debitum fundi and traceable to an infeftment ; 
and that it was immaterial that at the time of raising the action the 
pursuer was not, and had no title by which he could be, infeft in the 
subjects burdened, seeing that the right created by the infeftment was 
effectual to the creditor and his representatives until the land was dis- 
charged of its burden. The distinction, however, taken was that the 
executor stood towards the heir (the superior when the action was raised) 
in a relation different from that which existed between the disponer and 
disponee of the superiority; the executor could only poind by claiming 
the benefit of the heir’s infeftment, and the heir was bound to vindicate 
the executor’s claim to feu-duties in bonis of the deceased at the time of 
his death. Moreover, if the disponer of the superiority was entitled to 
poind the ground after granting the disposition this would rear up a debt 
which did not appear on record against lands in the hands of a singular 
successor, and this debt would be preferable to debita fundi constituted 
after the change of superiority. 

It would seem to be incompetent for two creditors in separate bonds 
and dispositions in security over the same subjects to concur in raising 
one action of poinding the ground. But where no objection was taken 
till decree in absence had been granted, the letters of poinding which 
issued on the decree executed, and warrant for sale obtained, it was found 
that the defect did not necessarily infer a nullity in the decree and that 
the objection to the competency of the summons came too late.’ Where 
only part of the debt was a debitum fundi a summons of poinding of the 
ground for the whole debt was found incompetent even for such part.” 

DEFENDERS.—The defenders are, where the superior sues, the vassal ; 
where a heritable creditor sues, the proprietor ; and in both cases the 
tenants and possessors of the ground.? Other heritable creditors over the 
subject are generally called.* If the debtor is dead it is not necessary to 
constitute the debt against his heir as the conclusions are directed against 
the moveables on the ground and not against him personally; it is 
sufficient that he is called as a defender for his interest.? The diligence 
will be set aside if it proceed without calling the debtor or his apparent 
heir. So if the lands have been sold the purchaser must be called for 

1 Douglas v. Tait, 1884, 12 R. 10. Propy. Invest. Co. Ltd. 1885, 12 R. 550. 
2 Thomson v. Scott, 1828, 6 S. 526. > Ersk. 4. 1.12; Bell’s Com. 1. 754; 
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his interest. As in other processes of competition any one having an 
interest may appear and state defences or even claim to be preferred, e.¢. 
the superior, a prior or later heritable creditor.! But the proprietor is not 
entitled to object to decree in absence passing against the tenants 

The action is incompetent against one who is not a tenant liable for 
rent, although bound to pay for his occupancy. Thus a poinding 
directed against a party, described as a tenant or occupant and in 
possession of the premises, concluded against him for payment “to the 
amount of the rents only which may be due and payable by him for his 
occupation and possession of the premises.” It was admitted that he was 
not a tenant owing rent although the proprietor might have an illiquid 
claim against him in respect of his occupation. It was held, that as the 
conclusion so qualified was directed against him as tenant, it was illegal 
to attach his goods under such a summons—that rent does not include 
compensation or any other equivalent for occupancy which may be a 
source of revenue to the proprietor.® 


PROCEDURE— Zhe Summons and its Service-—The action may proceed 
either in the Court of Session or in the Sheriff Court. In the Court of 
Session the summons concludes that letters of poinding be directed to 
messengers-at-arms charging them to pass and search for, seek, fence, 
arrest, apprise, compel, poind and distrain all the moveable goods on the 
lands, but in so far as the moveables there belong to the tenants not exceed- 
ing the rent due and current ; and to make payment thereof to the pursuer to 
the amount of the principal sum, penalty and interest, etc. The pursuer does 
not require to state or prove the rents due by the tenants and decree passes 
for these generally, but in executing the poinding only moveables to secure 
the rents due and current will be attached.’ But extract has been superseded 
for a short time to enable the tenants to instruct the amount.’ Stair says it is 
safest to state and prove the rent, otherwise the tenant’s oath must be taken.’ 
The only personal conclusion is against the debtor for expenses.* When 


had then by mutual consent been allowed 
to fall through. 
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an action of maills and duties is also competent the conclusions may be 
combined in one summons. Decree in the action is merely a warrant 
for, and notification that the pursuer is to apply for, executorials, 2.2. 
letters of poinding under the Signet. The style in the Sheriff Court is 
quite differently framed. The prayer of the petition is for warrant to 
officers of Court to poind the readiest moveable goods, etc., and the decree 
itself is a direct authority for the poinding.’ 

As the service of the summons creates a nexus, a warrant to inventory 
the effects should be obtained, so as to preserve evidence of what has 
been attached.” In the Sheriff Court, if the petition contains a prayer 
to that effect, the warrant may be granted in the deliverance ordering 
service. But in the Court of Session, if a warrant is desired at the outset, 
it can only be obtained in the Bill Chamber. 

It is doubtful whether it is sufficient that service of the summons has 
been accepted. In any event if warrant to inventory has been granted 
this should not be done. The proprietor must be served with a full copy 
of the libel, but it is sufficient to give each of the tenants a short copy.® 

The Decree and its Execution —Decree in a Court of Session summons is 
a warrant for letters of poinding under the Signet.* In the ordinary 
case, no bill is required and the letters are signeted on presentation. They 
narrate the decree of poinding, and grant authority to poind the moveables 
on the ground, all according to the decree.® The diligence is completed 
by the execution of the letters by the messenger.? In a Sheriff Court 
summons the extract decree is a warrant to poind without letters under 
the Signet or a separate precept from the Sheriff.” A decree may be 
obtained in security of interest current but not yet due, execution being 
superseded till the term of payment. And this would also seem to be 
competent in security of the principal sum where that is payable at a 
fixed time, but not where the term of payment is indefinite.? 

As the summons contains no personal conclusions, but is directed 
only against the moveables on the ground, no charge is necessary to the 
parties called, whether the landlord or tenant, before the letters of poind- 
ing or extract decree are executed. But the poinding cannot proceed till 
fifteen days after the decree, these being the days of law within which the 

1 Kennedy v. Ramsay’s Trs. 1852, 14 6 Bell’s Pr. sec. 2285. 
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debtor may satisfy the decree or procure suspension.! Although exe- 
cution is to be directed against subsequent disponees or new tenants no 
further time need expire? The poinding is executed in the same manner 
as in personal poinding. The officer poinds, values, and adjudges the 
goods to the creditor. If third parties appear and claim the goods, 
the officer should proceed to take evidence as in personal poinding, and 
if he is satisfied with the evidence he should not include the goods in the 
poinding.’ But the officer is not entitled to stop the execution of the 
poinding because of the appearance of a creditor holding a prior infeft- 
ment with decree of poinding the ground thereon and claiming a pre- 
ference thereby.* The creditor may appear in the process and maintain 
his preference.” An execution, with an inventory of the goods poinded, 
is made out and reported as in personal poinding and a warrant for sale 
is then obtained from the Sheriff. A report of the sale is afterwards 
lodged. If the right of a third party claiming the goods has not been 
sustained by the officer, his remedy is to appear in the process after the 
execution has been reported and claim to have the goods.withdrawn. So 
long as warrant of sale has not been granted, he is not entitled to apply 
for suspension and interdict. If warrant for sale has been granted, then 
he must proceed by note of suspension and interdict. This has been 
already dealt with under personal poinding.’ 


SuBJECTS ATTACHED.—Reference may be made to personal poinding 
for a statement of the subjects which are or are not attachable by 
poinding. 

(1) Goods belonging to the Debior—The moveables on ‘the ground 
belonging to the debtor, whether the subjects are in his natural possession 
or not, may be poinded, so as to secure to the full extent the sum in the 
decree. Many of the cases which have arisen are, as in personal poind- 
ing, simply questions of delivery—whether prior to the poinding there 

° . 8 

had been constructive delivery to a purchaser of the goods.’ It has 
been seen that joint property cannot be poinded for the debt of one of the 
owners. On the same principle, if the security was a pro indiviso share 

1 Stair, 4. 47. 24 and 4. 23.17; Ross’ see p. 351, supra. 
Lect. 2. 436; Bell’s Com. 2. 57; Bell’s £ Stair, 4. 23. 20. ; 
Pr. sec. 2285; Bank 2 5. 7. The 5 Stair, 4. 23. 15; Bell’s Com. 2. 57. 
fifteen days evidently refer to the days 6 Bells Com. 2. 57; Campbell on 
of charge, and therefore, on the same Citation, p. 295. 


principle, seven days must elapse in a 7 Supra, p. 354, and cases there. p 
i 8 tA . oy 2» 58. 2 f 
Sheriff Court case. M‘Arthur v. Brown, 1858, 20 


2 Ross’ Lect. 2. 436. 1232. [ay 
8 Stair, 4. 23. 18; Ross’ Lect. 2. 434 ; 9 Supra, p. 346, 
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of heritage, effects belonging jointly to the proprietors could not be 
attached. On the other hand, there seems no doubt that effects exclusively 
belonging to the debtor could be poinded. The poinding only attaches 
those goods which are actually on the ground at the time of serving the 
summons. Although the goods have been removed immediately prior to 
this and for the purpose of eluding the heritable creditor's diligence, his 
poinding will not attach them. Where the removal was made by the 
judicial factor on the debtor’s estate, acting in the interests of the general 
body of creditors, the heritable creditor was not entitled to a preference 
in the sequestration on the prices of the moveables received by the factor. 
The judges seemed to indicate that the creditor would have an action of 
damages against the factor, and Lord Shand who dissented from the 
judgment gave practical effect to this view by expressing the opinion, that 
the judicial factor having acted in the interests of the general creditors, 
the heritable creditor was entitled to a preference on the proceeds of the 
sales over the ordinary creditors.' 

(2) Goods belonging to Tenants.—If the subjects are in the possession of 
tenants, the moveables on the ground belonging to them can be attached,’ 
but only for the arrears of rent due by them and the rent for the current 
term, though the term of payment has not come.* As the officer is not 
entitled to poind beyond this extent, he is entitled, or rather bound, to call 
for production of the tenant’s lease and receipts for rent that he may 
ascertain this amount. If these or any written evidence are not forth- 
coming, he must take the oath of the tenant as to the amount. According 
to Stair, he must do so although the tenant admits there is a tack which he 
has not produced—the reason being that there is no previous charge and 
the tenant is not supposed to carry his lease about with him.* If the 
rent is payable yearly, the tenant’s moveables may be attached for the 
whole year’s rent; if termly, only for the term’s rent.> If the rent is 
payable in kind, the officer may ascertain the amount in money according 


1 Urquhart v. M‘Leod’s Tr. 1883, 10 
R. 9910. 


2 Including industrial crops. Lovett’s 


the extent of their rents was un- 
doubtedly in its origin due to the 
hypothee of the landlord, which the 


Trs. v. Wilson, 1896, 3 S.L.T. No. 352, 
423, 

3 1469, o. 36; Stair, 2. 5. 9, 4. 23, 
2 and 14; Ersk. 2. 8. 33; Ross’ Lect. 2. 
437, 453; Bell’s Com. 2.56; Fothering- 
ham v. L. Balmerinoch, 1676, M. 10549 ; 
Collet v. Balmerinoch, 1679, M. 10550; 
L. Pitfoddels, 1674, M. 10548. The 
right of a heritable creditor of the land- 
lord to poind the tenants’ moveables to 


ereditor as assignee was entitled to exer- 
cise. But poinding of the ground has 
so long been regarded as a separate 
diligence, that the abolition of the hy- 
pothee will probably not affect the right 
of a heritable creditor against his debtor’s 
tenants. 

4 Stair, 4. 23. 17; Ross’ Lect. 2. 450, 
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to the market price at the time by the oath of valuators! If the will of 
the letters of poinding is restricted to the rents which may be due and 
payable by the tenants respectively, the officer can only poind for arrears 
and not for current rent not yet payable. In some styles the will of 
the letters, following in this respect the summons, is so restricted, but 
there seems no reason for the limitation.? 

(3) Goods belonging to Singular Successors or their tenants.—If the debtor 
has sold the security subjects, the moveables on the ground belonging to 
the purchaser, or his tenants to the extent of their rents, may be attached. 
Although moveables belonging to a stranger are protected, a singular 
successor is not in that position. “Stranger” refers to one who has no 
right of ownership in or occupancy of the land? 


SUBJECTS NOT ATTACHED.—(1) Moveables not on the faundus.—Moveables, 
though belonging to the same debtor, on his property contiguous to that over 
which the debitum fundz is constituted, are not affected by this diligence.‘ 

(2) Goods belonging to third parties cannot be attached, whether 
accidentally on the lands or in the tenant’s possession in virtue of a 
contract with him,° eg. hired to the tenant ° or deposited in cellars hired 
from him.’ If goods originally belonging to the debtor or his tenants 
have been conveyed to a third party, there must, at common law, have 
been delivery, actual or constructive, prior to the execution of the sum- 
mons to render them unattachable. Now where the transference is by 
way of sale, the property will, in virtue of the Sale of Goods Act, 1893, 
in most cases pass with the completion of the contract.* In other modes 
of transference the common law will still hold. After a summons of 
poinding the ground had been served, but before decree was obtained, the 
debtor was sequestrated. The trustee sold the bankrupt’s furniture, 
which had not been on the ground at the time the summons was served, to 
a friend of the bankrupt to whom he gave possession by delivering the 
key of the house in which the furniture was. The friend, whose purchase 
was made in bona fide, did not take actual possession of the furniture, 
but allowed the bankrupt to do so and to remove it to a house on the 


Collet v. Balmerinoch, 1679, M. 10550; 


1 Stair, 4. 23. 18. 
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ground poinded. It was found that as the furniture was the property of 
a third party it was not attachable by the diligence although on the 
ground at the date of execution of the poinding.’ The mere fact of goods 
belonging to third parties having been included in the poinding does not 
give them an action of damages.” 


EFFECT OF A PoINDING OF THE GRouND.—Generally.—tThe effect of this 
diligence as an attachment of the debtor’s or his tenants’ moveables on 
the ground, has been already sufficiently dealt with, so far as the ordinary 
case is concerned. But an important distinction between it and personal 
poinding has to be noticed. After the debtor’s death a personal poinding 
cannot be executed on a decree against him ; the debt must be constituted 
against the heir. On the other hand, letters of poinding the ground may 
be executed without any decree of transference, although the original 
debtor has died, or the lands have passed into the hands of a singular 
successor, or the tenants have changed since decree was obtained. “The 
force of the letters of poinding the ground subsists during the pursuer’s 
life, to the effect of authorising all moveables on the land to be taken, 
belonging either to the owner or his tenants, to the extent of the rents.” ® 
The reason is that in poinding of the ground there are no personal con- 
clusions ; it strikes only at the moveables on the lands.* So not only the 
interest due when the letters were issued, but that which falls due at 
any time before they are executed, may be recovered.? Being in essence 
a real action, and attaching the ground primarily and the moveables 
thereon only as accessories, it affects the land as it exists at the time of 
execution. Thus it has been held that if a singular successor in the 
property over which the debitum fundi exists improves the lands, the 
creditor may poind the ground and sell the land without accounting for 
the meliorations made by the singular successor.° 

In the modern style the warrant, following the form of the summons, 
is limited to the debtor and his tenants named. Where it is desired to 
make the diligence run with the lands, so to speak, it will be necessary 
to make the warrant applicable to the goods not only of the landlord and 
tenants called in the action, but generally to the moveables on the lands 


1 Thomson v. Scoular, 1882,9 R. 480. merinoch, 1662, M. 10547; Crighton v. E. 
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4 Forrester, 1612, M. 10548; Keir v. 5 Ersk. Bank. supra. 
Hepburn, 1624, M. 10544; Watson v. 6 Wilson v. Fraser, 1822, 1 8. 316 
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at any future time to whomsoever they may belong.! Moveables left on 
the ground by a debtor whom the creditor has deprived of possession 
seem to be attached without any further diligence. 

A poinding of the ground has the effect of accumulating the arrears 
of interest into a capital sum, itself bearing interest. It converts the 
interest of the interest into a debitum fundi. The effect is that if an 
adjudication is led on the debt, the interest of the interest has the same 
real preference from the date of the decree in the poinding as was secured 
to the principal and interest by the infeftment.? 

In COMPETITION WITH OTHER DILIGENCE OR Riguts.—1. Where the Debtor 
has not been sequestrated, or if a company, gone into liquidation.—Professor 
Bell was of opinion that the criterion of preference of poinding of the ground 
in competition with other diligence, or with purchasers, depended on the 
priority of the messenger’s execution, and that the fact of the debt being a 
debitum fundi only extended the limits of the diligence and not its effect 
in competition with others.? Although as already noticed‘ the mere fact 
of the debt being a debitwm fundi cannot now be considered to give the 
creditor, without any judicial process, a hypothec or preference which will 
prevail against other creditors who have affected the moveables by complete 
diligence, or purchasers to whom the property has passed, it is undoubted 
that the infeftment constituting the debt a debitum fundi creates and 
regulates the poinder’s right over the moveables, provided he asserts that 
right by the execution of a poinding of the ground before the moveables 
are carried off or transferred to a third party. If the infeftment is prior 
to the competing diligence or right, the criterion of the poinder’s pre- 
ference is therefore the service of the summons of poinding the ground ; 
this puts a nevus on the goods, and not only prevents other rights being 
acquired over them by the use of diligence or otherwise, but also by the 
completion of prior diligence. Were it not so, “this privilege of a herit- 
able creditor would be worthless because the actual scheduling is the end 
of a somewhat long course of procedure and the execution of the summons 
would have merely the effect of giving notice to the debtor to remove his 
moveables.” ° 

Where the infeftment is prior to the competing diligence, the usual 
case, the competition will therefore depend on the date of service of the 


1 Campbell on Citation, p. 292. 5 Lyons v. Anderson, 1880, 8 R. 24; 
2 Ersk. 2. 8. 37; Bell’s Com. 1. 754; Royal Bank v. Bain, 1877, 4 R. 985 (L 
Mackenzie v. Cockburn’s Ors. 1699, M. Deas); Athole Hydropathic Co. v. Scot. 
259. Prov. Assce. Co. 1886, 138 R. 818; 
3 Bell’s Com. 2. 57. Campbell's Trs. v. Paul, 1825, 138. 237 ; 
4 Supra, p. 492. Barstow vy. Mowbray, 1856, 18 D. 846. 
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summons of poinding the ground as contrasted with the removal of the 
goods by the competing creditor or their transference to a third party. 
Thus a poinding of the ground is preferred in competition with—(1) 
a personal poinding, if the service of the former is before the sale in 
the latter ;! (2) an arrestment, if the date of service is before the removal 
of the goods under decree of furthcoming. Where the infeftment is 
subsequent to the execution of the personal poinding or arrestment the 
poinder of the ground is merely in the position of a personal poinder 
(3) A poinding of the 
ground is preferred to a sale to an onerous bona fide purchaser if the 
(4) In 
competition with “ preferable debts,” a poinder of the ground is postponed 
like an ordinary poinder or arrester. So servants’ wages, funeral expenses, 
poor rates, taxes, etc., will be preferred, although no claim has been made 
till decree has been obtained in the poinding.* 

(5) In competition between different poinders of the ground the 
superior has the first preference for his unpaid feu-duties and casualties ; 


and the competition will be decided accordingly.” 


summons is served prior to the contract of sale being completed.’ 


and among ordinary heritable creditors preference depends on priority of 
infeftment.? In the case of heritable securities it is said ceteris paribus 
the process having the first citation will be preferred.® According to ancient 
practice where different annualrenters got letters of poinding a certain 
time was allowed to the preferable annualrenter after each term within 
which to poind ; after the expiry of that period a like time was allowed 
to the next preferable and so on.’ This seems to have been an equitable 
arrangement to prevent the preferred poinder exercising his right so as to 
prejudice those subsequent to him. It would now be of little practical use. 


It is, of course, necessary that the prior bondholder or the superior 


1 Tullis v. Whyte, 18 June 1817, F.C. 
2 Supra, p. 159. 


as to excise duties, M‘Arthur v. Brown, 
supra. 
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should take steps to secure his preference before a subsequent bondholder 
has completed his diligence. This raises two questions. First, When is 
the later bondholder’s diligence held to be complete? Second, What 
steps are sufficient to secure the preference of a prior bondholder or of 
the superior? As to the former, it has never been determined at what 
stage the diligence of a later heritable creditor will be held complete so 
as to exclude a prior heritable creditor from asserting his right to the 
moveables on the ground. If a later heritable creditor has carried 
through a sale before a prior heritable creditor has asserted his right, the 
latter has lost his preference. But it has been said to be a question of 
great difficulty, deserving of a hearing before the whole Court, whether 
the later bondholder’s preference could be affected if his diligence was 
so far advanced that he had obtained a warrant of sale! Notwithstand- 
ing this expression of opinion it is thought not to be doubtful that until the 
moveables are transferred by a sale the holder of a prior infeftment could 
claim a preferable right over them. 

The second question is whether the preference of a prior heritable 
creditor over the moveables can only be secured by the execution of a 
summons of poinding the ground, or whether it is sufficient that he 
judicially lay claim to these in virtue of his infeftment before the completion 
of a prior diligence. No distinction has hitherto been made between a 
superior and an ordinary heritable creditor. Between these however there 
is this distinction, a superior’s right is not only a debitum fundi but he 
has also a right of hypothec for the past and current year’s feu-duty. To 
this extent his preference is secured without the execution of any diligence, 
and may be asserted against a poinder of the ground who has sold the 
moveables or against any other intromitter with the moveables or rents.” 
Apart from this distinction the superior is in the same position as 
heritable bondholders. It has been seen that a heritable creditor may 
secure his preference to the rents without an action of maills and duties 
by judicially making claim thereto so long as the rents are in medio.* 
This, however, rests on the claim so made having the legal effect of 
intimation of his assignation to rents. It is thought that to secure a 
preference over moveables the claim of the heritable creditor can be 
made only in one way, viz. by execution of a summons of poinding the 
ground—“ although a right to seize and appropriate the moveables is 
inherent in the debitum fundi, this right must be asserted by executing a 


1 Smith v. Beveridge, 1838, 16 S. 381. Bank v. Nicholson’s Trs. 1882, 9 R. 689 ; 
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poinding of the ground while the moveables are still there.”* The 
observations of Stair? as to the right of prior heritable creditors to appear 
in a poinding of the ground and claim to be preferred may at first sight 
seem against this view. But although not clearly expressed, it is thought 
that Stair’s statement that a later annualrenter appearing “will be 
preferred and will have decreet for poinding of the ground” shows that 
the compearer had himself executed a poinding of the ground. In any 
event under the present judicial procedure a decree of poinding the 
eround could only be given to a creditor on a summons at his own 
instance. It is therefore thought that the proper procedure for a prior 
heritable creditor, where a later creditor has executed a summons of 
poinding the ground, is himself to raise a similar action, and appear in 
the former action and move that it be sisted.’ If decree has already been 
pronounced and warrant of sale granted, it is thought he may either 
interdict the sale,* or having intimated his claim to his competitor may 
allow the sale to proceed and claim his preference over the proceeds of 
the sale when it is reported.” 

2. Where the Debtor has been sequestrated—tThe effect of this diligence 
in competition with the trustee on the debtor’s sequestration has been 
the frequent subject of alteration by the legislature.®© At common law a 
heritable creditor might poind the ground at any time prior to the 
trustee’s confirmation to the effect of acquiring a complete preference 
over the moveables to the extent of his debt, interest and arrears.” By 
statute ® it was provided that a poinding of the ground should only con- 
fer a complete preference over the moveables where a sale had been 
carried through sixty days prior to the sequestration; if the poinding 
or sale was within the sixty days, or was subsequent to the sequestration, 
the poinder had only a preference for the current half-year’s interest and 
one year’s arrears.” In 18747 the old law was restored, with the result 
that any poinding of the ground which was executed while the 
moveables were on the lands, would attach these for the whole debt, 


1 Royal Bank v. Bain, 1877, 4 R. 
985 (L. Deas, 991); Smith v. Beveridge, 
1838, 16 S. 381; Nvcol’s Tr. v. Hill, 
1889, 16 R. 416. 
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whether the execution was prior to the sequestration,! or between the 
sequestration and the trustee’s confirmation,? or even after the date of 
confirmation.® 

This was again altered, and the law introduced by the Bankruptcy 
Act, 1856, restored. Therefore, as the law now stands, a poinding of the 
ground, to be preferable to any extent beyond the interest for the current 
half-yearly term and the arrears of interest for one year immediately 
before the commencement of such term, must have been followed by a 
sale at least sixty days before sequestration, The creditor is entitled to 
this extent to poind the ground even after the sequestration.* It has 
been maintained that this preference is not available to the creditor ina 
ground annual as the sum due termly is not interest. The Act was, how- 
ever, held to apply as the termly payments were truly interest on a debt 
of which the principal was the capitalised value of the annual payments.’ 

This restriction only applied in question with the trustee in a Scotch 
sequestration and had no application in competition with the trustee in 
an English bankruptcy.® Nor did it apply to a poinding of the ground by 
a superior’ or a heritable creditor of the bankrupt’s ancestor. In these 
cases a poinding of the ground executed at any time before the goods were 
sold gave a preference to the full extent of the debt. But by the Con- 
veyancing Amendment Act, 1887, the same limitation was applied to all 
poindings of the ground in competition with the trustee or assignee in a 
home or foreign sequestration.? The restriction has been said not to 
apply to a superior,’ but although the limitation seems inappropriate to a 
superior’s claim the provision that the statute shall APPLY te to all poindings 
of the ground is unqualified. 

3. Where the Debtor—a Company—has gone into liquidation.—The 
limitation introduced by the Bankruptcy Act, 1856, as restored by the 
Conveyancing Amendment Act, 1879, and which has just been noticed, 
did not apply in question with the liquidator in the winding-up of a 
joint-stock company.’ But by the Companies Act, 1886, a liquidation by 
the Court or under the supervision of the Court has in this respect the 
same effect as a sequestration, and limits the poinder’s preference to the 


1 Bell v. Cadell, 1831, 10 S. 100. 8 Scot. Union & Natl. Insce. Oo. v. 
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Royal Bank v. Bain, 1877, 4 R. 985. 7 Bankruptcy Act, 1856, sec. 102 (2). 
3 Dick's Trs. v. Whytes Tr. 1879, 6 8 Millar's Trs, v. Miller & Sons Tr. 
R. 586. 1886, 13 R. 543. 
449 & 43 Vict. c 40, sec. 3. See 9 50 & 51 Vict. c. 69, sec. 2. 
Lovett’s Trs. v. Wilson, 1896, 3 S.L.T. 10 Goudy, p. 258. 
Nos. 352 and 423. U Athole Hydropathic Co. vy. Scot. Prov. 


5 Bell’s Trs.v. Copeland, 1896,23 R.650.  Assurce. Co. 1886, 13 R. 818. 


510 POINDING OF THE GROUND 


current half-year’s interest and the arrears of interest for the preceding 
year, if a sale is not executed prior to the sixty days before the commence- 
ment of the winding-up in the case of a winding-up by the Court, and 
prior to the date of presentation of the petition on which a supervision 
order is pronounced in the case ofa winding-up subject to the supervision 
of the Court. The creditor is entitled to poind the ground to this extent 
after these respective dates.’ The Act did not apply to a voluntary 
liquidation not proceeding under supervision of the Court, and it is 
thought that the Conveyancing Amendment Act, 1887, which extended 
the limitation to all poindings of the ground, made no change in this 
respect. The provision in that Act and the Conveyancing Amendment 
Act, 1879, shows that the limitation was only to apply in the case of a 
bankruptcy and not a liquidation. 

First bondholder must not unnecessarily prejudice subsequent bondholders. 
—The holder of a first bond who has by a poinding of the ground obtained 
a preference over the debtor’s moveables for interest, is bound as far as 
possible to take payment from the moveables, or if payment is taken from 
the heritage, to assign his preference on the moveables to the second bond- 
holder that he may be preferred thereto in competition with the trustee 
in the debtor’s bankruptcy.” On the same principle, when the property 
over which the security extends has been sold in parts, the creditor, 
although entitled to “affect any part of the ground in solidum,’ is bound to 
assign his preference to the owner of the part affected.’ 


1 49 & 50 Vict. c. 23, sec. 3, sub-sec. 4. 3 Stair, 2. 5. 12; Adamsons v. L. 
2 Nicols Tr. v. Hill, 1889,16 R. 416.  Balmerino, 1662, M. 3346. 


CHAPTER XXV 
MAILLS AND DUTIES 


NATURE of action—tThe action of maills and duties is an action for 
recovery of the rents due by tenants. It is either raised by an incum- 
brancer against the proprietor and tenants, or by a civil possessor against 
the tenants alone. The former is now what is strictly known as the 
action of maills and duties. This distinction formerly led to the division 
of this action into petitory and possessory.’ (1) In the petitory action 
the pursuer founded solely upon his title, and the action was directed not 
only against the tenants or other natural possessors, but also against 
the civil possessors, 7.e. those who were in possession by uplifting the 
maills and duties, as proprietors, liferenters. (2) In the possessory action 
the pursuer claimed the benefit of a possessory judgment on the ground 
that he and his predecessors had uninterruptedly possessed the subjects 
for seven years and he only used his title to show that the possession was 
lawful. The only parties who required to be made defenders were the 
tenants or natural possessors, as the pursuer was himself in possession 
through them “and if the tenants pretend any other master they ought to 
intimate the plea to him.”* The main difference between the petitory and 
the possessory form is thus that the former is a competition of titles, while 
in the latter possession being proved a prima facie title is sufficient. 

An action of maills and duties is only competent when the purpose is 
recovery of the rents due by the tenants. It is incompetent where the 
proprietor is himself in the natural possession of the subjects ;° or where 
the real object is to test the validity of an entail.* 

In what Oourt.—The action may be raised either in the Sheriff Court 
or in the Court of Session. The Sheriff of the county in which the 
security lands or a part thereof are situated, has jurisdiction, whatever 


1 Stair, 4.22.14; 4. 26.4; Ersk, 4. 3 Smith's Trs. v. Chalmers, 1890, 17 
1. 49. R. 1088. 
2 Stair, 4.22. 14,17; 4.26.4; Ersk. 4 Fairlies Trs. v. Fairlie, 1860, 22 


4, 1, 49. D, 632. 
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the value of the lands.!_ As house maills are included in the list of debts 
which can be sued for in the Debts Recovery Court, if the rents are those 
of urban subjects and do not exceed £50 the action should be raised in 
that Court.2 It may be doubted whether agricultural rents would not be 
held to come under the words “the like debts” in the Debts Recovery 
Act2 If the rents do not exceed £12, the action should be brought in 
the Small Debt Court.t Justices of the Peace have jurisdiction to enter- 
tain actions for rent if the amount does not exceed £5 and the title is not 
Where the amount sued for exceeds £25 the action may be 
This action might formerly be brought 


disputed.° 
brought in the Court of Session. 
in the Burgh Courts or in the Courts of the Barons for recovery of feu- 
duties and rents from their own vassals and tenants.® This jurisdiction, 
although never abolished, is now obsolete.” 

PARTIES TO THE ACTION—PURSUERS.—The parties who may raise the 
action are proprietors or those who hold an express or implied assignation 
to the rents—e.g. proprietors, disponees,> adjudgers,® liferenters by con- 
stitution or reservation or legally by terce and courtesy,’® voluntary or 
judicial trustees, heritable creditors by constitution, or an executor for 
rents falling under executry. If the action is raised by pro indwiso 
proprietors all should be joined as pursuers.” It was at first required 


that the title of the pursuer should be completed by infeftment,” but this 


has for long been considered unnecessary. 


So the adjudger of a personal 


right to lands was held to have a sufficient title.” 
A creditor in a reserved real burden (and who could poind the ground) 


1 Heritable Securities Act, 1894, sec. 
15. At common law the Sheriff had 
also jurisdiction irrespective of the value 
of the lands. 

2 30 & 31 Vict. c 96, sec. 2. If the 
action is raised under the Heritable 
Securities Act, 1894, the form provided 
is not appropriate for the Debts Recovery 
or Small Debt Courts. 

8 Tbid. 

= 1 Vict: c, 415 sec. 2); Tees? S.D) 
Handbook, p. 37. 

5 6 Geo. IV. c. 48, secs. 2 and 25 ; Lees’ 
S.D. Handbook, pp. 146 and 166; Boyd v. 
Millars, 1769, M. 7617, Hailes, 267; 
Thomson v. Boyd, 1824, 2 S. 735, 736 
(N.E. 614, 615). 

6 Rankine on Leases, p. 836 and 
authorities there. 

7 20 Geo. II. c. 43, sec. 17. 

8 Stair, 4.22. 7; 4. 26.2; Ersk. 4, 1. 
49, 


E ASiaiiey hy OP yf 68, OL BB)e Idikle, cl 
1. 49; Parker on Adjns. p. 54; Kames’ 
Pr. of Equity, p. 436; Laird of Heron, 
1760, 5 Br. Sup. 876. Infra, p. 621. 

10 Stair, 2. 6. 14,15; 4.22.89; A. 
v. B. 1632,M.15842. The widowneed not 
be served’; Conveyancing Act, 1874,sec. 9. 

Lord Stair’s report of Waugh v. 
Jamieson, 17 Feb. 1676, M. 5453 (poind- 
ing of the ground); Lawson v. Ogilvy, 
1832, 10 S. 531, aff. 7 W. & S. 397. 

12 Bell v. Gunn, 1859, 21 D. 1008; 
Lade v. Largs Baking Co. 1868, 2 M. 17. 

18 Scot v. Whitstaid’s Tenants, 1628, 
M. 207. 

Mf Stair) 47-22) 7; 7 Ersk 4, 4) 40% 
Moncreiff v. Balnagown, 1629, 1 Br. Sup. 
292, 378; Laird of Heron, 1760, 5 Br. 
Sup. 876. A transumpt was sufficient, 
Belshes vy. Loudon’s Tenants, 1686, 2 Br. 
Sup. 95. 

15 Laird of Heron, supra. 
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cannot bring an action of maills and duties nor enter into possession 
unless an express power is given of entering into possession and drawing 
the rents.” To accomplish this adjudication must be led. But as the 
modern form of ground annual contains a conveyance of the lands, the 
creditor therein may bring an action of maills and duties. A superior has 
no title to raise this action for recovery of his feu-duties. The infeftment 
of the vassal excludes him from possession, and he can only enter into 
possession when the lands are in non-entry or he has irritated the feu. To 
displace the vassal from his possession would be a violation of the feu- 
charter.’ A heritable creditor of the superior is in the same position even 
although he claims only the feu-duties then payable or current.' 

Where one of two or more pro indiviso proprietors has granted a 
heritable security over his share of the property, an action of maills and 
duties may competently be raised by the creditor for his debtor’s pro- 
portion of the rents, if the co-proprietors or the tenants do not object to 
the action. The debtor has neither interest nor title to object.° It has 
been said that if objection were taken either by the co-proprietors or the 
tenants the instance would be incompetent—in the first case because the 
proprietors are entitled to object to one of their number drawing his share 
of the rents direct from the tenants; and in the second case because the 
tenants are entitled to object to being compelled to split up their rents 
among several persons.” 
The effect of the decree is to place the creditor in the same 
The 
creditor does not claim a right to insist on his share of the rents being 


It is thought that even in such cases the action 
is competent. 
position as his debtor, so far as the latter had right to the rents. 


handed directly by the tenants to him, any more than the debtor claimed 
this right. 
arrangement must always have been necessary between the co-proprietors, 


He merely claims to occupy the position of his debtor. Some 
if the rents were to be collected as a whole and not in parts, and this 
arrangement the creditor continues.’ The co-proprietors or tenants have 
no more title or interest to object than if the co-proprietor had sold his 


pro indiviso share of the property. In the one the assignation is absolute, 


i Stair, 4. 35..24; 4. 23. 5; Bell’s 
Com. 1. 731; Bell’s Pr. sec. 922 ; Marquis 


Baillie vy. Laidlaw, 1821, 1 S. 108 (N.E. 
108). 


of Tweeddale’s Trs. v. E. of Haddington, 
1880, 7 R. 620 (L. Deas, 631). 

2 Bell’s Pr. sec. 922; Wilson v. Fraser, 
1822, 1S. 316 (N.E. 292), aff. 2 Sh. 
App. 162. A personal bond is commonly 
granted by the disponee collateral with 
the burden and referred to in the reserva- 
tion—Stair, 2. 10. 1; Bell’s Pr. supra; 


3 Prudential Assce. Oo. v. Cheyne, 1884, 
ial) 1eessi7 AF 

4 Nelsonv’s Tis. v. 
1000. 

5 Schaw v. Black, 1889, 16 R. 336; 
Stewart v. Wand, 1842, 4 D. 662. 

6 L. Shand in Schaw v. Black, supra. 

7 See Mackintosh, 1849, 11 D. 1029. 


Tod, 1896, 23 R. 
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in the other in security. An action of maills and duties is really a 
declarator that the creditor is now entitled to receive whatever rent 
formerly fell to be paid to his debtor whether paid directly by the 
tenants or indirectly through a factor acting for the co-proprietors. 

As already noticed, the petitory action of maills and duties is now the 
only form of this action, and is competent only to a heritable creditor or 
incumbrancer to enable him to enter into possession. In the case of a 
proprietor, or one already in possession, as the holder of an ex facie absolute 
disposition with a back-bond whether recorded or unrecorded, “They re- 
quired no process of law to enable them to enter into possession . . . and 

. . anaction of maills and duties for the purpose of enabling them to up- 
lift the rents would have been an idle formality and indeed incompetent.” * 

The Debt must be in arrear—Immaterial thai debtor's Estate wnder 
Judicial Management.—The debtor must be in arrear; butif his estate has 
been sequestrated the action may competently be raised although no 
interest is due if it be not called in Court until the term of payment is 
past.” And in the same circumstances, the action was sustained though 
three months’ premonition, stipulated for before calling up the principal 
sum, had not been given.” Where the bond required no premonition 
before calling up the principal, the action was sustained for payment of 
the principal although the real dispute was as to the amount of the 
arrears of interest, the whole of which had been consigned.* Although 
the estate is under judicial management a heritable creditor is still 
entitled to raise an action of maills and duties and collect the rents in 
preference to the factor.’ He may also do so although the debtor is 
sequestrated and a trustee appointed.° 

Effect of Assignation of rents in Bond and Disposition in security.— 
Under the ordinary form of bond and disposition in security, the clause 
assigning the rents is declared to entitle the creditor inter alia on default 
in payment to enter into possession of the lands disponed in security and 
uplift the rents thereof, and to make all necessary repairs on the buildings, 
subject to accounting to the debtor for any balance of rents actually 
recovered beyond what is necessary for payment of the principal, interest, 
" But this assignation though followed by infeft- 
ment only confers upon the creditor a personal right to the rents. It 


penalties and expenses. 


does not interpel the tenants from making payment to the debtor, nor 


1 Scot. Herit. Secy. Co. v. Allan, Camp- * Davidson vy. Douglas, 1839, 12 Jur. 
bell & Co. 1876, 3 R. 333; L. Garthland 211, 2 D. 159. 
y. L. Jedburgh, 1632, M. 10545. ° Ferguson v. Murray, 1853, 15 D. 682. 
2 Ferrier vy. Dunlop, 1831, 9 S. 837. 6 See p. 524, infra. 


3 [hid. " Titles to Lands Act, 1868, sec. 119. 
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does it secure the bondholder’s preference to the rents in competition 
with other creditors of the debtor. To have these effects it is necessary 
that the bondholder should make a specific claim to the rents so long as 
these are in medio. This is generally and most conveniently done by 
raising an action of maills and duties. But such a process is not indis- 
pensable. The judicial appearance of the creditor, as in a process of 
multiplepoinding, is sufficient. “This proceeds on the simple ground 
that what the creditor could at once do in the way of raising a summons 
of maills and duties may be reasonably supposed to be done, so long as 
the rents are in medio.”' So intimation of the assignation of rents in the 
bond to the tenants individually, without an action of maills and duties 
or any judicial steps, will interpel them from making payment to the 
debtor and oblige them to do so to the bondholder. This completes the 
personal right of the creditor to the rents and constitutes the relation of 
debtor and creditor between the assignee and the tenant.? The intina- 
tion may be made in any of the modes recognised as sutticient for the 
intimation of an assignation of a personal debt.’ Citation of the tenants, 
upon a summons of poinding the ground proceeding upon a bond and 
disposition in security, or decree therein against them, was not equivalent 
to intimation ;* but where the summons of poinding the ground after 
narrating the bond contained a particular reference to the assignation of 
rents, citation thereon was found sufficient intimation.” The cedent 
being divested of the debt by intimation of the assignation, it is there- 
after incompetent to prove by his oath any exception to the debt, eg. 
payment. There is no difference in this respect between an absolute 
assignation and one in security.’ ; 

If, after intimation to the tenants, payment of the rent to the creditor 
is refused, an action of maills and duties is not required ; a simple petitory 
action founding on the bond is sufficient. If, however, the creditor desires 
not merely to obtain civil possession by drawing the rents, but to enter 
fully into possession—to get the natural possession of the subjects—so 
that he may grant leases, remove tenants, ete., he cannot do so under the 
clause of assignation to rents without an action of maills and duties.” 

1 Budge v. Brown’s Ts. 1872,10 M. 1853, 16 D. 197. 3 [bid. 


958; Lady Kelhead v. Wallace, 1748, 4 Royal Bank of Scotland vy. Dixon, 
M. 2785; Webster v. Donaldson, 1780, 1868, 6 M. 995. 


M. 2902; Wylie v. Hertt. Sec. Invest. 5 Lang v. Hislop, 1854, 16 D. 908. 

Assocn. 1871, 10 M. 253; Stevenson, ete., 6 Lang v. Hislop, supra; Stair, 3. 1. 

v. Dawson, 1896, 23 R. 496. 18; Ersk. 3.5.9; Bell’s Prin. sec. 1468: 
2 Ersk. 3. 5. 4; Hope & M'‘Caa v. * Lang v. ITislop, supra. 

Waugh, 12 June 1816, F.C.; Nels v. 8 Blair v. Galloway, 1853, 16 D. 291 


? \ 


Lyle, 1863, 2 M. 168; Forsyth v. Awd, (L. Rutherfurd) ; W‘Farlane v. Campbell, 
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Attempts have frequently been made, by the introduction of special 
clauses into the bond, to enable the creditor to enter into the full posses- 
sion of the subjects de plano, and to remove the proprietor, without any 
judicial steps whatever. The legality of such a stipulation is very doubt- 
ful. Where a bond, payable by instalments, stipulated that, in the event 
of an instalment falling into arrears for two months, the creditor should 
be entitled to remove the debtor and his tenants and to enter into posses- 
sion of the subjects, and let them and draw the rents, without any warning 
or legal process whatever, but merely by giving one month’s notice by 
letter, the Court held a petition to the Sheriff to enforce this obligation 
by summary removal of the debtor incompetent.’ A like decision was 
pronounced where the clause gave power to enter into possession, appoint 
a factor, grant leases, output and input tenants, and uplift the rents.’ 
These judgments proceeded on the ground that the effect of the clause 
was to raise questions which were the proper subjects of an action of 
declarator and that parties could not vest the Sheriff with jurisdiction to 
entertain such an action. But from the opinions of the majority of the 
judges in these decisions and from a later case* it would seem that such 
stipulations would not be enforceable in any Court, as being an inter- 
ference with the ordinary rules of diligence.* It is immaterial in such a 
case that the security is constituted by ex facie absolute disposition. But 
a decree of removing may be obtained, without an action of maills and 
duties, against a party in possession in a character similar to that of a 
tenant-at-will under no obligation to pay rent. And in one case it was 
held that a bond expressly authorising the creditor to output and input 
tenants warranted a summary petition for removal of a tenant without a 
prior action of maills and duties." A proprietor in personal occupation 
is now in a similar position to a tenant-at-will.® 

DEFENDERS.— Where the pursuer has not civil possession, the civil 
possessor, the proprietor or liferenter, must be called as defender. 
Formerly the tenants or natural possessors were called along with him. 
But by a recent statute a creditor in a heritable security may without 
calling the tenants as defenders raise an action of maills and duties, 
either in the Sheriff Court in the form provided in a schedule to the Act, 


1857, 19 D. 623; Wylie v. Herit. Sec. 4 But see p. 521, infra, as to the effect 
Invest. Assocn. 1871, 10 M. 2538 (L. of the Heritable Securities Act, 1894. 
Deas); Neils v. Lyle, 1863, 2 M. 168. > Scot. Prop. Invest. Co. Build. Socy. v. 
1 WVylie vy. Herit. Sec. Invest. Assoc, Horne, supra. 
supra. 6 Blair v. Galloway, supra. 
2 M‘Farlane v. Campbell, supra. " Forsyth v. Aird, 1853, 16 D. 


3 Scot. Prop. Invest. Co. Build. Socy. v. 197. 


Horne, 1881, 8 R. 737. > Heritable Securities Act, 1894, sec. 5. 
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or in the Court of Session, subject to the necessary alterations, in ordinary 
form. On notice of the raising of the action being given to the tenants 
by registered letter, they are interpelled from the date of the receipt of 
the notice from making payment of the rents due by them, in the same 
manner as if they were called as defenders in an action of maills and 
duties. On intimation of the decree being made to them by registered 
letter they must make payment of the rents due by them in the same 
manner and under the like legal compulsitors as if the same had been 
decerned for and a charge for payment given in an action of maills and 
duties." Payment so made is a complete exoneration to the tenants. 
Although decree has been obtained this does not affect the right of the 
tenants to refuse payment of the rents on any ground not affecting the 
title of such creditor, nor the right of any prior creditor to enter into 
possession. The Act does not prevent an action of maills and duties 
from being raised in the form heretofore in use or deprive a creditor of 
any existing right competent to him of entering into possession without 
having recourse to an action of maills and duties.’ It is also provided 
that any person interested may take proceedings to interpel the creditor 
from entering into possession of the lands disponed in security or collect- 
ing the rents.2 The Act does not apply to all creditors who are entitled 
to raise an action of maills and duties, but only to creditors in heritable 
bonds, bonds and dispositions in security, bonds of annualrent, bonds of 
annuity, and securities for cash credits.? In other cases the action must 
still be directed against the tenants. 

Where the action is by the proprietor or other civil possessor only the 
tenants or natural possessors need be called. ' 

PROcEDURE.—Summons.—The title of the pursuer should be set forth. 
If it is that of heritable creditor, the title should be briefly identified. 
The proper course is to state it in the summons or in both the summons 
and the condescendence, although it would apparently be sufficient to do 
so in the condescendence alone. It must, however, appear in one or other 
of them. An action by a party describing himself as chief of a clan but 
not as proprietor nor founding on a lease, for “rent of a farm possessed 
by the defender or her sub-tenants under the pursuer” was dismissed as 
irrelevant and amendment refused. Lord Mackenzie observed: “He 
says the defender is owing a sum of rent to him; but that might arise 


1 Heritable Securities Act, 1894, sec. 4 Mackintosh v. Mackintosh, 1835, 13 
3. The old form may still be the most S. 884 (under Court of Session Act, 
useful, See p. 521, infra. 2 See. 4. 1868, this amendment would now be 


8 Sec. 18; Titles to Land Act, 1868, allowed); Hutchison v. Ferrier, 1846, 8 
sec. 3; 19 & 20 Vict. ce. 91, sec. 7. D. 1228, 
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from his being a principal tacksman of the lands and the defender a sub- 
tenant; or from his being assignee of the landlord’s claim for rent, or 
from being a creditor of the landlord, and having arrested the rent due to 
the landlord. The pursuer does not say it is rent due for any part of his 
estate. . . . He says nothing about the nature of the defender’s occupation, 
whether it is on a verbal or written lease.” 

Where both proprietor and tenants are called, the proprietor should 
simply be called for his interest. The object of calling him is to afford 
him an opportunity of stating any objection which he may have to the 
heritable creditor entering into possession and drawing the rents.'_ There 
should be no conclusion against the proprietor except for expenses. But 
if the debtor has been sequestrated and his trustee is called as defender, 
there should be no conclusion for expenses against him; he is not hable 
for the pursuer’s expenses.” 

The conclusions against the tenants or possessors are, that they should 
be decerned and ordained to make payment to the pursuer of the rents, 
maills and duties of their several possessions, presently resting owing by 
them, each his own part as follows, viz.: (specifying their respective rents) 
with interest from the terms when the rent became due and of the like 
sums half-yearly (or otherwise) thereafter during their possession, the 
terms of payment being always first come and bygone; at least (where 
the pursuer is a bondholder) of as much of the said rents as will satisfy and 
pay the principal sum in the said bond and disposition in security (or as 
the case may be) and interest and penalties. The conclusion for expenses 
should be against the proprietor in any event and against the tenants only 
if they appear and oppose the action.’ Where the proprietor alone is 
called, the action will merely conclude for declarator that the pursuer has 
right to the rents, maills and duties, etc. This action is competent by a 
heritable creditor for the full amount of his debt, principal, interest, 
arrears and penalty. It concludes for decree for the rents due or to 
become due till the debt is satisfied.” To enable the creditor to ingather 
rents due by subsequent tenants, it is not necessary to conclude for and 
obtain a general decree against them or to raise another action of maills 
and duties.® 


! Robertson’s Trs. v. Gardner, 1889, 16 * Heritable Securities Act, 1894, sec, 
I. 705 (L, Pres. 710). 3, Sch. A. 
2 Johnston v. Budge, 1871, 8 S.L.R. 381. ° Bruce v. Grant, 1824, 28. 657 (N.E. 


3 Jurid. Styles, iii. 35; Stair, 4.22.15; 552); Woodward v. Wulson, 1829, 7 S. 
Ersk. 4.1.49; Mackay’s Prac. 506; Lees’ 566; Davidson v. Douglas, 1839 12 
Sh. Ct. Styles, 46. 274. The obligation Jur. 211, 2 D. 159. 
to pay rent must appear from the Conde- 6 Robertson’s Trs. v. Gardner, 1889 
scendence. Mackintosh, Hutchison, supra. 16 R. 705. 
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The summons is served in the usual manner; but while a full copy 
was served on the proprietor, a short copy was sufficient for each of the 
tenants.’ In practice a full copy was served on each defender. It has 
been already noticed that the tenants need not now be called as defenders. 

Defences.—The defences which may be pleaded to this action do not 
call for special notice. Objections to the pursuer’s title to sue have been 
already dealt with. The only other defence of importance is that founded 
on a title to exclude, ey., a prior heritable security. A judicial factor, 
appointed on a lapsed trust solely in the interests of the beneficiaries, has 
no title to exclude a heritable creditor from raising this action. But it 
was observed that the case would have been different if the appointment 
had implied a sequestration of the rents, or even if there had been a com- 
petition among heritable creditors and his appointment was for behoof of 
all concerned.* 

As service of the summons intimates the assignation of rents in the 
security and thereby ordains the tenant to pay the rents to the assignee, 
a tenant cannot thereafter plead compensation of his rent by a debt due 
to him by the landlord unconnected with the lease nor can he claim to 
retain the amount of the debt on the ground that before the action was 
But if the tenant has a right 


by his lease of compensation or retention for debts connected with the 


raised the landlord had been sequestrated.° 


lease this may be enforced against the heritable creditors of the landlord.® 
In one case, a defence was lodged by the widow of the debtor claiming 
that the creditor was not entitled to apply the rents to extinguish the 
principal debt to the effect of diminishing her terce. The Lord Ordinary, 
following an old decision,” sustained the defence and found the widow 
entitled to a third of the rents under deduction of a third of the interest 
of the bond.* 
The procedure in the action does not call for special notice. 


1 AS. 15 Feb. 1723; Shand’s Prac. 
1. 231; Campbell on Citation, 50. 

2 See p. 516, supra. 

3 Ferguson v. Murray, 18538, 15 D. 
682. 

4 Tbid. (L. Fullerton, 684). The credi- 
tor’s preference would be secured by in- 
timating his claim to the factor. 

5 Chambers’ Judicial Factor v. Vertue, 
1893, 20 R. 257; Clark’s Ors. v. Dewar, 
1697, M. 2656. Prior to the action 
compensation might have been agreed on, 
so as to extinguish arrears, but not 
current rent, in question with the 
pursuer. 


6 Stewart v. M‘Ra, 1834, 13 S. 4; 
Turner v. Nicolson, 1835, 13 S. 633; 
Bell’s Pr. sec. 1202; see p. 52, supra. 

7 Belschier v. Moffat, 1779, M. 15863 ; 
Hailes, 838. See Arbuthnot v. Arbuth- 
not, 1805, Hume, 294; Bartlet v. 
Buchanan, 21 Feb. 1811, F.C, and 27 
Nov. 1812, F.C.; Fraser, Hush. & Wife, 
ase We 

8 Whish (Black's Trs.) v. Scott, 1895, 
3S.LT. No. 11. It is thought that the 
decision is unsound. The _ husband’s 
sasine is the measure of the wife’s terce, 
and the principal sum as well as the 
interest isa real burden on the lands. The 
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EFrEct oF DECREE IN THE ACTION.— Generally—The effect of a decree of 
maills and duties is to confer upon the creditor those rights and powers 
which the proprietor himself had for obtaining the rents of the subjects. 
It is limited to this. It does not give all the rights of a proprietor, e.g. 
the creditor is not entitled to a vote in respect of the subjects ;’ he can- 
not shoot over the lands or exercise rights reserved to the proprietor in 
the leases.2 Similarly the creditor, not being a party to a contract sub- 
sequently made by the debtor relating to the security subjects and there- 
fore not bound by it, had no title to defend an action of reduction thereof 
raised by the other contracting party.® 

Title to ingather Rents and to Sequestrate therefor—The right of a 
heritable creditor to collect the rents without having obtained a decree 
of maills and duties has been already alluded to. But without this action, 
or a poinding of the ground, the heritable creditor can have no lien or 
hypothec over the moveables on the ground.* Having obtained a decree 
of maills and duties he thereby “enters into possession of the estate to 
the effect of collecting the whole rents thereof”;’ he also obtains the 
benefit of the landlord’s hypothec, which he can make effectual by 
sequestration. Not only may sequestration be used against those tenants 
who were in possession when the action of maills and duties was raised, 
but against subsequent tenants who have only entered into possession 
after decree has been obtained.’ The question has occurred whether 
sequestration would be available if the new tenant is the proprietor to 
whom the creditor has let the subjects at a rent.* There seems no reason 


why it should not. His title as proprietor is barred by the decree of 


creditor in virtue of his assignation to 
rents (see p. 514, supra) is entitled to 
apply these to extinguish the principal as 
well as the interest. The old decision 
may be explained on the ground that in 
the former heritable bond the principal 
sum was not made a real burden on the 
lands. (See Menzies’ Cony. 845; Bell’s 
Com. 1. 58; M‘Laren on Wills, 1. 93; 
Bell’s Pr. sec. 1600; Stewart vy. Hoome, 
1792, M. 4649.) 

| Forsyth v. Atrd,1853,16 D.197, 204 ; 
see Grindlay v. Drysdale, 1833, 118. 896. 

2 Henderson vy. Wallace, 1875, 2 R. 
272 (Ll. Pres.). 

8 Heron v. Martin, 1893, 20 R. 1001. 

4 Ersk. 2. 8. 32, 33; 4.1.49; More's 
Notes, p. 211; Duff, 274; Gray v. 
Graham, 1626, M. 565; Kinloch v. 
Rochead, 1701, M. 569; L. Garthland y. 


L. Jedburgh, 1632, M. 10545 ; Razlton v. 
Muirhead, infra (L. Corehouse) ; Hood vy. 
Martin’s Crs. 1835, 13 S. 923. 

5 Robertson’s Trs. v. Gardner, 1889, 
16 R. 705. 

6 Railton v. Muirhead, 1834, 12 S. 
757; Robertson’s Trs. v. Gardner, supra : 
MacRosty v. Phillips, 1897,13 S.L. Rev. 
274. Entry into possession by a schedule 
of possession intimated to the tenants 
does not give the creditor right to the 
landlord’s hypothec so as to entitle him to 
use sequestration—MacRosty vy. Phillips, 
1898, 14 5.L. Rev. 69. 

" Robertson’s Trs. vy. Gardner, supra. 
The tenants need not have been called as 
defenders, but the decree must have been 
intimated to them; Heritable Securities 
Act, 1894, sec. 3. 

8 Railton v. Muirhead, supra. 
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maills and duties and his sole title to possess is therefore as tenant of the 
ereditor.! 

Where the tenants are called as defenders and decree obtained against 
them they can be charged thereon and arrestment and poinding may also 
be used. The Heritable Securities Act, 1894? provides that, although 
the tenants have not been called as defenders, upon intimation of the 
decree in the action being made to them they shall make payment of 
their rents “under the like legal compulsitors as if the same had been 
decerned for and a charge for payment given in an action of maills and 
duties.” That sequestration for rent may proceed against tenants not 
called as defenders in the action of maills and duties has already been 
seen, but sequestration for rent, although a diligence, proceeds in the form 
of an action to which the tenants have an opportunity of lodging defences. 
It may be doubted whether decree in an action of maills and duties will 
warrant a charge, arrestment or poinding against tenants not decerned 
against. For this purpose decree against them in a petitory action would 
seem to be required. But if this is not necessary, as a decree against the 
proprietor cannot be a direct warrant for diligence against the tenants, 
letters of horning and poinding may be obtained on presentation of a 
bill in the Bill Chamber producing therewith the decree and intimation 
thereof. 

Title to remove Squatters, Tenants, or Proprietor.— A heritable creditor 
in virtue of decree in this action is entitled to remove tenants, or, even 
without decree, to remove squatters or those possessing by tolerance.’ 
Where the bond contained express power to output and input tenants 
the creditor was found entitled to pursue a summary process of removing 
without a decree of maills and duties.* Ifthe proprietor isin the natural 
possession of the subjects an action of maills and duties is incompetent 
and unnecessary ;° and it was for long doubtful whether in such a case 
the creditor could remove the proprietor.® 

It is now, however, unnecessary to consider what are the creditor’s 
rights at common law in this matter, as by the Heritable Securities Act, 
1894, it is provided that where a creditor desires to enter into possession 
of the lands disponed in security and the proprietor thereof is in personal 
occupation of the same or any part thereof, such proprietor shall be 


1 See for analogous case, Nor.- West. obtained, but this was held unnecessary.) 


Bank, Ltd. v. Poynter, etc. 1894, 21 R. 5 Smith's Trs. v. Chalmers, 1890, 17 R. 
513, rev. 22 R. (HLL) 1. 2 Sec. 3. 1088. 
3 Blair v. Galloway, 1853, 16 D. 291. 6 Blair v. Galloway, 1853, 16 D. 291 ; 


4 Forsyth v. Aird, 1853, 16 D, 197. — see p. 516, and cases there cited ; Young’s 
(Decree of maills and duties had been rs. v. Adam, 1886, 2 S.L. Rev. 439. 
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deemed to be an occupant without a title and the creditor may take 
proceedings to eject him in all respects in the same way as if he were 
such occupant. The Act only applies where the proprietor has failed 
duly to pay the interest or, after formal requisition, the principal.’ The 
procedure will be by summary application to the Sheriff for removing. 

Title to grant Leases—The creditor in virtue of his decree is entitled 
to grant leases either to the debtor or to others? At common law the 
duration of the lease was limited to the creditor’s possession. He had 
no title which would authorise the granting of a lease to subsist after his 
debt had been satisfied? But it is now provided by the Heritable 
Securities Act, 1894, that a creditor in possession may let the lands or 
part thereof for not more than seven years,‘ and by authority of the 
Sheriff for a longer period not exceeding twenty-one years for heritable 
property in general and thirty-one years for minerals.? The application 
to the Court will set forth the name of the proposed tenant or tenants, 
and the duration and conditions of the proposed lease. The Sheriff may, 
after service on the proprietor and other heritable creditors and after such 
intimation and inquiry as he may think proper, and if satisfied that a 
lease for a longer period than seven years is expedient for the beneficial 
occupation of the lands, approve of the proposed lease on such terms and 
conditions as may seem expedient.’ The creditor is also entitled to sue 
a reduction of a lease fraudulently granted by the proprietor.” 

Liability of the Creditor to the Debtor, to postponed Bondholders and to 
third Parties—The only difference which seems to exist between a 
creditor in a real burden created by bond and disposition in security in 
statutory form and other kinds of real burdens, in a question of accounting 
with the debtor or a postponed bondholder, is that the former is entitled 
to credit for insurance premiums,* while the latter without a special 
stipulation to that effect in his security is not so entitled.® Subject to 
this explanation the text applies to all real creditors in possession. 
Reference may be made to Chapter XX XI. on the Effect of Adjudication, 
as to the lability of the creditor to account for the rents. 

The creditor in the first place applies the rents to payment 
of the feu-duty and public burdens, the expenses of management, insurance, 
and repairs.” The balance may then be applied towards payment of 


1 57 & 58 Vict. -c.44, sec. 5. 5 Sec. 7. 6 Sec. 7. 
2 Duffs Conv. p. 274; Bell’s Lect. 7 Hart v. Ross, 1828, 6 S. 1110. 
2, 1170; Railton v. Muirhead, 1834, 8 Titles to Lands Act, 1868, sec. 119. 
2} Sa OTE 9 Pollock v. Marnock, 1859, 21 D. 1210. 
3 Bell’s Lect. 2. 1170. 10 Titles to Lands Act, 1868, sec. 119 ; 


4 57 & 58 Vict. c. 44, sec. 6. Ig. of City of Glasgow Bank vy. Nicolson’s 
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the interest on and principal of the debt; or after extinction of the 
interest he may, in place of applying any balance which remains to satis- 
faction of the principal debt, hand it over to the debtor.! The creditor 
is bound to account to the debtor for any balance remaining after 
extinction of principal, interest and penalty,? and the latter is invariably 
restricted to the creditor’s actual expenses. 

Where there are postponed bondholders whose debts would also have 
entitled them to enter into possession the creditor in possession is not 
entitled, after intimation to him of the assignation of rents in their favour, 
to make payment of any surplus of rents to the debtor, but must apply 
this in extinction of his principal debt, or if that is satisfied must account 
to the postponed bondholder therefor.t It is not necessary that the later 
bondholders should themselves raise an action of maills and duties, but 
until their right is intimated to the prior bondholder he is in safety to 
pay to the debtor.” A creditor who holds two bonds over the same 
subjects, on the first of which a cautioner is liable, is bound to apply the 
whole rents of the subjects in extinction of the sums due under the first 
bond.° 

A creditor who enters into possession under a decree of maills and 
duties and acts as owner to the exclusion of the real owner incurs the 
liabilities of proprietor in questions with the public.’ As an intromitter 
with the rents he is also of course liable for feu-duties* and public 
burdens.? But he is not liable for the cost of repairs on the property 
ordered by the landlord’ or contracts made by the landlord relating to 


Trs. 1882, 9 R.689. He is entitled to em- 
ploy and charge for a factor—Kuildonan’s 
Urs. v. Douglas, Heron & Co. 1785, M. 
14135, is not now authoritative. 

1 Bell’s Pr. sec. 914 (3); Brown v. Rae, 
1835, 13S. 256. (The posterior creditor 
was not entitled to enter into possession 
at the time.) 

2 Titles to Lands Act, 1868, sec. 119. 

3 Supra, p. 305. 

“ Bell’s Pr. supra; Brown v. Rae, 
supra (Ll. Gillies); Pollock vy. Marnock, 
1859, 21 D. 1210 (L. Benholme). 

5 See Brown v. Rae, supra. 

6 Scott v. Fothringham, 1859, 21 D. 
737. 

7 Baillie vy. Shearer's Judicial Factor, 
1894, 21 R. 498. 

8 Ersk. 2. 5. 2; Bell’s Pr. sec. 700; 
Lig. of City of Glasgow Bank v. Nicolson’s 
Trs. 1882, 9 R. 689. 


® In various statutes “ proprietor” is 
defined so as to include an intromitter 
with the rents. Public Health Act, 1867, 
sec. 3; Burgh Police Act, 1892, sec. 4 ; 
areenock Police Act, 1877, sec. 3— 
(treenock Police Board v. Lig. of Greenock 
Propy. Invest. Soc. 1885, 12 R. 832. But 
it does not seem doubtful that at common 
law a person uplifting the rents is lable 
for rates and assessments. Lig. of City of 
Glasgow Bank v. Nicolson’s Trs., supra 
(L. Pres); N.B. Propy. Invest. Co. v. 
Paterson, 1888, 15 R. 885. See Forsyth 
v. Aird, 1853, 16 D. 197. (The state- 
ment there, it is thought, does not refer 
to a creditor in possession uplifting the 
rents.) 

10 Bell’s Pr. sec. 538; More’s Notes, 55; 
Selby’s Heirs v. Jolly, 1795, M. 138488 ; 
Anderson v. Kennedy's Trs. 1896, 45.L.7. 
No. 379. 
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the security subjects For repairs ordered by himself he is of course 
personally liable. 

EFFECT IN CompPETITION—1. Where the Debtor is not sequestrated.—It 
has been already noticed that the right of a heritable creditor to the rents 
is constituted by his bond and infeftment thereon. But his right being 
only that of an incumbrancer, in order to secure his preference he 
requires to take steps to claim the rents before they are paid or carried 
off by a completed diligence. This is generally done by an action of 
maills and duties, but a claim in a multiplepoinding or intimation of the 
assignation of rents to the tenants is sufficient.2 This has been already 
fully dealt with in treating of competition with an arrestment, and a 
competition with other diligences is decided on the same principle.’ 

2. Where the Debtor is sequestrated—By the rule of the common law 
the creditor who had executed a summons of maills and duties, whether 
prior‘ or subsequent® to the confirmation of the trustee but while the 
rents were unpaid, acquired a preference over the rents to the full 
amount of his debt covered by the security,—principal, interest and 
arrears of interest. But by the Bankruptcy Act, 1839,° substantially 
re-enacted by the Bankruptcy Act, 1856,’ it was enacted, that no decree 
of maills and duties, on which a charge had not been given sixty days 
before the date of the sequestration, should be available in any question 
with the trustee, except to the extent of the interest of the debt for the 
current half-yearly term and the arrears for one year immediately pre- 
ceding such term. By the Conveyancing Act, 1874, this provision was 
repealed and the rule of the common law thus restored.® A heritable 
creditor is therefore entitled to raise an action of maills and duties not- 
withstanding the debtor’s sequestration and the trustee’s confirmation, 
and he will thereby acquire a complete preference over the rents—the 
past rents so far as unpaid, and the current and future rents—to the full 
amount of his debt. 

3. Where the Debtor is wnder cessio or (if a Company) is in liquidation. — 
A decree of cessio or a disposition omniwm bonorwm in pursuance thereof, 
or a liquidation where the debtor is a company, has no effect on the 
right of the heritable creditor to attach the rents. 


1 Heron v. Martin, 1893, 20 R. 1001. 6 2 & 3 Vict. c 41, sec. 95. 

2 See p. 514, supra. 7 Sec. 118; Budge v. Brown’s Trs. 

3 See p. 163, supra. 1872, 10 M. 958. 

4 Campbells Trs. v. Panl, 1835, 13 8, 8 37 & 38 Vict. c 94, sec. 55. This 
237 section has been repealed by the Statute 


5 Dick's Trs. v. Whyte’s Tr. 1879, 6 Law Revision Act, 1883, but this does 
R. 586 ; Falside’s Tr. v. Walker, 4 March not revive sec. 118 of the Bankruptcy 
1815, F.C., is unsound. Act, 1856. 
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CHAPTER XXVI 


HISTORY, NATURE, KINDS, AND WARRANTS—EXECUTION— 
OBJECTIONS TO INHIBITION—-SUBJECTS AFFECTABLE 


HisTorY.—The precise period when inhibition first came to be used as a 
diligence is not known. Its use, at all events, did not become general, 
till the Statute of 1469 was passed, by which the apprising of heritage 
was remodelled. In France, following the Roman law of hypothec, a 
debtor in security of his obligation, gave the creditor a hypothec over 
his whole property heritable and moveable. This mode of giving security 
was adopted into the law of Scotland. By the Roman and French law 
these hypothecs were effectual without any judicial procedure, but in 
Scotland a judicial prohibition against the debtor affecting the subjects, 
or third parties contracting with him, was necessary. This was effected 
by the use of inhibition, which had its origin in the Ecclesiastical Courts. 
The Church Courts had been in the habit, when the temporal judge 
entertained a cause which the clergy maintained fell within their juris- 
diction, of issuing a writ inhibiting and discharging him from proceed- 
ing; and this writ came to be used against proprietors to prevent 
them carrying off the fruits before the clergy had drawn their teind.’ 
As has been seen, the Church Courts gradually brought within their 
jurisdiction many purely civil actions and they naturally extended the 
operation of so powerful and ready a weapon as inhibition to secure such 


1 Balfour, 665. 
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claims. This was done by securing the conventional hypothec referred 
to, by prohibiting the debtor from alienating or third parties from pur- 
chasing the hypothecated subjects.’ Ultimately the civil courts followed 
suit, and the use of inhibition as a prohibiting diligence was fully 
recognised. The embargo thus laid by inhibition on moveables, and 
which was in the highest degree hurtful to commerce, did not long 
remain ?—again following the example of France, in which the change 
had already been effected, moveables could only be hypothecated by 
possession. The inconvenience of a secret burden affecting heritable 
property also began to be evident and inhibition gradually lost its effect. 
Sasine was the test of the burdens affecting heritage, and when wadsets 
and rights of annualrent, which were preferable to conventional 
hypothecs though supported by inhibition, became common, these 
hypothecs disappeared. The writ of inhibition, however, which had 
originally been used only to make these hypothecs effectual, was still 
retained as a means of preventing debtors alienating their heritage. After 
the institution of the College of Justice, creditors continued to apply for 
letters of inhibition, alleging that their debtor was defrauding them or 
was vergens ad inopiam or im meditatione fuge, and in course of time it 
came “to be granted to all creditors, real and pretended, for illiquid 
debts, depending actions, and, in short, for every claim that one man 
could muster up against another.”* The letters of inhibition required to 
be executed and published, and the forms in use in France in the inter- 
diction of incapaces were accordingly made use of. This mode of execution 
and publication had grown up long before any statute regulating the 
procedure,* but in 1581 a statute was passed giving effect to the custom 
already established and also requiring the inhibition to be registered 
within forty days.? Many Acts of Parliament ® were thereafter passed as 
to inhibition, but no substantial change was made till the Titles to 
Lands Act, 1868, which provided that inhibition was only to be effectual 
from the date of registration. 

Nature and Object—Inhibition is a preventive diligence whereby a 
debtor is prohibited from burdening, alienating directly or indirectly, or 
otherwise affecting, his lands or other heritable property to the prejudice 


of the creditor inhibiting.’ It is purely personal in its character and 


1 Mack. Obs. on Statute, 1. 287. D> Waseils @, Ile. 
2 Stair, 3. 1.25; 4. 50. 4,5; Mack. 2. ° For detailed history see Ross’ Lect. 
310; Bell’s Com. 2. 135; Bell’s Pr. sec. 1. 459; Mack. Obs. 1. 287. 
2310; Dalrymple v. Lyell, 1687, M. 1052. 7 Mack. 2. 310; Ersk. 2.11.2; Bank. 
® Ross’ Lect. 1. 468. 1. 7. 133; Bell’s Com. 2. 134; Bell’s Py. 


# Balt. U86a stain 45 505 7 sec, 2306. 
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applies only to the party actually inhibited. Where he has died 
although his heir has completed a title to the estate, the inhibition is of 
no effect against the debts or deeds of the heir! Strictly speaking, it is 
not, even when used on a decree, “execution,” but merely a prohibitory 
diligence, and an obligation not to use execution will not prevent the 
creditor serving an inhibition? 
of the Act 1661, c. 243 


It is not complete diligence in the sense 


KInps or INHIBITION AND GrounDs THEREOF.—Inhibition like arrest- 
ment is of two kinds. The one is “a part of the creditor’s execution for 
a debt already liquidated, of which he is proceeding to enforce payment 
by diligence”; the other is of “the nature of an intermediate security, 
while the debt is future or contingent, or the claim is still in dependence.” 4 
In the former the warrant is letters of inhibition ; in the latter the 
warrant is either contained in the summons for constituting the debt or 
is separate letters of inhibition. It is convenient and is sufficiently 
accurate to style the former inhibition in execution and the latter inhibi- 
tion in security. 

1. Inhibition in Execution proceeds on any liquid document of debt, as a 
decree, bond or bill.” The document of debt must be ex facie regular and 
Where it proceeds on a decree, it may be either a 
decree of the Court of Session or of the ordinary Sheriff Court, but not of 
the Debts Recovery or Small Debt Courts.® Although the decree is 
under suspension the charger may use inhibition if the caution found by 
the suspender proves insufficient.’ 


unobjectionable. 


If it proceeds on a bond, bill or 
constituted debt of that class, it is not necessary that the document be 
recorded or clothed with decree or indeed be capable of registration, eg. 
an English bond.* 


bill, but it may be used on the dependence of an action for payment of 


Inhibition cannot of course be raised on a prescribed 


1 Stair, 4. 50.6; Ersk. supra; Bank. 
supra, 1. 7. 140; Bell’s Com. 2. 141. 
Infra, p. 554. 

2 Kinloch v. Brown, 1669, 2 Br. Sup. 
441, and 3 Br. Sup. 95; Beck v. Pater- 
son, 1681, 3 Br. Sup. 409; More’s 
Notes, p. 424. 

3 Menzies vy. Murdoch, 1841, 4 D. 257. 

4 Bell’s Com. 2. 136. 

5 Stair, 4.50.4; Ersk. 2.11.3; Mack. 
2. 310; Bank. 1. 7. 134; Bell’s Com. 2. 
138; More’s Notes, 423. Where the 
warrant to charge is contained in letters 
of horning, inhibition will be granted on 
the letters without production of the 


decree on which they were issued, Ross’ 
Lect. 1. 496; Bell’s Com. 2. 138; Scott 
v. Ors. of Langton, 1750, M. 6988, 
Elchies, “ Inhibition,” No. 16. 

8 Lamont, 1867, 6 M. 84. 

7 Matheson v. Simpson, 1822, 1 8. 542 
(N.E. 498); Muller v. Wilson, 1749, M. 
15148; Henderson v. Smith, 1750, M. 
6563. 

8 Ersk. 2. 11. 3; Ross’ Lect. 1. 497; 
Bell’s Com. 2. 136, 138. The statement 
that inhibition may be granted on pro- 
duction of an English bond rests on the 
authority of Professor Bell. The contrary 
has been decided (5 Br. Sup. 937). 
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the debt for which the bill was granted! Where the obligation is for a 


sum of money the amount must be specific. 

But it is not necessary that the obligation should be of a pecuniary 
character.2, So one who has obliged himself to convey, or to grant a 
security over, lands, may be prevented by inhibition from evading his 
obligation by conveying the lands to another.’ As this is not inhibition 
for a future debt, it is thought that the diligence could be used although the 
debtor was not vergens ad inopiam’ And a tenant to whom a proprietor 
has bound himself to give a lease may prevent the proprietor selling the 
land to his prejudice.© Or one who has the radical interest in a trust 
estate may prevent the trustee from disappointing him by conveying it to 
his own creditors or by alienating it.6 But a mere personal obligation 
not to sell or burden an estate cannot be made effectual by inhibition as 
that would simply be creating an entail by a mode not authorised by law.’ 

One who is not a party to the contract founded on, but to whom a 
certain sum is payable thereunder, has a jus guesitwm which entitles him 
to use inhibition on the contract. Where a bond is in favour of trustees, 
the assignation of the beneficial interest to other persons does not affect 
the title of the trustees to use inhibition in their own name against the 
debtor.” 

2. Inhibition in Security proceeds (1) on a document of debt where 
the term of payment is future (ze. certain to arrive but not yet come) or 
contingent (7.e. where the term of payment may never arrive) or (2) on 
an action as soon as the summons has been signeted ° and at any time up 


to the final decision in the House of Lords." 
(1) On future or contingent debt.—Letters of inhibition are issued with- 


out inquiry although the debt is future or contingent. 


1 Bell’s Com. 2. 143. 

2 Professor Bell’s statement that “ the 
obligation must be of a kind to be dis- 
charged by payment or satisfied by the 
setting aside of a fund” is unduly narrow 
(Bell’s Com. 2. 136). 

3 Bell’s Com. 2. 136; L. Glenbervie, 
1638, M. 6053 ; Barstow v. Menzies, 1840, 
A ADS ADI 

4 Jurid. Styles, iii. 275. 

5 Bell’s Com. 2. 136; Seaforth Trs. v. 
Macaulay, 1844, 7 D. 180. The inhibi- 
tion was raised on the dependence of an 
action for enforcing implement of an 
agreement to grant a lease, but inhibition 
on the agreement itself is competent ; sec 
Jurid. Styles, iii. 276; L. Ankerville v. 
Saunders, infra; Gordon v. Sutherland, 


In former times 


1748, M. 4398,12915; 1 Pat. 493; Home 
v. Home, 1698, M. 5236, Rob. App. 47. 

6 Bell’s Com. 2. 136; Pedie v. Stewart, 
1830, 8 S. 710. 

7 L. Ankerville v. Saunders, 1787, M. 
7010; Chapman v. Bryson, 1759,5 Br. Sup. 
940; Bell’s Com. 2. 136. 

8 Nimmo, 1627, M. 7740. 

® Clarke v. M‘Nab, 1888, 15 R. 569. 

10 Jurid. Styles, iii. 278 ; formerly the 
summons must be executed; Ersk. 2. 11. 
3; Bank. 1. 7. 134; Bell’s Com. 2. 136, 
137; Bell’s Pr. sec. 2307; Mack. 2. 310; 
Crs. of Rosehill v. Thomson’s Crs. 1714, 
M. 6968. 

1 Heron v. Heron, 1774, M. 7007; 
Bell’s Com. 2. 138; Bell’s Pr. sec. 2307 ; 
Ersk. 2. 11. 3 note. 
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it would seem not even to have been necessary for the petitioner to set 
forth that the debtor was vergens ad inopiam or in meditatione Suge ; 
although where this was not done the Court would recall the inhibition 
without caution or consignation and find the petitioner entitled to 
expenses." The practice has, however, for long been to refuse to issue 
letters of inhibition on such debts, unless the bill contains an averment 
that the debtor is vergens ad inopiain or in meditatione fuge? If without 
such an averment inhibition is used on a debt which turns out to be 
contingent, or if the allegation is disproved, the Court will recall the 
inhibition and find the petitioner entitled to expenses.’ If the inhibition 
has not been recorded prior to the application for recall, the Court will 
recall the inhibition and prohibit the recording. 

Where the debtor denies the statement that he is vergens ad inopiam 
or in meditatione fuge the question will be raised in a petition for recall. 
It is in each case a question of circumstances whether the facts warrant 
the averment. Where a cautioner for the interest in a bond had been 
charged separately for payment of the first two terms’ interest, and 
thereafter inhibition was obtained on the allegation that the cautioner 
was vergens ad vmopiam, Lord Fullerton said: “It may be true that in 
the case of a future debt something more may be required than the mere 
allegation in the diligence that the debtor is vergens ad inopiam. But on 
the other hand, if the debtor acts in such a way as to give the creditor 
reasonable ground to believe that he is in difficulties, I do not think that 
the diligence can be objected to, or recalled without caution. Lord Jeffrey 
said: “The old practice of not allowing an inhibition for future debts, 
except on cause shown, has been modified in modern times, so as to 
warrant its use in the first instance without judicial sanction. The real 
matter is to judge of each case by its own circumstance, and the question 
here at issue is, whether in a sound sense and proper meaning of the words 
of style, the inhibitor is entitled to declare that his debtor is verging on 
insolvency ; which words he uses, and incurs the responsibility of so doing. 
The creditor is not obliged to abide the course of a long litigation as to 


1 Kilk. 288; Stair, 4. 50. 21; Ensk. 
2. 11. 3, 8; Bank 1. 7. 134-53 Ross’ 
Lect. 1. 489-497; Bell’s Com. 2. 136; 
Bell’s Pr. secs. 2307-8; Balf. 476; Weir 
y. Deuchar, 1713, M. 7016; Sterling v. 
Nisbet, 1757, M. 6994, 8160; H. Lauder- 
dale v. E. Fife, 1830, 8 8. 675 (L. Gillies) ; 
Napier v. Lithgow, 1622, M. 8156. 

2 Dove v. Henderson, 1865, 3 M. 339 ; 
Stevens v. Campbell, 1873, 11 M. 772; 


Symington v. Symington, 1875, 3 R. 205 ; 
Burns v. Burns, 1879, 7 R. 355; James 
vy. James, 1886, 13 R. 1153; Hamilton 
yv. Henderson, 1857, 19 D. 745; Stair, 4. 
20; 29; Ersk, 2: 11. 8. The Titles to 
Lands Act, 1868, has made no change in 
this respect. 

3 Dove v. Henderson, Stevens v. Camp- 
bell, Hamilton v. Henderson, supra. 

4 Dove v. Henderson, supra. 
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his debtor’s resources in order to ascertain whether he is in reality vergens 
ad inopiam, provided he comports himself like a person not in unassailable 
circumstances. That is a sufficient warrant for the statement of credulity 
in the inhibition, so that the words ‘vergens ad inopiam’ are used in a 
somewhat loose and popular sense and must be so used if the diligence of 
inhibition is to be preserved in its efficiency.” Where one of four 
cautioners in a bond (the term of payment of which had yet to come) had 
become bankrupt and a second was apparently involved to a considerable 
extent with him and the third had burdened part of his heritage, it was 
found that owing to the change of circumstances the creditor in the bond 
was entitled to use inhibition and arrestment in security against the 
fourth cautioner without alleging that either of the principal obligants 
was vergens ad inopiam and without using any diligence against them 
except inhibiting one, and that the Court could not recall the diligence 
without caution.” 

Where the diligence is used on a contingent debt and there is no 
appearance of the existence of the condition rendering the obligation 
prestable,? or where the claim is not merely contingent but the question- 
able consequence of a contingent right,* it will be recalled without caution. 

As in inhibition in execution, the obligation secured by the diligence 
need not be of a pecuniary character. An obligation which will authorise 
inhibition in execution will authorise inhibition in security. So an 
obligation to convey land, to grant a lease, an obligation of warrandice, 
or of cautionery, may be secured by inhibition against the future debts or 
conveyances of the debtor. Where a husband has made provision for 
his wife and children so as to give them a jus creditz, they may secure 
this by inhibition; but not if they have merely a ses successionis.2 But 
a personal obligation not to sell or burden lands cannot be secured by 
inhibition.” 

(2) On the dependence of an action. Nature of the action—Consistorial 
actions, declarators, reductions, etc—Where inhibition is used on the de- 
pendence of an action it is sufficient that the conclusions of the action 
are such as to warrant the use of the diligence. It is not necessary that 
the claim be admitted or proved, provided it be in its nature specific. 


1 Campbell v. Cullen, 1848, 10 D. 1496. * Hamilton vy. Fullerton, 1823, 2 S. 

2 Bennett v. Fraser, 1834, 12 S. 760; 264 (N.E. 235), 1 W. & S. 581; Bell’s 
Leishman v. Robertson, 1835, 14 S. 10. Com. supra. 

3 M‘Creadie v. M‘Creadies, 1747, M. > See p. 528, supra; Stair, 4. 20. 29 ; 


6980, Kilk. 288 ; Stirling v. Nisbet, 1757,  Ersk. 2. 11. 8. 

M. 6994; Weir v. Deuchar, 1713, M. 6 See p. 532, infra. 

7016; Stair, 4. 20. 29; 4. 50. 21; More’s T See p. 528, supra. 
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“ Inhibition in such a case is legal diligence, on the supposition that the 
debt is good (which the Court cannot reject on mere conjecture).” ? 
Where the claim is a pecuniary demand it is not necessary that the 
summons should specify a sum as its limit, eg. in an action of count and 
reckoning, although this is usually done.? 

Although the Personal Diligence Act, in this matter declaratory of 
the common law, only allows arrestment to be used on the dependence of 
an action which contains pecuniary conclusions, this restriction has not 
been adopted by the Titles to Lands Act, 1868, with regard to inhibitions, 
But it would appear to be necessary that the conclusions of the action 
should be such as can be secured by inhibition.’ It is incompetent 
where the only conclusion which can be secured by the inhibition is for 
expenses.’ Thus, it cannot be used on an action only for divorce,’ or on an 
action which contains merely declaratory or reductive conclusions and 
conclusions for expenses.® If the action contain both declaratory and 
pecuniary conclusions the inhibition will fall whenever the latter are 
satisfied. 

On the other hand, it is competent on the dependence of a declarator 
of marriage also concluding for aliment,? or of a declarator of marriage 
with alternative conclusions for damages for seduction, or of an action 
of separation and aliment,!° or adherence and aliment,!! or of an action of 
divorcee which also concludes for aliment or for payment of terce or jus 
relicte.” But there is this peculiarity in an action for continuing aliment, 
that a wife is not entitled to use diligence on the dependence unless the 
husband is vergens ad inopiam or vn meditatione fuge or putting away his 
funds with the intention of not fulfilling his obligation.'® Where the wife 
has obtained decree and the husband has paid the sums due at its date 
the diligence cannot be kept up for future aliment, unless there are 
exceptional circumstances, eg. that the debtor is veryens ad inopiam or in 


meditatione fuga. 
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The rule therefore is that if the summons contains, in addition to 
declaratory or reductive conclusions, substantive petitory conclusions 
which can be secured by inhibition, that diligence is competent. It was 
thus competent on an action to have it declared that the defender held 
property in trust for another and concluding that he should denude and 
convey the same;! and on a declarator by a wife against her husband 
that he was not entitled to alienate his property in which she was life- 
rented and for implement or security of this provision.? In an action of 
reduction where the effect of the reduction will be to entitle the pursuer 
to the property in question and which is inhibited, petitory conclusions 
are unnecessary, as decree of reduction restores the pursuer’s title to the 
property. As registration of a notice of a summons of reduction makes 
the subject litigious, there is nothing to be gained by using inhibition. 

It has already been noticed that inhibition may be used on an action 
to enforce implement of an obligation to convey land, so as to prevent it 
being conveyed to another ; or on an action for implement of an obligation to 
grant a lease, to prevent the proprietor selling the land to the pursuer’s 
prejudice ; or on an action by a truster against his trustee for reconveyance 
of the reversion of the trust estate, to prevent the trustee conveying it to 
his own creditors or alienating it. As already indicated, inhibition is also 
competent on the dependence of an action to secure the provisions of wife 
and children, if such provisions are conceived in terms to give them a jus 
crediti. “Where there are rights conferred by antenuptial contract on 
the wife and issue of the marriage, intended and declared to have immedi- 
ate effect, it is undoubted that these rights may be secured by inhibition. 
. . . But there is another class of marriage-contracts, in which no present 
existing right is conferred, and no obligation undertaken capable of being 
de presenti enforced. The use of inhibition in such cases is not admis- 
sible.”° Thus an heir of entail, bound in his daughter’s marriage-contract 
to charge the entailed estate with a provision in her favour, could be 
inhibited by the marriage-contract trustees in an action to have him 
12858; Gordon v. Sutherland, 1748, 
M. 4398, 12915, 1 Pat. 493; Home v. 


Home, 1698, M. 5236, 12900, Rob. App. 
47; L. Glenbervie, 1638, M. 60538; 
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ordained to execute the obligation under the power conferred by the 
Aberdeen Act.! In another case, a husband by post-nuptial deed 
appointed his wife his sole executrix and disponed and bequeathed to 
her his whole household furniture absolutely, and certain lands and his 
whole other property in liferent, which provisions were accepted by the 
wife in full of terce and jus relictw. The deed remained in the hands of 
the agent who prepared it. The wife raised an action of declarator that 
the husband was not entitled to alienate or burden the estate without 
her consent and that he should be decerned to implement the provisions 
of the deed or grant security therefor. She used inhibition on the action, 
alleging that the husband intended to raise money on his estates and go 
to Australia. A petition by the husband without caution praying for 
recall was refused. The Court were of opinion that, as the question raised 
was whether the husband could dispone his property as he pleased and as 
his right to do so was by no means clear, to recall the inhibition, which 
would result in the disposal of the property, would be inequitable unless 
caution was given. Lord Cowan dissented on the ground that a party 
was not entitled “so to state the conclusions of an action, as by means of 
inhibition on the dependence to get security for larger obligations than 
are conferred by the deed which the action is brought to enforce. The 
competency of the use of inhibition in such a case depends on the 
character of the deed, and the nature of the rights it confers; and these 
must be looked to in considering whether the diligence in security should 
be allowed, or not, to stand.” He was of opinion that the deed was 
granted intuitw mortis, and that the Court should exercise its right to 
recall inhibition used in security of a claim which ex facie appeared so 
ill-founded as not to justify the use of preventive diligence.” 

If inhibition has the effect of preventing implement of the conclusions 
of the action on which it is used, it is incompetent. So, where a bene- 
ficiary under a trust settlement, three months after the testator’s death, 
raised an action against the trustee, who was duly realising the trust 
estate, and used inhibition and arrestment on the dependence to affect 
the whole trust estate, the inhibition was recalled without caution. 
There had been no delay or fault on the part of the trustee, his solvency 
was not disputed, and he was stopped by the diligence while in the course 
of performing his duties as trustee and carrying into effect the purposes 


of the trust.’ 
4 Dykes v. Boyes, 1830, 8 S. 439; Mags. 
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It is doubtful whether inhibition can proceed on a claim in a multiple- 
poinding. Professor Bell says the point was in dependence, but it does 
not appear to have been decided.’ The point does not seem to be of 
importance, as the multiplepoinding makes the fund litigious, so as to 
prevent voluntary alienation by the holder.’ Inhibition is competent on 
the dependence of a petition by an agent for a remit to the auditor and 
decree against his client in terms of the A.S. 1806.> The dependence of 
an action against a company is a good ground for letters of inhibition 
against an individual partner.t Notwithstanding the dependence of an 
action in another country, it is competent for the pursuer to raise an 
action in the Court of Session against the same defender for the same 
debt, for the mere purpose of obtaining security over his estate in Scot- 
land by arrestment or inhibition on the dependence.” 

The action must be in the Court of Session or in the Sheriff Court, 
not in the Small Debt or Debts Recovery Court.® 

Action nvust be in dependence. Inhibition by the Defender—The pur- 
suer may use inhibition at any time from the signeting of the summons, 
or its execution if in the Sheriff Court, to its final decision in the House 
of Lords.’ The action must not be asleep when the diligence is used. 
After decree by the Court of Session in favour of the pursuer he is 
entitled to obtain inhibition in execution on the decree until the appeal 
is taken to the House of Lords, when it is again considered to be a 
depending process, and inhibition on the dependence competent. As 
inhibition cannot be used to secure only a probable claim for expenses 
the defender cannot use inhibition in security. But if there has been 
a finding of expenses in his favour although no decerniture, and the 
pursuer is making away with his property, letters of inhibition may be 
obtained.’ In this case the judgment appears to have become final; but 
in similar circumstances inhibition would appear competent during the 
running of the reclaiming days.'? Without an averment of vergens ad 
imopiam or wm meditatione fuge, inhibition by the defender during the 
reclaiming days is of doubtful competency.!? When the judgment is final 
no such averment would seem to be required. 


1 Bell’s Com. 2. 138. & Lamont, 1867, 6 M. 84. 

2 Bell’s Com. 2. 278. 7 Heron v. Heron, 1774, M. 7007; 
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Inhibition may be used at the instance of a married woman separated 
from her husband, without his concurrence. And an agent under a 
general mandate to recover a debt may use inhibition.? 


WARRANT FOR INHIBITION.—The warrant in virtue of which the 
debtor may be inhibited is (1) Letters of Inhibition which may be used 
whether the diligence is in execution or in security; or (2) a summons 
passing the signet, containing warrant to inhibit in security. 

(1) Letters of Inhibition. Procedure in obtaining them. Form of 
letters.—Letters of inhibition proceed upon a bill, which is a petition ad- 
dressed to the Lords of Council and Session, setting forth the grounds on 
which the petitioner is entitled to have the letters passed, referring to 
the documents which instruct this, and concluding with a prayer for 
letters of inhibition. The bill concludes with the name of the Writer to 
the Signet who signs the letters; but he does not himself require to sign 
his name to the bill. The bill is presented in the Bill Chamber along 
with the bond, bill, decree, or other ground of debt, or in the case of 
inhibition on the dependence along with “the dependence,” 7.¢. the prin- 
cipal summons in the action. It is generally passed at once by the Bill 
Chamber Clerk writing the words “fiat wt petitur” because the Lords 
have seen the ... ” (here mentioning the ground or grounds of debt 
produced)? The bill is then a warrant for letters of inhibition. 

The bill must set forth fully and explicitly all the grounds of debt 
which justify the creditor in craving the letters. The Titles to Lands 
Act, 1868, has made no change in this respect.? The creditor in a bill 
of exchange, which was dishonoured at maturity, received from his 
debtor two renewal bills in lieu of the original bill, which, however, he 
retained in his own possession under an agreement, whereby as he alleged 
he was to be entitled to do diligence on the original bill if necessary for 
his security. The creditor, during the currency of the renewal bills, 
presented a Bill for letters of inhibition, setting forth nothing more than 
that he was in the possession of the original bill, and that it had been 
dishonoured at maturity. In a petition for recall of the letters, it was 
found that the Bill upon which they proceeded should have set forth not 
only the original bill, but also the two renewal bills and the statement 
that the debtor was vergens ad inopiam. The letters were accordingly 


1 Gilfillan v. Monkhouse, 1824, 3 8. 3 Jurid. Styles, iii 271. 
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recalled! It has been already noticed that where inhibition is to be 
used in security of a future or contingent debt, the bill must set forth 
that the debtor is vergens ad inopiam or in meditatione fuga, or aver 
other circumstances of a like character which justify the use of the 
diligence If the Clerk of the Bill Chamber has any doubt or difficulty 
as to passing the bill, he may report to the Lord Ordinary on the Bills, 
whose subscription will then be necessary. The Lord Ordinary may 
also report the matter to the Court.* 

The old form of letters of inhibition was at great length, and after 
reciting the bond or other ground of debt narrated that the debtor 
intended to dilapidate and put away his lands to the prejudice of the 
creditor, and the will contained lengthy clauses prohibiting the lieges 
from contracting with the debtor. This style is still competent ; but it 
has been practically superseded by the short form introduced by the 
Titles to Lands Act, 1868,° which is declared to have the same effect as 
the former letters.° The letters in the new form are directed to messen- 
gers-at-arms and authorise them to inhibit the defender personally or at 
his dwelling-place if within Scotland, and if furth thereof at the office of 
the Keeper of the Record of Edictal Citations at Edinburgh, from selling, 
disponing and conveying, burdening or otherwise affecting his lands or 
heritages to the prejudice of the creditor inhibiting. The preamble 
should be written in full as in a summons “ Victoria, by the Grace of 
God,” ete. The words “ Ex deliberatione Dominorum Concilii” need not 
be added as was required in the old form. The letters are prepared by 
the agent and must be signed by a W.S.’ 

By Act of Sederunt, 18th November 1871, it is provided that the 
mode of obtaining warrant for signeting letters of inhibition in the form 
introduced by the Titles to Lands Act, 1868, is by production of a fiat 
ut petitur duly obtained in the Bill Chamber, on a bill presented along 
with a proper ground of debt or along with a depending ® summons upon 
which the inhibition is to be raised. The procedure is thus the same as 
before the Act. The letters are presented along with the bill at the 
signet office, where the former is signeted and the latter retained. The 
letters bear the date of the deliverance on the bill, the actual date of the 
signeting, if different, being marked on the margin by the keeper of the 
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signet.’ The date of signeting and not of the fiat is the real date of 
the warrant for diligence.” 

Ground of debt or Summons must be produced.Where the inhibition is 
in execution the ground of debt produced with the bill to warrant the 
issuing of the letters will be a liquid document of debt as bond, bill, or 
decree. The decree may be either of the Court of Session or of the Ordin- 
ary Sheriff Court, but not of the Small Debt or Debts Recovery Courts.’ 

Where the inhibition is in security the ground produced will be (1) a 
signeted summons in the Court of Session or an executed summons of the 
Ordinary Sheriff Court ;* or (2) a liquid document of debt as bond, bill 
or decree, in which the debt is future or contingent. In these latter 
cases the bill will contain a statement that the debtor is vergens ad 
inopiam or in meditatione fuge,> and letters of inhibition are the only mode 
competent in such cases whether action is raised or not.° 
letters of inhibition could only be granted on a depending action; but it 
became the practice, whenever the summons raised for constituting the 
debt had passed the signet, to issue the letters of inhibition, the summons 
being éxecuted before the letters of inhibition were served. Notwith- 
standing this practice, it was decided that an inhibition which had passed 
the signet before the summons had been executed was null.° Since 1868, 
as a warrant for inhibition may be inserted in the will of any summons 
passing the signet, letters of inhibition are granted on production of a 
signeted Court of Session summons.’ But where the action is in the 
Sheriff Court it still requires to be executed.” Where the action has 
been more than a year and day in dependence in the Outer House, or 
in the Sheriff Court, it is necessary to exhibit to the Clerk of the Bills an 
interlocutor pronounced within a year previous, to show that the process 
is not asleep and the interlocutor should be shortly noticed in the 
narrative of the bill and letters. Where the summons had been lost but 
the parties had without objection gone on with the litigation, and its 
tenor was apparent from the quotations and other proceedings in process, 
the Court nullo contradicente granted letters of inhibition.° 


Formerly 
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(2) Warrant in Summons.—By the Court of Session Act, 1868, a 
warrant to inhibit in the following short form may be inserted in the 
will of the summons itself. “And also that ye lawfully inhibit the said A. 
personally or at his dwelling-place, if within Scotland, and if furth thereof, 
at the office of the Keeper of the Record of Edictal Citations at Edinburgh, 
from selling, burdening, disponing, alienating, or otherwise affecting his 
lands or heritages, to the prejudice of the pursuer; and that ye cause 
register this summons and execution hereof in the General Register of 
Inhibitions at Edinburgh for publication to our lieges.” This warrant is 
inserted after the words ‘‘as effeirs” in the will of the summons; but if 
the summons contains a warrant to arrest, it is inserted immediately after 
it. The warrant passes the signet without production of any ground of 
debt, the summons itself being the ground for the warrant. It can only 
be inserted in a Court of Session summons as that alone passes the 
signet. If the warrant is not inserted before the summons is signeted it 
cannot, of course, be afterwards inserted,—letters of inhibition must then 
be obtained. Where the summons is at the instance of a pupil without 
tutors, warrant to inhibit may be inserted.” 


EXECUTION OF THE INHIBITION. — Yormer Procedure.— Under the 
procedure prior to 1868 three steps were necessary to complete the 
diligence of inhibition—(1) execution of the letters against the debtor—a 
prohibition against him; (2) publication to the lieges—a notice to and 
prohibition against them ; and (3) registration—as it affected lands. 

(1) Execution against the debtor was made in the same manner as 
execution of a summons or letters of arrestment, by delivering a copy 
personally or leaving it at his dwelling-place, or if the debtor was furth of 
Scotland at the Record Office of Edictal Citations.’ 

(2) The letters required to be published to the leges at the market- 
cross of the head burgh of the debtor’s domicile (the head burgh of the 
Shire where he resided). It was usual to publish them also at the head 
burgh of the county where the lands lay, but this was not necessary.! 
Where the debtor was furth of Scotland it was not clear whether it should 
be at the head burgh of his domicile or at the market-cross of Edinburgh 
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and pier and shore of Leith. The first was found sufficient,! but the latter 
was also considered sufficient. It was not clearly laid down in the 
Judicature Act that where the debtor was furth of Scotland the execution 
should be at the Record Office of Edictal Citations at Edinburgh; but it 
was the universal practice since that Act so to cite the lieges, and the 
will of the letters was so framed.* The mode of publication was regulated 
by the debtor’s residence, not by that of his creditors who might subse- 
quently deal with him. So, if he resided in Scotland, inhibition published 
in the usual way at the head burgh of his domicile was effectual against 
foreigners without publication at the market-cross of Edinburgh and pier 
and shore of Leith.* The publication was made by a messenger crying 
three oyesses and then reading the letters and afterwards affixing a copy 
of the letters and the execution to the market-cross.° 

(3) The letters required to be registered within forty days of their 
publication, in the Particular Register of Inhibitions both of the county 
of the debtor’s domicile and of that in which the lands lay, or in the 
General Register of Inhibitions at Edinburgh.® Registration in the 
General Register was effectual to secure all the lands belonging to the 
person inhibited from alienation, but registration in the Register of the 
particular Shire applied only to heritable property within the Shire.’ 
As before 1868 inhibition applied to property acquired after the date of 
the inhibition, the situation of which could not be known, the General 
Register was in all cases to be preferred. Where the diligence was com- 
pleted by registration within the forty days, the lands were made litigious 
from the time of publication, that is, the creditor was secured against 
voluntary deeds of his debtor affecting the lands after the date of the 
publication at the market-cross.§ A “search” had consequently to be 
made at the Signet Office to disclose any inhibitions which were executed 
but not registered. The “search” required to be for twelve months, as a 
warrant is good for that period and the letters though executed within 
forty days might have been issued at an earlier date. 

Present Procedure—(1) Execution against the debtor—The execution 


1 E. March v. Murray's Ors. 1750, M. 2.310; Ersk. 2.11.5; Bank. 1. 7. 136; 


3718. Ross’ Lect. 1. 480; Bell’s Com. 2. 134; 
2 Peirse v. Ross, 1798, M. 3721 (it  Bell’s Pr. sec. 2306. 
was published at both); Ersk. 2. 11. 4, Liste 4.50 OSaHieck. 9. UL.-6, 
note; Stair, 4. 50. 13. a : 
8 Bell’s Com. 2. 134, note. 8 Ersk, 2. 11. 7; Stair, 4. 50. 11, 12; 
4 Topham, Davies, etc. v. Marshall, 4. 35.17; More’s Notes, 425 ; Bank. Te 
1808, M. “Inhibition” App. No. 2. 7. 140; Ross’ Lect. 1. 486 ; Cruickshanks 
5 Ross’ Lect. 1. 479. v. Watt, 1676, M. 8393; M‘Oreadve v. 


6 1581, c 119; 1597, c 268, 269; M‘Creadies, 1747, M. 6980; Murray v. 
1600, c. 13; Stair, 4. 50. 7-10; Mack. Grant, 1776, 5 Br. Sup. 482. 


540 EXEGUTION OF THE INHIBITION 


against the debtor is in the same manner as before, either personally or at 
his dwelling-place or edictally, by a messenger-at-arms. Although there is 
no messenger-at-arms in the district it is incompetent for a sheriff officer to 
serve the inhibition. The provisions of the Court of Session Act, 1868, 
authorising service of a summons by a sheriff officer where a messenger 
cannot be had, do not apply to inhibition.’ Nor it is thought does the 
Citation Act, 1882, which allows service by post, apply to the execution 
of inhibition.2 But the Court of Session on petition will grant authority 
to a sheriff officer to execute the diligence? The warrant may be exe- 
cuted at the same time as the summons is served or at any time there- 
after. The mere service of the summons is not held to include the 
warrant of inhibition contained therein; the inhibition must be specially 
mentioned.> A separate execution of the warrant of inhibition should be 
returned, as it requires to be registered.’ 

(2 and 3) Registration.—Publication to the lieges is now unnecessary, 
or, more properly, registration is made equivalent to publication. Regis- 
tration is now simplified by the abolition of the local registers. 

It is provided by the Court of Session Act, 1868,° that it is not neces- 
sary to publish warrants of inhibition contained in summonses, or to 
intimate letters of inhibition passing the signet, to the lieges in any other 
way than by registration. In registering it is sufficient to register the 
summons including the warrant of inhibition without the condescendence 
and pleas in law, or if letters of inhibition are used, the letters, and in both 
cases the execution. The inhibition is then duly intimated and published. 
This provision applies to inhibitions against a wife contracting debt.’ 

As inhibition does not render the subjects litigious till registration, 
the Titles to Lands Consolidation Act, 1868,° provides that a notice of in- 
hibition may be registered in the General Register of Inhibitions before 
execution, and if the inhibition itself and execution thereof is registered 
not later than twenty-one days thereafter, the inhibition will take effect 
from the date of registration of the notice, otherwise only from the date 
of registration of the inhibition and execution; and no inhibition is to 
have any effect against any act or deed committed or executed prior to the 
registration of such notice thereof or of such inhibition and execution, as 
the case may be. The notice will be in the form of the Schedule there 


1 31 & 32 Vict. c100, sec. 19; Jurid. 5 Jurid. Styles, iii. 270. 
Styles, ii. 285. ® 31 & 32 Vict. c 100, sec. 18. 
2 45 & 46 Vict. « 77, sec. 3; see p. 7 Fraser on Husb. and Wife, 1. 631; 
30, supra. Mann, Byars, & Co. v. Millar, 1871, 
8 See p. 28, supra. Guthrie’s Sh. Ct. Ca. 197. 


* Court of Session Act, 1868, sec, 18. 8 31 & 32 Vict. c 101, sec. 155. 
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given, and will set forth the names and designations of the persons by and 
against whom the inhibition is raised and the date of signeting the same! 

By the Lands Registers Act, 1868,’ the Particular Registers of Inhibi- 
tions were abolished and all diligences were to be recorded only in the 
General Register, which is now combined with the Register of Adjudica- 
tions. A search, therefore, in the General Register of Inhibitions will 
now disclose all inhibitions which affect the property. 

The publication in the old form against the lieges could take place 
although a year had elapsed since the execution against the debtor, and 
this would still seem to apply.? But of course the inhibitor’s title to use 
inhibition must not have changed in the interval, otherwise the registra- 
tion would be inept. 


OBJECTIONS TO INHIBITIONS.—1. Objections to the Grounds on which the 
warrant proceeded and to the Warrant.—Grounds.—lIf there is a fatal defect 
in the document of debt, or action, or decree, on which the inhibition pro- 
ceeds, the inhibition will be entirely annulled. It is of no avail that the 
creditor is able to establish his debt by other evidence. Thus, letters of 
inhibition obtained on a bill or promissory note which had prescribed 
would be null although the debt might be due and could be proved by 
writ or oath, because the inhibition is founded on the bill itself which, by 
statute, is incapable of warranting diligence* It has been doubted 
whether it would be competent to use inhibition on an action founding 
on a bill which is prescribed.2 The proper procedure is to raise an action 
founding on the debt, not on the bill, and to insert warrant of inhibition 
therein. Although in several cases an action laid on the bill has been 
sustained,’ in another case it has been held incompetent.’ 

If inhibition has been raised on a depending action, and the summons 
is afterwards amended and decree pronounced, it is doubtful how far the 
inhibition will be effectual. If the original summons has been abandoned 
to any extent, then to that extent the inhibition would seem to be 
ineffectual.» But where there was introduced an additional medium 
concludendi without any abandonment or alteration of the conclusions, it 
was held that this did not invalidate the diligence although the decree 


Ih foils, Jepler 1833, 11 S. 744; Campbell v. Stuart, 
2 31 & 32 Vict. c. 64, secs. 16, 17. 1797, M. 1648; Philip v. Milne, 1800, 
8 L. Fairnie’s Bairns v. Aiton, 1627,M. M. “ Bill” App. No. 9. 

3798 and 6946. 7 Stirling v. Lang, 1830, 8 S. 638; 
4 Bell’s Com. 2. 143. Campbells Trs, v. Hudson's Execr. 1895, 


5 Bell’s Com. supra ; Bell’s Pr.sec. 596. 22 R. 943 (L. Young, 950); Bell’s Pr. 
6 Laidlaw vy. Hamilton, 1826, 4 8S. sec. 596. | 
636 (N.E. 644); Christie v. Henderson, 8 Bell’s Com. 2. 143. 
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pronounced in the action proceeded exclusively on the amendment.' In 
that case, action was raised against a company and the individual partners 
thereof, and inhibition was executed against a partner, who denied that 
he was a partner but admitted that he was a guarantor for the debt for 
which the action was raised. Immediately after the conclusion against 
him as partner, this addition was made—‘“and the said J. C. as an 
admitted guarantor for the said company for the debt above mentioned.” 
The Court unanimously sustained the inhibition.’ It is doubtful how far 
such a new ground of action would now be allowed by amendment. As 
by the Court of Session Act, 1868,? no amendment has the effect of 
validating diligence used on the dependence, so as to prejudice the rights 
of creditors of the defender, but has only the effect of obviating objections 
by the defender or those representing him or in right of a debt contracted 
subsequent to the execution of the diligence, the authority, even if sound, 
would have a very limited effect. The proper course where there has 
been an important amendment is to inhibit afresh. 
Warrant.—Inhibitions, like other diligence, must be strictly accurate ; 
and vitiations or omissions in the bill, letters, or other warrant, execution, 
service copy, or register, may annul the whole proceedings. Reference 
may be made to what has been already said in dealing with the essentials 
of the charge and of arrestments. A brief notice is here given only to 
those cases dealing specially with inhibition. 
It has been 
already noticed what the bill and letters should contain,—the ground of 
debt, the parties, the sum, etc. 


The warrant must be strictly and formally accurate. 


Any material defect, omission or mis- 
description will be fatal, but on the other hand slight clerical errors, or 
The bill 
and letters must clearly narrate and correctly identify the ground of debt. 
A creditor during the currency of a bill of exchange received two renewal 
bills, and during the currency of the latter presented a Bill in the Bill 
Chamber setting forth nothing more than the dishonour of the original 
bill. The diligence was found irregular as the bill should also have set 
forth the renewal bills.© On the other hand, an inhibition against two 
debtors on different bonds was sustained although the will of the letters 
and the execution used the word “bond” instead of “bonds.”” Where 


1 Brereton v. Stewart, 1824, 2 8. 713 5 Bell’s Com. 2. 143. 
(N.E. 594); More’s Notes, 424; Bell’s 6 Stevens v. Campbell, 1873, 11 M. 
Com. supra. 772. 


erasures or omissions not im essentialebus, will be disregarded.° 


2 Brereton v. Stewart, supra. 

3 31 & 32 Vict. c. 100, secs. 20 and 29. 

4 See Purves v. Home, 1833, 11 8. 
501; supra, p. 21. 


7 Maclellan v. Allan, 1725, M. 4967 ; 
Blackwood vy. Allan, 1750, M. 6991, 1 
Pat. 640 (the register was correct); see 
Scot v. Coutts, 1750, M. 6988, 6993. 
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letters of inhibition, used on the dependence, narrated the ground of 
action in terms which were materially discrepant from the summons, the 
inhibition was held to be without a warrant. The summons stated that 
bills had been fraudulently obtained for the purpose of replacing a 
deficiency in remittances to the Stamp Office, that the debtor had dis- 
counted these bills and remitted the proceeds to the Stamp Office. The 
letters stated that the proceeds of the bills were imputed in extinction of 
a private debt. The Court were of opinion that, while it might be 
unnecessary for the inhibition to enter into such details, yet if this was 
done, the inhibition must be compatible with the statement in the 
summons.’ 

The sum must be correctly set forth. A creditor presented a bill 
founding on a bond for £5000 praying for letters of inhibition in respect 
he intended to raise action for £10,000. In the letters, in narrating the 
sum, the word “five” was written on erasure. The diligence was found 
inept.’ 

The date must be correct. It was questioned whether inhibition used 
on letters, obtained on a bond having three several dates, and which only 
described the bond as dated inter alia 21st December 1841, was null.® 

The parties must be correctly described. A bond was granted toa 
bank by four persons for a cash credit to one of them, the other three 
being cautioners, and inhibition was used on the bond against the principal 
obligant. In the letters of inhibition one of the co-obligants was 
described as James instead of David. The misdescription was held fatal, 
and it was immaterial that the diligence was not used against the party 
misdescribed.* Where the debtor is inhibited in a special character, as 
trustee or executor, the bill and letters or other warrant as well as the 
execution and service copy must distinctly set this forth. 

As an express warrant to cite at the Office of Edictal Citations is 
required where parties are furth of Scotland, it was held fatal that the 
words “ Office of Edictal Citations” were written on erasure in the warrant.” 
But although the debtor was not designed in the bill as furth of the 
Kingdom, and the prayer contained no application for authority to cite 
him as furth thereof, it was not a good objection that the warrant to cite 


1 Purves v. Home, 1833, 11 8S. 501. 4 Ibid. ; see Lawson v. Lindsay, 1697, 
2 Elliot v. Johnston, 1829, 7 8. 800; M. 11541. 
Davidson v. Randel, 1706, M. 6966. 5 Johnstone v. Agnew, 1823, 2 S. 222 


It was once held that the sum need (N.E. 197); Livingstone v. Learmonth, 

not be specified—Ors. of Tofts, 1722, 1824,2 8. 730 (N.E. 611); More’s Notes, 

M. 6970, doubted in More’s Notes, p. 424. 

423. 6 Burleigh v. Horwood, 1848, 10 D. 
3 Walker v. Hunter, 1853, 16 D. 226, 1512. 
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edictally was introduced into the letters.'_ Where the bill commenced 
“My Lords, etc., Shews” and ended “ Herefore letters of inhibition” the 
objection that there was no intelligible address or prayer was repelled.” 
Nor was it enough to invalidate the diligence that an essential part of 
the will in the letters was written in a marginal note, signed by a W.S., 
but not otherwise noticed; or that certain words of style in the will were 
written on erasures.® 

It is not a good objection that the letters are raised by a foreigner 
who has not sisted a mandatory, if he is possessed of heritable estate in 
this country. The effect of such an objection if the foreigner did not 
possess heritage here has never been decided. It is no objection that the 
fiat on the bill was granted before the foreign litigant signed the mandate 
authorising the action, if the letters were not signeted till it was received.° 

2. Objections to the Execution. Defects vn messenger’s execution, service 
copy, or record.—Defects in the mode of execution or publication are fatal. 
No distinction is drawn between defects in the actual ceremony of 
execution and publication, and defects merely in the evidence of that 
ceremony having been complied with. Reference may here be made for 
the essentials of the execution and service copy to what has been already 
said about the execution of charge. A brief notice will be given of the 
decisions as to inhibitions. 

Where the messenger’s execution against the debtor gave the wrong 
date of one of the documents on which the diligence proceeded, although 
the letters of inhibition and the execution against the leges were correct, 
the inhibition was found ineffectual guoad the debt in that document, but 
effectual as to other claims.’ But a decision, sustaining an inhibition, 
the execution of which was written on a paper apart and did not specify 
the debts on which the inhibition was raised nor the date of the letters, 
would not now be followed.* Where the execution bore that the officer 
lawfully inhibited the debtor and left a full double of the will and the 
copy inhibition for him at the Record Office in terms of the statute, the 
objection, that the execution nowhere set forth that the debtor was abroad 
and that there was nothing to show why the officer adopted the mode of 
edictal citation, was repelled.” Again, where the execution bore that the 


1 Davidson v. Mackenzie, 1856, 19 D. 5 E. Caithness v. Eaton, Hammond, & 
226. Son, 1836, 14 8. 1091. 

2 Davidson v. Mackenzie, supra. 6 Bell’s Com. 2. 143. 

3 King v. Greenock Bank Co. 1836, 14 7 Burleigh v. Fearn, 1848, 10 D. 
S. 351. 1517. 

4 Cook v. Falconer’s Reprs. 1850, 13 D. 8 Blackwood v. Miln’s Crs.1752,M. 3396. 


157; Lockhart v. Ferrier & M*‘Neill, ® Davidson v. Mackenzie, 1856, 19 D. 
1832, 11 S. 236. 226. 
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messenger inhibited the lieges only at the market-cross of Edinburgh and 
pier and shore of Leith, and it was objected that that mode of publication 
had been abolished so that ex facie of the execution there had been no 
publication to or inhibition of the lieges, the objection was repelled; as 
was also the objection, that the execution bore that the copy was left at 
the party’s dwelling-house “ within written,” without specifying the place 


—the debtor being there designed, Merchant Burgess of Edinburgh? 
Where the service copy did not show whether the debtors were inhibited 


as trustees or personally, the diligence was recalled.’ 


The service copy 


should contain the names and designations of the witnesses, but their 


absence does not infer nullity, only deprivation of the messenger.' 
If the record contain an error in a material part, it is fatal to the 


diligence. 


Where the names of two out of three parties inhibited were 


omitted in the entry of the letters in the minute book, although the 


1 Davidson v. Mackenzie, supra. 

2 Finlay v. Little, 1676, M. 6959; 
Inglis v. Haddoway, 1676, M. 8339. 
The following cases have also been 
decided as to the execution of inhibitions : 
Objections repelled: that the execution 
bore that “ the messenger gave six knocks 
because he could not find the debtor per- 
sonally” when it should have been that 
he could not get admittance (Gory v. 
Donaldson, 1756, M. 3699); that the 
execution did not design the parties 
except by reference to the letters (Bazllie 
vy. Nisbets, 1713, M. 3745); that the 
execution did not bear that a copy was 
left at the market-cross (Napier v. Gor- 
don, 1670, M. 3755; A. v. B. 1676, M. 
3756); or left for the party, but only 
“was left” (Blackwood vy. Miln’s Ors. 
1752, M. 3396); or that there had been 
“open proclamation” but only “open 
and public reading” (H. Leven v. Durham, 
1706, M. 3769); that it wanted “three 
oyesses,” though it bore “public reading 
and open proclamation” (Morrison v. 
Dempster, 1694, M. 3804; Lundie v. 
Trotter, 1681, M. 12268; Stair, 4. 50. 
16); that the words “witnesses to the 
premises” were omitted, the witnesses 
having signed and added the word 
“witness” (Paterson v. Thomson, 1784, 
M. 3807); that the execution of an 
inhibition against husband and wife bore 
the delivering a copy to them instead of 
to each of them (Reids v. Napier, 1751, 


M. 6993. Objections sustained : that the 
execution did not bear “three oyesses 
and public reading” (Preston v. Clerk, 
1715, M. 3769 ; Gillies v. Murray, 1771, 
M. 3795; Jarvieston’s Crs. 1782, M. 
3797); that it bore “several” instead of 
“six knocks” (Hay v. Powrte, 1680, 
M. 3773 and 3790; Menzies, 1589, M. 
3773 (horning)); that it did not bear 
that a copy was delivered, but only 
that the debtor was inhibited personally 
(Keith v. Johnston, 1671, M. 3786, 2 Br. 
Sup. 614; Sanders v. Jardine, 1681, 
M. 3791; Syme v. Coldingknows, 1614, 
M. 69438; Stair, 4. 50. 13, 14 ; Cunning- 
hame v. M‘Leod, 1682, M. 3792 (arrest- 
ment)—but compare Crombie v. Robertson, 
1709, M. 3792); that it wanted “three 
oyesses and public reading” (Stevenson vy. 
Innes, 1676, M. 3788; Stair, 4. 50. 16) ; 
that the letters only bore warrant to 
charge edictally while the execution was 
personal (Erskine v. L. Erskine, 1627, M. 
3681; Lamb v. Blackburn, 1628, M. 
3683 ; Stair, 4. 50. 15) ; that an inhibition 
against a wife, the principal debtor, and 
her husband had been executed against 
the husband only, personally apprehended 
out of his house (Keir v. Robertson, 1702, 
M. 3757). 

3 Johnstone v. Agnew, 1823, 2 8. 222 
(N.E. 197). 

4 Holmes v. Reid, 1829, 7 S. 535 
overruling Stewart v. Brown, 1824, 3 8. 
56 (N.E. 36); 1681, c. 5; 1686, c. 4. 
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letters were correctly recorded in the register, the diligence was found 
inept as to the two omitted.1 When the Christian name of one of 
several co-obligants was written James instead of David the error was 
fatal although the letters were not executed against the party misnamed.? 
If the sum is wrongly stated in the record, whether under or above the 
actual amount, it invalidates the diligence? Where the error has arisen 
through the fault of the keeper of the register he is liable in damages; 
and the defence that the execution was otherwise defective would seem 
to be irrelevant.* 

The statute® which requires registration under pain of nullity laid 
down no express rule for the form of the entry in the register, and, in 
practice from the earliest period, the literal insertion of the whole letters 
of inhibition and their executions was not made. The extent of the 
omissions and abbreviations varied at different times. In a case in which 
the omissions and abbreviations in the register were very extensive, the 
Court held that they were not such as to frustrate the spirit and object 
of the enactment, and in respect of long-continued practice repelled the 
objection.® 


PROPERTY WHICH CAN BE AFFECTED BY INHIBITION.—At first inhibition 
was directed against, and was effectual to attach, the moveable as well as 
the heritable estate and the style of the writ was so framed. The inter- 
ruption thus caused to the transference of moveables, more especially as 
inhibition then affected acquirenda, proved on the growth of commerce of 
so great inconvenience that the inhibition was gradually restricted to the 
heritable estate.’ The new forms introduced in 1868 apply only to the 
heritable estate.® 

Where the right is heritable it is unnecessary that it should be com- 
pleted by infeftment, except in the case of a heritable bond.® The right 
of a disponer who has executed a conveyance ex facie absolute, but really 


1 Park v. Wood's Trs. 1838, 16S. 1363. 

2 Walker v. Hunter, 1853, 16 D. 226. 
The mistake here began in the letters, 
but the result would have been the same 
although it was only in the record. 

3 Low v. Jeudwine, 10 March 1815, 
F.C. (£12 instead of £12,000); and 
sequel, Cooke v. Falconer’s Reprs. 1850, 
13 D. 157; Malcolm v. Northern Rever- 
ston Coy. 1846, 8 D. 1201, 6 Bell’s App. 
359 ; see Walker v. Hunter, supra. 

4 Davidson v. Mackenzie, 1856, 19 D. 
226; Park vy. Wood’s Trs., supra. 


5 1581, ¢ 119. 

6 Henry v. Pearson, 1838, 16 S. 
8277. 

1 Stain, 3.1525 :94. 50.4. 5s Biraks 
2. 11. 9; Bell’s Com. 2. 185; Mack. 2. 
310; L. Braco v. Ogilvy, 1623, M. 7016 ; 
Aitken v. Anderson, 1620, M. 7016; 
Scot v. Coutts, 1750, M. 6988; Dal- 
rymple v. Lyell, 1687, M. 1052. 

8 31 & 32 Vict. c. 100, sec. 18, and «. 
101 Sch. Q.Q.. 

9 Ross’ Lect. 1. 495; Dryburgh v 
Gordon, 1896, 24 R. 1. 
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in trust or in security, on which infeftment has followed may be affected 
by inhibition whether the disponer was infeft! or uninfeft.2 

Criterion for determining heritable and moveable—While it is clearly 
settled that inhibition only affects heritage, it is not so clear whether the 
criterion to be applied in determining what is heritable and what is 
moveable, is that which regulates succession, or that which applies in 
considering the competency of adjudication or arrestment. The institu- 
tional writers have taken different views and there are authorities on both 
sides. Erskine is of opinion that, as inhibition anciently affected move- 
ables, “our present law, by which it has lost that effect, ought to be 
explained so as to make the least deviation possible from our ancient 
usage ; and consequently all subjects ought to be secured at this day by 
inhibition, which are not moveable in a proper sense.” In his view, 
therefore, the criterion to be applied is that which regulates succession, 
and if the subject is one which descends to the heir it may be attached 
by inhibition.* On the other hand, Professor Bell says that “In dis- 
criminating between heritable and moveable estate” as to the competency 
of inhibition “ the rule of succession is not to be followed, but that which 
regulates the application of adjudication or of arrestment . . . Inhibition 
is effectual to secure those subjects only which are affectable by adjudica- 
tion; adjudication and inhibition being co-operative diligences, the latter 
acting as a prohibition for guarding those subjects over which a real right 
may be constituted by adjudication.”° Kailkerran also says: “The criterion 
of what subjects are, and what are not affected by inhibition, is not whether 
they be heritable or moveable as between heir and executor, though it 
should be further observed, that there are also instances of subjects which 
fall to the executors, viz. heritable bonds whereon infeftment has followed 
but whereon the creditor has used requisition and charged, which yet fall 
under inhibition, although not used till after the requisition and charge 
. . . Moveable or descendible to executors, and not affectable by inhibi- 
tion are not correlate.” ° 

There seems little reason to doubt that the criterion adopted by Mr. 
Bell is correct. His view brings the three forms of diligence, against 
moveables, against heritage, and against the person, into agreement: if 
moveables cannot be made the ground of a furthcoming they cannot be 
arrested: if the debtor cannot be imprisoned on the decree he cannot be 


1 Dryburgh v. Gordon, 1896, 24 R.1 1783, M. 3137, and More’s Notes, p. 


(L.O.). 426. ; 
2 Brugh v. Forbes, 1715, M. 10213. 5 Bell’s Com. 2. 135; Menzies v. Mur- 
ea ey doch, 1841, 4 D. 257 (L. Fullerton). 
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4 See also Mackay v. Mackay’s Reprs. 6 Scot v. Coutts, 1750, M. 6988. 
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apprehended on a fuge warrant: and so if the subject cannot be adjudged 
it cannot be inhibited. 

Heritable bonds without infeftment—Bonds heritable destinatione.—The 
only difficulty is with regard to heritable bonds on which no infeftment 
has followed, and bonds made heritable destinatione, as where executors 
are excluded. Stair,! Bankton,? Ross* and Bell‘ are clearly of opinion 
that heritable bonds on which no infeftment has followed are not affect- 
able by inhibition, as until infeftment is taken the debt is a mere nomen 
debiti, and it has been so decided.’ Kilkerran is also quite clear on the 
point :—“ At no time did inhibition ever affect nomina debitorum ; and 
therefore a heritable bond on which infeftment has not followed, or a 
bond heritable as bearing annualrent as the law once stood, or heritable 
as secluding executors as the law now stands, have never been reached 
by inhibition.”® This is further confirmed by the observations of the 
Court in Low v. Wedgewood. “If an heritable bond has ever been clothed 
with infeftment, it loses altogether the character of nomen debiti and is 
affectable by inhibition, whether the individual into whose hands it has 
since by assignation come perfects his own right by seisin or not ”—which 
implies that a heritable bond, on which infeftment had not passed, would 
not be attachable by inhibition.” Erskine, on the other hand, maintains 
the contrary, and says that the view adopted by Stair, and decided in the 
case of Oliphant v. Irving, has not been followed in practice “and hath 
no solid foundation in nature.” ® 

The difficulty here is that Mr. Bell, as already noticed, is clear that 
the rule regulating the application of adjudication is the criterion for 
determining the competency of inhibition, and it is settled beyond all 
doubt that such bonds can be attached by adjudication.? It is to be 
observed, however, that Mr. Bell’s statement is that inhibition is effectual 
to attach only those subjects which are affectable by adjudication, which 
does not necessarily imply that all subjects which can be attached by 
adjudication can be secured by inhibition. It is further to be borne in 
mind that heritable bonds on which no infeftment has been taken, 
although originally only attachable by adjudication, have from very early 
times been also attachable by arrestment.! 

14°50) 2. 7 6 Decem.1814,F.C.; Eleis v. Wishaw, 
2 1.7. 137. Bankton’s statement is 1671, 2 Br. Sup. 596, and 3 Br. Sup. 
too broad. It would include a convey- 228. 
ance on which no infeftment had followed. 8 2.11.9; More’s Notes, 426; Mac- 
& Lect. 1. 495. # Com. 2.136: kay v. Mackay’s Reprs. 1783, M. 3137. 
5 Oliphant v. Irving, 1703, M. 5562 & 9° Erk. 2 12) 6439 Stair) Se) 16; 


7024; Dirl. & Stewart, voce “Inhibition.” Stewart v. Stewart, 1705, M. 703. 
5 Scot v. Coutts, 1750, M. 6988. 10 1644, ¢ 41; 1661, ¢ 51. 
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Where the bond is only heritable destinatione, as where executors are 
excluded, Mr. Bell? is quite clear that these cannot be attached by inhi- 
bition, and Kilkerran,’ Ross,’ and apparently Stair,‘ hold the same view. 
Erskine® holds a contrary opinion, and in one case, though unnecessary 
for the decision, while “some of the judges denied the competency of inhi- 
bition to affect bonds heritable destinatione only, the majority appeared 
to be of a different opinion.”® Professor More also says that it would 
rather appear that inhibition affects all heritable rights which descend to 
the heir, though not made real by infeftment or capable of being made 
so, such as a lease of lands or teinds.’ Such bonds are attachable by 
arrestment, and as arrestment and inhibition are diligences mutually 
exclusive it may be held that inhibition is incompetent. 

If the bondholder’s right has been made real by infeftment, inhibition 
is effectual to attach the subject in the hands of subsequent assignees 
whether they are infeft or uninfeft.? Where inhibition is intended to 
attach a heritable bond, notarial intimation should always be made to 
the debtor.” 

The cases in which questions have arisen or are likely to arise as 
to the diligence to be employed, whether arrestment or inhibition, 
have already been fully dealt with under arrestment, and reference may 
be made to that part of the work. As arrestment and inhibition exclude 
each other, it may be laid down as a general rule that where one is com- 
petent the other is not. To this there is apparently an exception that 
heritable bonds on which the creditor has requisitioned or charged may 
be attached by inhibition,” and also by arrestment.” For convenience a 
brief notice is now given of cases which have been specially decided as 
to the competency of inhibition. 

Special instances. — Inhibition only affects rents and interests as 
accessories to real rights. It therefore does not attach byegone rents 
and interests, and is ineffectual to annul a subsequent conveyance of 
them. The proper diligence is arrestment.'* Where the assignation of a 
heritable bond had been reduced ex capite inhibitionts, it was maintained 
that the assignee’s right remained as to certain interests in medio, these 
not falling under the inhibition. The Court, however, held that the 


1 Bell’s Com. 2. 136. 9 Low v. Wedgewood, 6 December 1814, 
2 In Scot v. Coutts, 1750, M. 6988. F.C. ; see p. 548, supra. 

3 Lect. 1. 495. 10 See p. 564, infra. 

4 Stair, 4. 50. 2. 11 Scot v. Coutts, 1750, M. 6988, 
Pa Die lilng) Kilk. there. 12 See p. 48, supra. 

6 Mackay v. Mackay’s Reprs., supra. 18 Bank. 4. 43. 14; Ersk. 2. 11. 9; 
7 Notes to Stair, 426. Ross’ Lect. 1. 496; Scot v. Coutts, 1750, 


8 See pp. 47 and 69, supra. M. 6988. 
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assignation was reduced cwm omni causa, so a8 to bar any claim by the 
assignee and that the interest must accompany the debt.’ 

Under the old law, after a wadset had been declared to be dissolved 
and the interlocutor had become final, the redemption money lying in 
the hands of the consignee appointed by the Court was moveable and not 
attachable by inhibition.? A personal debt for which a claim has been 
made by the creditor in a process of ranking and sale remains moveable 
and is not affected by inhibition ;* neither are the emoluments or price 
of an office,t nor the price of lands.° Title-deeds, though accessory to 
lands, are not heritable. So, inhibition did not prevent a law agent, 
with whom the title-deeds of his client against whom the inhibition was 
directed, were subsequently deposited, from retaining these for his busi- 
ness account.° 

The diligence by which the right of a creditor of, or a beneficiary 
under, a trust, will be attached, and the competency of a beneficiary 
using diligence to affect the trust estate, have been already considered in 
detail.” 

Inhibition originally not only affected heritable property belonging to 
the party inhibited at the time of the. execution of the inhibition, but 
also affected acguirenda or property which was afterwards acquired by 
him.’ This was changed in 1868, and inhibition does not now affect 
lands acquired after the date of the registration of the inhibition, unless 
they were then destined to the debtor by an entail or similar indefeas- 
ible title.” 


1 Low v. Wedgewood, 23 May 1815, 
F.C. 


2 Stormonth v. Robertson, 24 May 
1814, F.C. 

3 Henderson vy. Stewart, 1796, M. 
5534. 


4 Taylor v. Watson’s Crs. 1725, M. 
7025. 


5 M‘Intosh & Somerville vy. Primrose, 
1685, M. 5087, 7024. 


6 Menzies v. Murdoch, 1841, 4 D, 
257; Rattray v. Cruttenden, 1828, 6 S. 
568 ; see Christie v. Ruaton, 1862, 24 D. 
1182. 

T See p. 53, supra. 

8 Stair, 3. 1.31; 4. 50.17; Ersk. 2. 
11. 10; Bank. 1. 7.137; Eliesv. Wishart 
& Keith, 1667, M. 7020, 5987; Cock- 
burn’s Crs. 1700, M. 7024; Swinton, 
1662, M. 3729. 

® Titles to Land Act, 1868, sec. 157. 


CHAPTER XXVII 
EFFECT OF INHIBITION—DISCHARGE AND RECALL 


ErFEct oF INHIBITION—Generally.—Inhibition is merely a negative or 
prohibitory diligence. It strikes against subsequent debts and posterior 
voluntary conveyances, gratuitous or onerous, by the person inhibited 
which are in any way prejudicial to the inhibitor. It gives a title to 
challenge only voluntary acts and is no bar to what the debtor was 
bound to perform.’ It in no way operates as a transfer of the possession 
or property of the subject to the inhibitor, vests no real right, and gives 
no title to rank with those who have acquired a real right by voluntary 
security or adjudication. 

The inhibitor’s debt if moveable before is unchanged by the diligence. 
Even if he has obtained reduction ex capite inhibitionis of deeds prejudicial 
to him, the character of his debt is unchanged and he has no title to 
recover possession of the estate. It is only by an accompanying adjudica- 
tion that a real right can be obtained.? It follows—as a personal debt 
cannot compete with a real debt—that an inhibition gives no direct title 
to compete with an adjudication on a posterior debt or a posterior 
voluntary heritable security. But as inhibition cannot be prejudiced 
by posterior debts, the inhibitor is entitled to draw back from those 
creditors whose debts are struck at the sum which if no such debts had 
existed he would have obtained.’ 

The preference of the inhibitor is worked out by reduction ex capite 
inhibitionis of the deeds which are prejudicial to him,* or it may be 


1 Stair, 4. 20. 29; 4. 35. 21; 4. 50. 3 Ersk. supra; Bell’s Com. supra ; 


18, 227 Ersk: °2) 11-11, 133’ Bank. 1. 
7. 188; Mack. 2. 310; Ross’ Lect. 1. 
482; Bell’s Com, 2. 141-2. 

Lil, Ye AMG ISis Wethile, Thy 7h wish) 8 
Bell’s Com. 2. 139; Bell’s Pr. sec. 2309 ; 
Ross’ Lect. 1. 481. Inhibition does not 
interrupt a possessory judgment of lands, 
Cant v. Aikman, 1683, M. 10633. 


Ferrier v. Pennycuick, 8 July 1812, F.C. 
(L. Bannatyne). 

4 It has been held (2 Br. Sup. 660) 
that in the reduction both the granter 
of the deed challenged and the grantee 
should be called as defenders, but the 
practice is to call only the grantee. 
More’s Notes, 427. 
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secured to him without the necessity of a reduction. The reduction 
only takes effect from the date of the decree, eg. if the rents of the 
subject have been arrested before decree they will be carried to the 
arrester! Where inhibition has been used on a contingent debt which is 
not purified at the time reduction is raised, decree may competently 
be obtained. But it is of no present effect; it is merely declaratory, and 
its operation is suspended till the obligation is purified by the happening 
of the condition.’ 

The preference of Inhibition belongs only to the Inhibitor. It transmits 
to his Representatives or Assignee.—The prohibition imposed by inhibition 
is only in favour of the inhibitor and he may use his right or not as he 
pleases. Deeds struck at by the inhibition are not ipso jure null, and 
even if reduced ex capite inhibitionis the reduction operates only in favour 
of the inhibitor—res inter altos acta aliis neque nocet neque prodest. In 
other words, the alienations are void only so far as prejudicial to the 
inhibitor; and other creditors have no title to plead the inhibition.* 
Thus an adjudication led on a debt struck at by the inhibition, although 
reduced by the inhibitor will subsist in question with the debtor or his 
other creditors. On this principle, if the creditor make payment to the 
inhibitor, he is entitled to an assignation of the diligence.® And it is 
said that this applies where there are several alienations struck at by the 
inhibition only one of which has been reduced.’ But the inhibitor is not 
bound to assign his preference if it will prejudice himself, as where he is 
creditor in other debts posterior to the inhibition.’ The inhibitor is 
neither prejudiced nor benefited by posterior debts or deeds, and draws in 
the ranking what he would have done if such debts or deeds had not 
existed.§ 

Where the inhibitor dies, the inhibition will transmit to those repre- 
sentatives who, after completing title, sist themselves as pursuers.? But 
where a liferenter, with power to let leases for any period of duration, 
used inhibition against the tenant to secure the prestations of his lease, 
it was found that after the liferenter’s death the inhibition was not 
available to the fiar.’? Assignation of the debt on which inhibition 


1 Ross’ Lect. 1. 488; Crichton v. are in medio, the inhibitor will draw 


Anderson, 1684, M. 7050. proportionally from each; Bank. 1. 7. 
2 Ersk. 2. 11.3; Bell’s Com. 2.136; 147. 

Hog v. Countess of Home, 1667, M. 7039. 7 Ross’ Lect. 1. 487; Chiesly v. Hay, 
8 Ersk. 2. 11.14; Bank. 1. 7. 146; 1672, M. 3365; Bruce v. Mitchell, 1676, 

Ross’ Lect. 1. 488. M. 3365. 
4 Bank. supra. 8 Ersk. 2.11.14; Bank. 1. 7.142, 147, 
° Ersk. 2. 11.17; Bank. supra. *) Bank ky Gold: 
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has been used carries with it the inhibition although not expressly 
mentioned.} 

The Deed challenged must be prejudicial to the Inhibitor-—Posterior 
debts, or debts which otherwise could have been voided ex capite 
inhibitionis, will be irreducible if the inhibitor can derive no benefit 
from setting them aside. The essence of the inhibitor’s right is that he 
will be prejudiced if the debt or deed is allowed to stand. So, if it is 
clear that the prior debts exhaust the estate, inhibition will not warrant 
a challenge of posterior alienations.? 

Inhibition makes the subject Litigious—Where an action has been raised 
or diligence begun to acquire the property or possession of a particular 
subject, the subject is made litigious so as to prevent its voluntary 
alienation to the prejudice of the raiser of the action or the user of the 
diligence. The mere service of an inhibition had formerly this effect if 
the publication and registration were duly completed. A conveyance 
after service, but before registration® or even before publication,’ might 
then be challenged. This, as already explained, has been altered and 
inhibition is now effectual only from the date of the registration of the 
inhibition and execution, or if a short notice of the inhibition has been 
registered and the inhibition and execution recorded within twenty-one 
days thereafter, from the date of the notice.” 

Inhibition on the Dependence is only effectual of Decree is obtained.— 
The effect of inhibition on the dependence depends entirely on decree 
being obtained in the action on which it is used. If the pursuer is 
unsuccessful the inhibition has no effect.§ If the action is settled extra- 
judicially, the inhibition will not secure the sum agreed upon unless 
decree is pronounced therefor.’ So, if the whole subject-matter of the 
cause has been referred to arbitration so as to take the case out of Court, 
inhibition on the dependence will not secure the sums awarded by the 
decree-arbitral.!° The creditor on entering into the submission should 


1 Stair, 3. 1. 17; Hay v. Ker, 1622, 7 Titles to Lands Act, 1868, sec. 
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4 1581,¢.119; Ersk. 2.11.7; Crucck- 
shanks v. Watt, 1676, M. 8393; Gartshore 
y. Cockburn, 1686, M. 1051 and 8394. 

5 Ersk. supra; Oruickshanks v. Watt, 
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6 Ersk. sup.; Gartshore v. Cockburn, sup. 
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specially reserve the effect of the inhibition and his right to proceed with 
the action so as to obtain a judicial decree for the sum awarded. Where, 
notwithstanding the reference, the action remains in Court and decree- 
conform is afterwards pronounced in it, the inhibition subsists.’ 
Inhibition is personal to the Debtor—lInhibition is personal to the 
party inhibited. Where he has died and his heir has made up a title to 
the estate the inhibition must be renewed against the heir to strike at his 
debts or deeds. Formerly if the heir did not make up a title and did 
not renounce, inhibition might be used against the heir on the action of 
If the heir renounced, inhibition was incompetent and 
unnecessary. Since 1874, as the heir is now vested with a personal 
right by survivance it will be necessary unless he renounces to use 


constitution.* 


inhibition against him on the action of constitution. 

Extent of Preference secured.—Inhibition secures not only the principal 
and interest of the debt, but also where used on the dependence of an 
action or on a decree the expenses decerned for.° Whether, if decree for 
expenses is taken in name of the agent, he will have the benefit of the 
inhibition, has never been decided. Professor Bell is of opinion that he 
will, just as if he were an assignee of the action and relative diligence.’ 
As the agent in similar circumstances has the benefit of an arrestment 
there seems no reason to doubt that this is correct. It has been decided 
that a litigant, who had used inhibition to secure the expenses of process 
awarded to him, may sue, in his own name with consent of his agent, 
reduction ex capite inhibitionis, although the decree for the expenses was 
extracted in name of the agent.° 

Inhibition on the dependence does not secure the expense of using it, 
nor is the pursuer if successful entitled to obtain these from the de- 
fender ;'° even when used by a wife against a husband on an action in 


1 Bell’s Com. supra; Ross’ Lect. 1. 4 Formerly it was used on the charge 
486 ; Stewart v. E. of Galloway, supra. within the tempus deliberandi; Ross’ 
2 Bell’s Com. supra ; Andersonv. Wood, Lect. 1. 498; Bell’s Com. 2. 138; 
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10 Supra, p. 133. 
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which he must pay her expenses! Nor, it is thought, is the inhibitor 
entitled to the expense of inhibition used on a decree. It may give a 
preference in competition but is not a step towards attaching the pro- 
perty.” In other words, inhibition is always a diligence in security. But 
inhibition will secure the expenses of the diligence following on the 
document of debt or decree. So it secures the accumulations on the sub- 
sequent decree of adjudication.’ 


EFFECT OF INHIBITION IN CoMPETITION—1. Where Debtor not Seques- 
trated. (1) Competition with Purchasers after the inhibition—The effect 
of the inhibition is to annul the sale, but only so far as it is prejudicial to 
the inhibitor. In all other respects the sale is valid Although the 
inhibitor has not without adjudication any active title in virtue of which 
he can demand payment of the price, he can at any time reduce the sale 
ex capite inhibitionis and adjudge the property, and so work out his pre- 
ference. As the inhibitor has it in his power, therefore, by these pro- 
ceedings, to acquire a preference, he is entitled to his preference without 
actually going through the form of the proceedings,—whether the pur- 
chaser is infeft or not.” The reasons were thus stated by the Lord 
President in M‘Lure’s case. “In that case® the Court were clear that the 
inhibitor was preferable for his debt without any further diligence at all. 
It was held that the sale rendered all diligence by other creditors against 
the estate void; because as to them it was a good sale, and conveyed 
away the property from their debtor. Their only claim, it was found, 
must be on the price in the hands of the purchaser. But the inhibiting 
creditor was entitled to disregard the sale altogether, because as to him it 
was struck at by his inhibition, therefore he might adjudge the estate. 
But further, his debt being the only one on which diligence could be done 
against the estate, without regard to the rights of the purchaser, was 
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equivalent to a real incumbrance on it, which the purchaser was entitled 
to see cleared off before he paid the price, or to pay off himself with the 
first end of the price. Adjudication by the inhibitor was therefore, 
though competent, not necessary, because he was sure of payment out of 
the price of the estate, in preference to all the other creditors.” ? 

Where the inhibitor can derive no benefit from reducing the sale, it 
Thus if the lands have been sold at their full 


value and the price is im medio, the inhibitor will not be allowed to 


will be found irreducible. 


reduce the sale, but will be ranked on the price.” So, a debtor having 
granted a trust deed after inhibition had been used against him, all his 
creditors including the inhibitor adjudged within year and day of each 
other; the trustee having sold the property for behoof of all concerned, 
the Court found the sale not reducible. The inhibitor could gain no 
advantage by a reduction as the other creditors were able to rank part 
pass with him on their adjudications.? The purchaser of an inhibited 
estate was taken bound to apply the price in payment of incumbrances 
on the lands prior to the inhibition, and in payment of debts prior to the 
inhibition on which no infeftment had been taken but which the debtor 
had bound himself to secure by infeftment. The sale was found irre- 
ducible ex capite inhibitionis, quoad these debts, but reducible guoad mere 
personal debts due prior to the inhibition.‘ 

As inhibition secures not only the principal and interest of the debt 
on which it is used and the expenses, but also the accumulations in the 
subsequent adjudication, a purchaser struck at by the inhibition can only 
get a discharge on payment of all these items.” But the warrant of 
inhibition may be so restricted in its terms as to secure only the debt, 
interest and expenses.° 

The inhibitor in virtue of his adjudication and declarator of expiry of 
the legal thereon is preferable to an absolute right of property granted 


1 This assumes that the purchaser was 
infeft so that no subsequent adjudication 
could be made effectual. If the purchaser 
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by the person inhibited between the date of the inhibition and the ad- 
judication.’ A purchaser in this position is therefore, after the expiry of 
the legal is declared, absolutely barred from discharging the inhibitor’s 
preference.” 

Purchaser may require Discharge of Inhibition.—A purchaser is entitled 
to have an inhibition used before the sale discharged before paying the 
price, so that the inhibitor has a preference indirectly.? Whether a pur- 
chaser is entitled to have the record cleared of an inhibition subsequent 
to the sale is not so certain. Such an inhibition does not affect the 
subjects. In one case it was so found; but the circumstances were 
peculiar, as the inhibition was not executed against the original seller 
but was executed by the original seller against a disponee to whom the 
subjects had been conveyed in the interim.* Where the debtor has 
become bankrupt and the sale is by the trustee in the sequestration it is 
not clear that the purchaser can demand the discharge of the inhibition 
before paying the price, even although the inhibition is prior to the sale. 
If it has been recorded against the bankrupt subsequent to the seques- 
tration, though prior to the sale, it has been decided that he cannot, as 
the inhibition is ineffectual.° There is also a decision to the same effect 
although the inhibition was recorded prior to the sequestration. The 
ratio of this seems to be, that by the Bankruptcy Act the effect of the 
inhibition is reserved in the sequestration, and the inhibitor has his pre- 
ference over the price, so that the purchaser may pay it with perfect 
safety to the trustee who will hold it for the inhibitor.° 

(2) Competition with Secwrity-holders—The inhibitor has an absolute 
preference over all creditors holding real securities over the subjects 
affected by the inhibition voluntarily granted by the debtor subsequent 
thereto.’ The inhibition is a sufficient title to reduce a posterior bond 
although infeftment has followed thereon. The inhibitor may reduce 
in toto a posterior bond and adjudication thereon, although the subject is 
sufficient to pay both creditors; he is not bound to restrict his inhibition 


to so much of the lands as is sufficient to pay his debt.? He is neither 
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benefited nor prejudiced by the security rights-and is entitled to receive 
payment of his debt to the same extent, neither more nor less, as if the 
securities had not existed.! It is immaterial that the security is granted 
to a prior creditor, if the debtor was under no obligation to grant it ;? but 
the inhibitor can claim no preference over an adjudger on a subsequent 
bond of corroboration of a prior bond.’ It need scarcely be said that the 
personal obligation in the bond struck at remains good, so as to warrant 
diligence against the moveable estate.’ 

The mode of ranking where a competition arises is thus stated by 
Professor Bell. “By this mode of ranking, the creditors holding real 
preferences are made to draw in the first place; and then, by a subsequent 
operation, the holders of exclusive rights receive back from those creditors 
whose preferences are affected by their rights, the difference between the 
sums to which they would have been entitled on a division, had the 
claims affected by their right of exclusion not existed, and the sums 
drawn by them upon the first division; so that, upon the whole, the 
excluding creditors draw precisely what they would have been entitled 
to, had the rights affected by their diligence been out of the field.”* 
The inhibition affects the least preferable of the rights against which it 
strikes and not all these rights pro rata. An inhibition was executed 
against an heir before he succeeded to his father’s estate. Five years 
after the succession opened, the heir granted a bond over the estate on 
which the creditor was infeft. None of the ancestor’s creditors had 
taken steps to secure a preference under the Act 1661, c. 24. Ina 
competition it was found that, although the bondholder was preferable to 
the creditors other than the inhibitor, and the inhibition did not strike at 
the debts for which the debtor was lable as his father’s representative, 
yet, as the bond was granted in violation of the inhibition, the inhibitor, 
in addition to the dividend obtained in a pari passw ranking with other 
creditors, was entitled to draw from the bondholder such a sum as would in- 
crease the dividend to what it would have been if the bond had not existed.‘ 
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If a bondholder whose security is prior to the inhibition were to sell 
the subjects in virtue of his bond, the inhibition would subsist over the 
balance of the price remaining after satisfying the prior securities! As 
the heir of the debtor is in no way affected by the inhibition the inhibitor 
had no title to object to the heir applying the price obtained by him for 
the subjects in extinction of a security struck at by the inhibition? 

Security may be direct or covert—The security struck at may either be 
direct, or covert and indirect, as where the debtor grants a lease at a 
small rent with a grasswm or where the tenant is allowed by the lease to 
retain the rent, or the lease is of extraordinary duration and contains 
unusual powers.? “Whether a feu granted by a proprietor, in the usual 
course of administration, would be struck at by inhibition, has never been 
determined ; but probably the same principles would be applied to it as 
to a lease.”* An inhibition led to affect a lease from which assignees are 
excluded is unavailing, for, although the tenant can put a manager into 
the farm, the creditor cannot compel him to do so. It follows, that if the 
tenant is obliged by the lease to remove when in arrear to a certain 
amount, a renunciation executed by him after he was inhibited, but 
when in arrear to the extent required, will not be struck at.’ If it is 
provided that on sequestration the lease shall come to an end, the 
tenant’s sequestration terminates the tenant’s connection with the farm 
and nullifies a prior inhibition.° 

(3) Competition with Creditors whose Debts are contracted after the 
Inhibition.—The inhibitor is in no way affected by creditors whose 
debts were contracted subsequent to the registration of the inhibition, or 
the notice thereof; and he is therefore entitled to draw the same 
dividend he would have drawn if these debts had not existed. Anterior 
creditors are in no way affected by the inhibition.’ The act complained 
of may not, strictly speaking, be the creation of a new debt, but if it is 


1 Bell’s Com. 2. 139. The discharge 6 Tbid. 
by the debtor to the bondholder or to T Stair, 4°20, 29; 4. 35.21; 4. 50. 


the bank would be a violation of the 
inhibition. 

2 Roberts v. Potter & Reid, 1829, 7 
S. 611. 

3 Bell’s Com. 2. 142; Bell’s Pr. sec. 
1185; More’s Notes, 425 ; Wedgwood v. 
Catto, 13 Nov. 1817, F.C.; Gordon v. 
Milne, 1780, M. 7008; E. Breadalbane 
vy. M‘Lauchlan, 1802, Hume, 242. 

4 More’s Notes, supra. Seep. 562, infra. 

5 Fraser v. M. of Abercorn, 1835, 14 
8. 77. 


TSee2 2h rake 2s ele Banke lo 7. 
138; Bell’s Com. 2. 139, 141; Bell’s Pr. 
sec. 2309; Hwing & Co. vy. M‘Clelland, 
1860, 22 D. 1347; Baird & Brown 
v. Sterrat’s Tr. 1872, 10 M. 414. The 
prior debt may only be clothed by decree 
after the inhibition, and on the debtor's 
admission, Nairn v. M‘Clelland, 1711, 
M. 12466; Bank., supra, states that this 
will only apply where the debtor is 
solvent. See p. 563, and cases there. 


560 EFFECT OF INHIBITION IN COMPETITION 


so in effect it will be struck at. Thus, a cautioner, after prescription 
had run, having granted a bond of corroboration, it was found ineffectual 
in competition with a prior inhibitor! A bond of corroboration for a debt 
prior to the inhibition and then existing, will even be struck at.” So, a 
bond of corroboration, obtained, from the heir of the debtor in a bond, by 
the unconfirmed executor of the creditor, subsequent tothe heir being 
The creditor was thereby 
enabled to proceed with greater diligence in acquiring a preference.* If 


inhibited, could not prejudice the inhibitor. 


the principal bond contained an obligation to grant a corroboration the 
later bond will not be struck at.* 

On the same principle the discharge of a right held by the party 
inhibited is ineffectual, whether the discharge is onerous or gratuitous, if 
it be one which the creditor could not have been compelled to grant by 
A husband, pending the 
proceedings in an action of declarator of marriage and aliment raised by 
the wife, on which she had executed inhibition and in which she obtained 


virtue of a contract prior to the inhibition. 


decree, discharged a claim against his brother for the value of certain 
shares of a property under a deed of settlement which were declared to 
be real burdens, and also executed a trust-conveyance to a third party 
for behoof of his creditors. His brother granted a similar deed to the 
same trustee without declaring the shares to be real burdens. The wife’s 
brother, as assignee of the decree for aliment, was entitled to have the 
discharge set aside ex capite inhibitions, and the trust deed reduced in so 
far as the shares were not engrossed as real burdens and the pursuer’s 
interest was affected. It was also found that the trustee and the 
husband’s brother were bound to account for the rents of the property 
intromitted with by them.° 

While the inhibitor cannot be prejudiced by posterior debts, he cannot 
be benefited by them nor can the diligence done upon them accrue to 
him. Thus, if adjudications have been led on debts contracted before 
and after the inhibition, but all ranking part passu, the inhibitor will 
receive nothing if the adjudications on prior debts would have exhausted 
the estate.® 

(4) Competition with Adjudgers.—As inhibition is merely a prohibitory 


1 M‘Lellan v. Allan, 1725, M. 6971. 4 Stair, supra. 


2° Stair, 4.°20. 29 = 450.18, 

3 Watson v. Marshall, 1782, M. 7009 ; 
M‘Math v. M‘Kellar’s Trustees, 1790, 
Bell’s Oct. Ca. 22; Cf. Rutherford v. 
Stewart, 1745, M. 6973, explained by 
Horsburgh v. Davidson, 1750, M. 6985 ; 
Stair, supra ; Bell’s Com. 2. 141. 


5 Wylie v. Smith & Hamilton, 1834, 
12 8. 908. 


6 Miln v. Nicholson’s Crs. 1697, M. 
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within year and day. 


WITH OTHER INHIBITIONS 561 


diligence and vests no real right, it is of no effect in competition with 
adjudgers who have adjudged for debts contracted prior to the inhibition. 
The inhibition does not even give security against such debts, though future 
or contingent. The inhibitor must himself adjudge, so as to secure the 
benefit of a pari passw ranking. As inhibition is a bar to subsequent 
debts, an adjudication on such debts does not deprive the inhibitor of his 
preference ;” and this he is entitled to claim without himself raising an 
adjudication.* The rule of ranking, where an inhibition comes into con- 
flict with adjudgers, on prior and subsequent debts, ranking pari passu, is 
elsewhere considered.* 

(5) Competitions with other Inhibitions—Inhibitions do not, like arrest- 
ments, conform to the rule prior tempore potior jure. They are not 
preferable according to their dates, but according to the real diligence of 
adjudication by which they are followed, subject to the qualification that 
the debt on which adjudication is led is not struck at by the competing 
inhibition. If the inhibitors® have adjudged within year and day of each 
other, then the adjudications will rank part passu ; and the same will of 
course be the result in competition with adjudgers who have adjudged on 
debts prior to the inhibition without having themselves used inhibition.’ 

(6) Competition with indirect Alienations—Where the debtor has not 
actually burdened or alienated the estate, but has by some act enabled the 
creditor to acquire a preference, or has enabled him to proceed with 
greater rapidity in securing a preference than he otherwise could have 
The 
inhibition strikes at all voluntary acts of the debtor to which he was not 


done, the act complained of is ineffectual against the inhibitor. 


previously bound. A bond of corroboration, granted by an inhibited 
debtor to the heir of his creditor, which, by supplying the place of con- 
firmation, enabled him to adjudge more rapidly, was found objectionable.$ 
Acts or transactions not struck at by Inhibition—(1) Law agents’ retention. 
—The inhibition will not prevent the debtor depositing the title-deeds of 
his estate in the hands of his law agent, so as to give him a right of 
retention over them. In the event of the titles being necessary for the 
sale of the estate, the agent is entitled to be ranked for his business 
PeStaime 4noO. Oe Hirsk, 259) Losi 


Bell’s Com. 2. 139. See Horsburgh v. 
Davidson, 1750, M. 6985 and 2901 ; 


4 See p. 650, infra. 
5 Bell’s Com. 2. 141. 
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Bell’s Com. 2. 141. See p. 560, and cases 
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account upon the price preferably to the inhibiting creditor This 
proceeds on the principle that title-deeds are moveable and not mere 
accessories of heritage incapable of being separated from it by pledge, ete. 
The agent’s lien is even preferable to heritable securities granted prior to 
the contracting of the business accounts for which the title-deeds were 
pledged, and a fortiori it is preferable to the inhibitor. Where the 
debtor granted a trust deed for creditors in favour of his agent, the latter 
had no preference over an inhibitor prior to the trust for accounts incurred 
in respect of actions between the inhibitor and the law agent acting as 
trustee.” 

(2) Acts of ordinary administration —Inhibition in no way strikes at 
acts of ordinary administration.’ It will not prevent the renewal of a 
bill or other document of debt;* although it has been noticed that the 
granting of a bond of corroboration by which the heir of the creditor was 
enabled to do speedier diligence against the debtor was reducible ex capite 
Where a bill or other document of debt has been renewed, 
But if accumulations are 


inhibitionis.® 
the inhibitor is not in any way prejudiced. 
included in the renewal the creditor will only be entitled to claim what 
he could have done at the time of the inhibition.‘ 

Inhibition will not prevent the granting of a lease of ordinary duration 
for a fair rent,’ but it will annul a long lease,® or a lease at a small rent 
with a grassum,’ or a lease with a right to retain the rents in payment of 
debt.’® Nor does it bar the proprietor from uplifting and discharging the 
rents of his lands or the interest of heritable debts due to him.’ The 
inhibitor is not entitled to the rents or interest till he has adjudged.” 

(3) Where the Debtor is previously bownd.—Inhibition does not strike at 


1 Menzies v. Murdoch, 1841, 4 D. 257. 

2 Rattray v. Cruttenden, 1828, 6 S. 
568. 
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5 See p. 561. 
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acts which the debtor was specifically bound to perform. So, infeftment 
on a conveyance already granted is not affected by the inhibition; nor is 
= granting of a conveyance, or the raising of an action of adjudication, 
in implement of a prior contract of sale? When it was provided by 
minute of sale that part of the price should be secured by a bond over the 
property and the remainder paid in cash, and owing to the insolvency of 
the purchaser the seller afterwards stipulated that the whole price should 
be secured on the property, an inhibition led against the purchaser 
between the date of the minute of sale and the subsequent agreement did 
not strike at the bond granted for the price, as the purchaser could 
not have acquired the lands without executing it? There must be a 
bona fide prior contract of sale. If the transaction is collusive, and the 
contract has been antedated for the purpose of defeating the inhibition, 
the disposition is a contravention of the inhibition.t If a husband has 
bound himself by antenuptial contract of marriage to infeft his wife in a 
liferent of lands to a certain amount, or similarly to secure a provision for 
the children of the marriage, inhibition will not strike at the subsequent 
infeftment of the wife or children in special lands, although the obligation 
in the contract was general.? Even where the marriage was subsequent 
to the inhibition, a conjunct liferent to the wife was sustained.’ On the 
same principle the right of the superior to his casualties would not be 
affected by an inhibition.’ 

The deed granted posterior to the inhibition must implement a prior 
contract and not be in itself a new contract. So an absolute conveyance 
obtained subsequent to an inhibition, by a prior creditor whom the debtor 
was bound to infeft in an annualrent, is not protected,’ nor a conveyance 
of lands in security of a prior personal bond with no obligation for such 


1 Stair, 4. 20. 29; 4. 50. 18,22; 4. had bound himself to allow the offer to 
35.21; Ersk. 2.11.11; Bank.1.7.138; stand for a certain time within which it 
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4 Livingstone v. M‘Farlane, 1842, 5 D. 
1. If the debtor had made an offer of 
his property before the inhibition, and 
the acceptance of the offer comes a day or 
two after the inhibition, the sale would 
seem to be ineffectual. But if the offerer 


was accepted, the inhibition intervening, 
the sale would appear not to be struck 
at. The test is could the purchaser 
successfully adjudge in implement. 

5 Rigg v. Begg, 1672, M. 7030; Haly- 
burton v. Morison, 1673, M. 70381; 
Gardner vy. Bruce, 1681, M. 7034; Szb- 
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6 Qullerny v. Sibbald, 1592, M. 7025. 
This case would not now be followed. 
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security. Butif the debtor prior to the inhibition has granted a bond with 
an obligation to infeft, whether in particular lands or in general terms, a sub- 
sequent conveyance of particular lands in implement will not be struck at.’ 
(4) Creditor discharging Heritable Secwrity—A creditor in a heritable 
security cannot be prevented by inhibition from accepting payment of 
his debt and discharging his security? The discharge is not a voluntary 
deed but one which the debtor could by process of law compel him to 
grant. As a remedy against this, it was provided by Act of Sederunt * 
that if the inhibitor has intimated the inhibition notarially to the debtor, 
the latter can only make payment in an action to which the inhibitor 
is cited; otherwise, payment will not be looked upon as im bona fide. 
The proper mode is to consign the debt and raise a multiplepoinding. 
Professor Bell says that “no debtor having private knowledge of an 
inhibition ought to pay in contravention of it, even if notarial intimation 
of it has not been made to him.”*® This advice is sound, as such a pay- 
ment would almost necessarily be made in mala fide. Although registra- 
tion has the effect of publication to the lieges it is not equivalent to 
intimation to the debtor. After the security has been declared dissolved 
and the redemption money is in the hands of the consignee, the Act of 
Sederunt has no application. The fund is not attachable by inhibition 
but by arrestment.’ At common law or under the Act 1621, c. 18, 

inhibition will strike at the gratuitous discharge of a real burden.® 
(5) Where the Act 1s not prejudicial to the Inhibitor—The act of the 
debtor must be prejudicial to the inhibitor, otherwise it will not be 
annulled by the inhibition. So, inhibition will not strike at a fair 
excambion ; but if there has been inequality for which compensation has 
been paid in money, the transaction will to this extent be struck at.° It 
1 Stair, 4. 50. 18; 4.20. 29; Brown v. 
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has been doubted, however, how far inhibition will strike at a heritable 
security granted for money which has been expended on meliorations and 
improvements on the property affected by the inhibition, seeing the in- 
hibitor has the benefit of these. Professor Bell is apparently of opinion 
that such securities would be struck at, as thereby all doubt whether the 
inhibitor is benefited or injured is avoided.! But as it is only deeds pre- 
judicial to the inhibitor which are annulled, it is thought that, as in the 
case of leases granted by the debtor an inquiry is allowed as to the rent 
being a fair one, inquiry would be allowed in this case to ascertain if the 
inhibitor was prejudiced. 

(6) A prior Cash Credit heritably secured.—Inhibition does not interrupt 
the dealings under a cash credit heritable bond in security for advances, 
recorded prior to the date of the inhibition. The bondholder is entitled 
to make advances after the inhibition, and is not liable for the loss thereby 
sustained by the inhibiting creditor.? This result, however, rests solely 
on statute,> which provides that such securities are effectual if the 
principal and interest to become due do not exceed the principal sum in 
the bond and three years’ interest; and that the infeftments on such 
securities shall be equally valid and effectual as if the whole sums ad- 
vanced upon the said cash account had been paid prior to the date of the 
infeftment thereon. The effect of the statutes is thus to give to the 
security, in competition with all other diligence, the same rights and 
preferences which would belong to it if the whole amount of the credit 
had been advanced at its date. 

(7) In competition with an ex facie Absolute Disposition —The question 
has never arisen for decision whether inhibition, used to affect the re- 
version due to the debtor under a disposition ex facie absolute but really 
in security, will prevent the disponee making further advances to the 
debtor. It is thought that the disponee is not entitled after intimation 
of the inhibition to him to make further advances. Such advances are 
really debts contracted after the inhibition.’ 

2. Effect of inhibition where Debtor is Sequestrated.—The act and warrant 
in favour of the trustee vests the whole heritable estate in him, as if he 
had obtained and recorded at the date of sequestration a decree of ad- 
judication in implement of sale, as well as a decree of adjudication for 
payment and in security of debt subject to no legal reversion. The 


1 Bell’s Com. supra; also Miln v. III. c 137, sec, 14; 19 & 20 Vict. c 91, 
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trustee’s right is not challengeable on the ground of any prior inhibition, 
but the effect of the inhibition is reserved in the ranking.’ 

As inhibition is merely a prohibitory diligence, not a real security, 
the inhibitor can only have the benefit of it by adjudication. The 
adjudication of the trustee is therefore the ground on which the inhibitor 
is admitted to a competition on the price of the heritable estate. “The 
adjudication in favour of the trustee is an adjudication for the benefit of 
all the creditors exactly in the order of their rights and preferences 
as they stand at the date of sequestration, and it must have the 
same legal effect as if each one of the creditors had separately adjudged 
for his own debt at the same date.”* The inhibitor’s preference over 
posterior debts thus remains. Where the trustee has sold the lands, 
it seems that the purchaser cannot require him to discharge the inhibi- 
tion.? 

Where debtor is discharged on a conyposition.—The effect on an inhibitor 
of his bankrupt debtor being discharged on a composition is as follows: 
—First. If there are no debts subsequent to the inhibition, as the 
sequestration is an adjudication for all the creditors, the inhibition has no 
effect further than to secure to the inhibitor his composition against the 
contraction of future debts. Second. Where debts have been contracted 
after the inhibition, the inhibitor is entitled to draw as large a composi- 
tion as if the posterior creditors had not been in the field; and the 
bankrupt must also pay to each of the creditors the composition agreed 
on, as he is held to have undertaken to answer for the effect of the 
inhibition by relieving the posterior creditors affected by it of its con- 
sequences. In the cases in which this rule was applied, the creditor in 
acceding to the composition contract reserved the effect of his inhibition.* 
If this were not done it may be doubted whether the inhibitor would not 
be in the same position as the other creditors.’ Though the inhibiting 
creditor has not ranked, the discharge of the debtor on a composition 
extinguishes the inhibition gwoad the bankrupt’s interest in his property, 
so that adjudication cannot attach his interest ; but the inhibition remains 
effectual guoad real securities granted prior to the sequestration spreta 
imhibitione, so that the inhibitor may demand payment out of the securities 


* Bankruptey Act, 1856, sec. 102; * Bell’s Com. 2. 358; More’s Notes, 
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and in that way work out his preference! Where a cautioner for a 
composition, due under a private composition contract, obtained a dis- 
position of the debtor’s heritable estate in relief, the disposition was 
effectual against a creditor of the insolvent who had prior thereto used 
inhibition and ranked on the composition contract, to the extent of the 
sum actually paid to him under the bond of caution. On the other hand, 
it was reducible ex capite inhibitionis to the effect of securing the creditor 
in the unpaid balance of his composition.? 

If the debtor being a company has gone into liquidation, a winding 
up by or subject to the supervision of the Court has the same effect as 
an award of sequestration in the case of an individual.’ 

The notour bankruptcy of the debtor, or decree of cessio against him, 
or his granting a disposition omniwm bonorum in consequence thereof, has 
no effect on an inhibition. 


DISCHARGE AND RECALL or INHIBITION.—D1scHARGE.—Inhibition may 
be taken off by the creditor voluntarily discharging it or by the Court 
pronouncing an order recalling it. 

Where all questions between the parties have been settled, so that the 
inhibition is useless, application should be made to the inhibitor for a 
withdrawal or discharge of the inhibition. He cannot be compelled to 
grant this, but his refusal will subject him in the expenses of a judicial 
recall.t If he is willing to execute a discharge, the expenses must be 
borne by the party requiring it, as also the expense of clearing the 
record.” 

The discharge narrates the inhibition and execution, states that the 
pursuer renounces and discharges the inhibition, declares the lands to be 
disburdened thereof, and consents to a marking upon the margin of the 
record as sufficient extinction of the inhibition; but reserves entire all 
his claims under the action. The deed should bear a 10s. stamp.® The 
discharge may straightway be recorded in the Register of Inhibitions, or 
it may be registered in the Books of Council and Session and an extract 
produced at the Register of Inhibitions, when a marking is made upon 
the margin of the minute book discharging the inhibition.’ 

If the debtor pay the debt on which the inhibition is used, he is only 


1 Holmes vy. Reid, 1829, 7 S. 535. 5 See Laing v. Muirhead, 1868, 6 M. 
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entitled to have the inhibition discharged. But if a creditor whose debt, 
or a purchaser whose disposition, is struck at by the inhibition should 
make payment, they are entitled to an assignation of the debt and the 
diligence But an inhibitor who has adjudged may reject an offer of pay- 
ment made, after the legal had expired, by a purchaser after the inhibition.’ 
RECALL.—If there is any defect or irregularity in the warrant or execu- 
tion of an inhibition, the effect of it may be determined by the debtor 
applying by petition for recall. Reduction is not necessary.* The defects 
which are considered fatal have been already dealt with,* and it is 
assumed in what follows that the inhibition is formally correct. 
Inhibition in execution on a debt duly constituted, if validly and 
legitimately used, cannot be recalled on the application of the debtor, 
unless on proof that the debt for which the diligence was used is extin- 
guished. It is no answer that the solvency of the debtor is notorious. 
“The more solvent the debtor is, the less excusable the deferring payment.” ° 
Inhibition on the dependence, or in security, can always be recalled 
by the Court of Session on cause shown by the party inhibited. It is no 
good ground of recall that the claim in the action is neither admitted by 
the defender, nor proved by the production of a liquid document of debt. 
The Court proceeds on the footing that the pursuer’s averments are true, 
unless there is real evidence to the contrary, or it is apparent that the 
Where the debt is future or con- 
tingent, inhibition will be recalled if the debtor is not vergens ad inopiam 


action concludes for a random sum.°® 


or in meditatione fuge, or if there is no present appearance of the exist- 
ence of the condition on which payment depends.’ Apart from future 
and contingent debts, the ordinary rule is that unless the diligence is 
nimious and oppressive, or the creditor has already sufficient security for 
his debt, the recall will only be granted on caution or consignation.® 

(1) Nimious and oppressive.—It is impossible to lay down any rule as 
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Sellers v. Oleughton, 1750, M. 6983. 

8 Elliot v. Johnston, 1829, 7 S. 800; 
Purves v. Home, 1833, 11 S. 501. 

4 See p. 541, supra. 

5 Blackwood v. Marshall, 1749, M. 
6982, Elch. “Inhibition,” No. 10 ; Royal 
Bank v. Bank of Scotld. 1728, M. 875, 
rev. 1 Pat. 14; Heron v. Heron, 5 Br. 
Sup. 482; Ersk. Inst. 2. 11. 8; Ross’ 
Lect. 1. 492; More’s Notes, 424; Bell’s 
Com. 2. 138; Bell’s Pr. sec. 2308. 

6 Ersk. 2. 11. 8; Bell’s Com. 2. 137. 
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In olden times the Court often interposed 
to prevent inhibition from issuing or being 
registered (Stair, 4.50.21; Ersk 2.11. 8, 
17; Balf. 476; Maawell v. Laird of 
Teeling, 1543, M. 70138; Murray v. 
Kello, 1699, M. 7014; ©. Cassilis v. E. 
Cassilis, 1704, M. 7014; Wishart, 1706, 
M. 7015), but the practice has for long 
been to allow inhibition to pass, leaving 
it to the debtor to apply for recall. See 
More’s Notes, 424; Bell’s Com. 2. 136. 

7 Bell’s Com. 2. 137; see p. 529, sup. 

8 Elliot v. Cleghorn, 1833, 11 8. 879; 
L. Glenlyon v. Howe, 1834, 12 8. 787; 
Muckarsie y. Small, 1829, 7 S. 779; 
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to what will be considered nimious and oppressive, as each case plainly 
depends on its own circumstances. The following cases will serve as illus- 
trations. A purchaser of lands was under obligation to grant a bond for the 
price with a sufficient cautioner. He raised action to compel the seller to 
accept of a particular person as cautioner, and used inhibition without 
alleging that the seller was vergens ad inopiam. The inhibition was held 
nimious and was recalled. 

If the debtor has made consignation of, or offered sufficient caution 
for, the debt, inhibition will be recalled.? So, an inhibition, used on the 
dependence of two actions for payment of certain accounts, after an offer 
of consignation of the sum sued for, and of a sufficient guarantee that any 
sums which might be decerned for in the actions would be paid “in the 
same manner as if inhibition had been used on the dependence and re- 
called by the Court upon caution,’ was found nimious.? The Court 
accordingly, on caution being given, recalled the inhibition and found the 
inhibitor liable in the expenses of the petition for recall. The offer, how- 
ever, must be unconditional. A defender, against whom inhibition on a 
depending action of accounting was used, was not entitled to insist on the 
pursuer accepting payment of his claim on condition that he should repay 
the whole or such part thereof as might be found not to be due with the 
legal interest thereof. The caution or consignation must be a full equiva- 
lent for the inhibition.° 

The pursuer’s averments may disclose a case which makes the use of the 
diligence unwarrantable. So inhibition and arrestment used by a beneficiary 
under a trust against the trustee, who was not alleged to be unduly delay- 
ing or to be in fault or insolvent, is oppressive. The diligence prevents 
him carrying the purposes of the trust into effect. Again, a husband having 
agreed to sell his wife’s property without her consent, an action for im- 
plement was brought by the purchaser against husband and wife on which 
inhibition was used against the heritable property of the defenders in 
general terms. There was no special averment that the husband was 
acting as agent for the wife. The inhibition was recalled on the wife's 
application.” If the action on which inhibition has been used can be met 


Innes v. Antrobus, 1829,88.71 ; Geddes caution found proved insufficient. 
v. Geddes, 1862, 24 D. 794; Gordon v. 3 Mackintosh vy. Miller, supra. 


Duncan, 1827, 5 S. 544 (N.E. 511). 4 Hunter v. Cochrane, 1825, 4 8. 40 
1 Bruce v. Losh, 1796, Hume, 241. (N.E. 42). 
2 Mackintosh v. Miller, 1864, 2 M. 5 Neilson v. Anderson, 1824, 2 8. 787 


452; Muckarsie v. Williamson, 1824, 2 (N.E. 651); Seaforth Trs. v. Macaulay, 
S. 771 (N.E. 640); Matheson v. Simpson, 1844, '7 D. 180. 

1822, 1S, 542 (N.E. 498); the charger 6 Supra, p. 533. . 

was entitled to use inhibition when the 7 Kennedy v. Watson, 1848, 11 D, 171. 
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by the plea of res judicata it will be recalled without caution! Reference 
may also be made to the cases dealt with under recall of arrestments.’ 

(2) Where the Creditor has other Secwrity—If the Court are satisfied 
that the inhibitor already possesses ample security, the inhibition will be 
recalled without caution. A good illustration is where the debt sued for is 
secured as a real burden over lands.? The proprietor of an estate agreed 
to grant a feu-charter of lands to a tenant who had erected extensive build- 
ings on them, and to warrant to him the free use of a stream of water. The 
parties disagreed as to the terms of the charter and an action of imple- 
ment was brought by the tenant; and an action for the feu-duties by the 
proprietor, on which he executed an inhibition. The tenant was also 
interdicted by third parties from using the water. The inhibition was 
recalled simpliciter as the proprietor had ample security over the buildings 
and he had not yet implemented his part of the agreement by granting a 
feu-charter.* 

If the security has from the altered circumstances of the parties 
become insufficient, the inhibition will not be recalled except on caution.? 
In place of recalling the inhibition the Court may in special circumstances 
order the inhibitor to find caution for the damage which might be caused 
by continuing the inhibition; and will recall the inhibition if caution is 
not found.® This is rarely resorted to, and only when it is apparent that 
the pursuer has little prospect of success.’ 

The amount of caution will depend on the circumstances of each case. 
If there is a prima facie case for the whole claim being due, as where 
decree has passed against the defender in the Outer House, the Court will 
require caution or consignation of the whole sums concluded for with 


expenses.® Although caution has been found in the suspension of a 


1 E. Carthness v. Eaton, Hammond & 
Son, 18387, 15 8. 749; Turnbull’s Tr. v. 
Turnbulls, 1823, 2 S. 459 (N.E. 411); 
M‘Growther v. Watt, 1828, 6 S. 825. 
For other illustrations of what is con- 
sidered nimious, see E. of Stair v. 
Agnew, 1822, 2 S. 106 (N.E. 100); 
Hamilton v. Fullerton, 1823, 2 8. 264 
(N.E. 235), aff. as to recall but quoad 
ultra reversed, 1 W. & 8. 5381; Agnew 
v. Bell, 1825, 4 8. 51, rev. 1 W. & S. 
709; Kyd vy. Fergusson, 1826, 4 S. 549 
(N.E. 557); Pedie v. Stewart, 1830, 8 S. 
710; Russell vy. Johnston, 1827, 6 S. 
255. 

2 Supra, p. 198. 

3 Hamilton v. Henderson, 1857, 19 D. 


745 ; Cullen v. Buchanan, 1862, 24 D. 
1280 ; M‘Queen v. Owens, 1896, 4S.L.T. 
No. 248. 

4 Brebner & Hadden v. Paton, 1821, 
18S. 125 (N.E. 122); Harl Stair v. 
Agnew, supra; Bell’s Com. 2. 137. 

5 Matheson v. Simpson, 1822, 1 S. 
542 (N.E. 498); Spence v. Mackenzie, 
1821, 1S. 119 (N.E. 118). 

6° Hamilton vy. Fullerton, 1823, 2 S. 
264 (N.E. 235), aff. 1 W.& S. 531; £. 
of Hopetown’s Trs. v. Johnstone, 1838, 1 
D. 188 ; Barstow v. Menzies, 1840, 2 D. 
611. 

7 Seton v. Hawkins, 1842, 5 D. 396. 

8 Anderson v. Cullen, 1849, 11 D. 
1264, 
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charge, inhibition used by the charger during the suspension will only 
be recalled on new caution, if the charger allege that the former caution 
is insufficient.’ If the sum sued for is merely a random sum, as in an 
action of damages, or of count, reckoning and payment, the Court will 
look to the nature and probability of the claim to enable them to 
determine the amount of caution required.? But the claim in an action 
of count and reckoning or for damages may be of a sufficiently specific 
character to warrant the Court in exacting caution to the full extent. 

If the action concludes for the performance of an act as well as for 
damages, e.g. to grant a lease, the Court will not recall the inhibition 
It was said 


that to do so would be to decide the question whether the pursuer was 


merely on caution or consignation of the amount claimed. 


entitled to specific implement or damages.’ 

Procedure in Recall.—A petition, not an ordinary action, is the proper 
procedure for recall.° Even if the inhibition has never been recorded the 
procedure is by petition for recall,° not by note of suspension and 
interdict.’ The recall of diligence being part of the nodile officium of the 
Court, the petition could formerly be presented only in the Inner House. 
In one case the Court refused to remit to the Lord Ordinary on the Bills 
in vacation to recall the inhibition. In 1868 power was given to the 
Lord Ordinary before whom an action has been enrolled, on which 
inhibition has been executed, whether by warrant on the summons or by 
separate letters, and to the Lord Ordinary on the Bills in time of 
vacation, on the application of the defender or debtor by petition duly 
intimated to the creditor or pursuer, to recall or restrict the inhibition 
with or without caution. Answers may be ordered and expenses found 
due. The judgment of the Lord Ordinary is subject to review of the 


Court by a reclaiming note lodged within ten days.? The petition for 


1 Matheson v. Simpson, 1822, 1 8. (N.E. 657). See cases under “ Arrest- 


542 (N.E. 498). 

2 Count and Reckoning— Brown, 1852, 
1 Stuart, 593 (£4000 reduced to £300); 
Herbertson v. Baxter, 1830, 8 S. 564 
(£2000-£250) ; Cou v. Urquhart, 1830, 8 
8.599 (£5000-£300); Cullen v. Buchanan, 
1862, 24 D. 1280 ; Geddes v. Geddes, 1862, 
24 D. 794; Pedie v. Stewart, 1830, 8 S. 
710; Hutchison v. Middleton, 1830, 8 S. 
709. Damages.—Robertson, 1800, Hume, 
242 (£5000-£20); Duncan v. Stoddart, 
1822, 1S. 257 (N.E. 242), (£6000-£100); 
Tod v. M‘Nab, 1823, 2.8. 513 (N.E. 450), 
(£500-£200); Buie v. Reid, 1828, 6 S. 
1062 ; Jaffray v. M‘Lure, 1824, 2 8. 797 
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3 M‘Leay v. Rose, 1826, 4 8. 812 
(N.E. 819); contrast Mylne v. Blackwood, 
1832, 10 S. 480 with Crichton v. Russell, 
1837, 16 8. 206. 

4 Seaforth Trs. v. Macaulay, 1844, 7 
D. 180. 

5 Baring Bros. v. Wight, 1824, 2 8. 
727 (N.E. 609). 

6 Russell v. Johnston, 1827, 6 S. 255 ; 
Dove v. Henderson, 1865, 3 M. 339. 

7 Oraig v. Anderson, 1776, 5 Br. Sup. 
482. 

8 Greig, 1866, 4 M. 1103. 

9 31 & 32 Vict. cap. 101, sec. 158. 
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recall will now usually in Court of Session actions be presented to the 
Lord Ordinary, but application to the Inner House is still competent.’ 
Where the case is in the Sheriff Court, or has come to an end in the 
Outer House, the petition must be presented to the Inner House. 
Although the Act provides that the application must be by petition, the 
practice in the Outer House is if there is a depending action to grant 
recall on a minute and motion in terms thereof? <A simple motion 
would seem to be sufficient.? A petition to the Inner House must be 
printed; in the Outer House it need not. 

Where the action has been dismissed or the defender assoilzied, the 
extract decree is, it is thought, a sufficient warrant for the keeper to score 
inhibition used on the dependence.* But the defender is not bound to 
extract the decree for this purpose and may at once apply to the pursuer 
for withdrawal, or, if this is refused, to the Court for recall.° 
Where the 
inhibition was used by a company, a petition for recall by some of the 
partners without the representatives of others who had died was sufficient.” 


The party using the inhibition may also apply for recall. 


Intimation 
and service on the inhibitor are ordered; but, in special circumstances, 
service may be dispensed with.” The extract must give the date of 
registration of the inhibition. 


The procedure is the same as in an ordinary petition. 


Scoring the inhibition —On the extract decree granting recall being 
produced at the Register House, a note is made on the Register that the 
inhibition is discharged. This may be done on production of a certified 
copy interlocutor recalling the inhibition, if the interlocutor contains a 
warrant to that effect. But in this case the reclaiming days must have 
expired, unless the interlocutor was pronounced in terms of a joint 
minute. Where the inhibition is not recorded the Court will grant 
recall and will prohibit the recording.® Inhibition is never taken off the 
Register by a note or marking unless it is to be discharged in toto. If 
the inhibition is only partially discharged, or discharged only against 


1 Hart, 1864, 3 M. 336 (arrestment). 


2 Barbour’s Trs. v. Davidson, 1878, 15 
S.LR. 438; Buchanan v. Black, 1882, 
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3 Buchanan v. Black, supra (L. Young). 

4 White v. Ballantine, 1824, 2 S. 770 
(N.E. 640); Jack v. Dalrymple, 1828, 7 
S. 219; Sheriff v. Balmer, 1842, 4 D. 
453; Gordon v. Duncan, 1827, 5 S. 
602 (N.E. 564). 

5 Ibid. A defender inhibited on an 
action against him as a partner of L. & 


Sons, having been assoilzied reserving 
any claim against him as a partner of 
J.S. L. & Co., was entitled to have the 
inhibition recalled notwithstanding the 
reservation ; Livingstone v. Learmonth, 
1824, 2 S. 730 (N.E. 611). 


° Caledn. Iron Oo. v. Clyne, 1831, 10 
S. 141. 


7 Mellis, 1872, 9 SLR. 630. 


8 Russell v. Johnston, 1827, 6 S. 255; 
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some of the parties inhibited, or if no special mention is made of the date 
of registration of the inhibition, it is necessary to record at length the 
document authorising the marking. 

Expenses of Recall.—f the inhibition has been recalled as nimious and 
oppressive the inhibitor will be found liable in the expenses of the recall! 
On the other hand, if the inhibition was warranted and is only recalled 
on caution, the expenses of recall must be borne by the petitioner. If an 
inhibition, reasonable and warranted in its origin, has become unnecessary 
by reason of all questions between the parties being settled and their 
claims extinguished, the inhibitor on application to him is bound extra- 
judicially to withdraw his diligence, otherwise he will be made liable in 
the expenses of the petition to the Court for recall.” If, after an extra- 
judicial recall has been refused, a petition for recall is presented, the 
petitioner is not then bound to accept of an extrajudicial recall? But if 
no extrajudicial application was made to the inhibitor, he will not be 
made liable for the expense of a judicial recall* In any view the party 
inhibited seems lable for the expense of clearing the record.® In a 
petition for recall of arrestments or inhibition on the dependence, 
expenses must either be awarded or reserved. An interlocutor recalling 
the diligence and allowing extract, but not disposing of or reserving the 
question of expenses, was found to exhaust the cause; and it was therefore 
incompetent to move for expenses, either in the petition or in the original 
action.° 

A threatened inhibition may be Interdicted—aA defender against whom 
inhibition is threatened need not wait till it is used and then apply for 
recall. If malice and oppression can be instantly verified,’ or if he is 
willing to find caution yudicatwm solvi,s he may interdict the threatened 
use of the diligence. The application for interdict must be made to the 
Supreme Court.’ 


1 Stair v. Agnew, 1822, 2 8. 106 (N.E. 
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ENDURANCE OF INHIBITION—Prescription.—Inhibition is personal to the 
party inhibited and does not strike at the debts or deeds of his heir. It 
does not fall by the death of the inhibitor; his representative will sist 
himself as pursuer in the action or creditor in the obligation." Inhibition 
on the dependence falls if the summons falls, eg. where it is not called 
within year and day.” Where the Court on cause shown, but reserving 
all objections, allowed the pursuer to call his summons prior to the day 
on which it could otherwise have been called, this had no effect in keeping 
alive the diligence.? Although the action has fallen asleep, the inhibition 
will subsist. It cannot of course be used when the action is asleep.” 

Assuming that the action has been duly gone on with or that the 
inhibition is in execution, it is provided by the Conveyancing Act, 1874, 
that all inhibitions subsisting at the commencement of the Act prescribe 
in five years therefrom, and all inhibitions recorded after its commence- 
ment prescribe on the lapse of five years from the date on which they 
take effect. Where a notice has been registered, the prescription will run 
from the date of its registration. But by again registering the inhibition, 
or by the registration of a memorandum, in the Register of Inhibitions 
before the five years have expired, the inhibitions continue in force for 
an additional period of five years from the date of such subsequent 
recording. The inhibition or memo or a new memo may be again 
recorded, with the like effect, before the expiration of every subsequent 
period of five years. But inhibitions subsisting at the commencement of 
the Act cannot be made effectual for a longer period than they would 
have been if the Act had not been passed.® A distinction is thus made 
between inhibitions existing at the commencement of the Act and those 
executed thereafter. The provision for renewal of the inhibition by 
registration of it or of a memo may be taken advantage of by heirs or 
assignees. This applies to inhibitions executed before or after the Act. 

Under the former law inhibitions prescribed only by the lapse of 
forty years, and the period only began to run from the date when the 
deed challenged was made public by infeftment or possession, as until 
that time the inhibitor was not presumed to know of it and was therefore 
non valens agere.’ The law has thus not only altered the prescription 


1 See p. 552, supra. 5 Roughead v. Stephenson, 1842, 4 D. 
2 Ross’ Lect. 1.499; Thorburn v. Coz, ao pe ee 
1830, 8S. 945. 1ct. ¢. 94, sec. 42. 
7 Bank. 1. 7. 143-4; Moutres 
3 : Laie ; v. 
Thorburn v. Cox, supra. Porteous, 1682, M. 6960, Falconer, No. 


4 Herbertson v. Baater, 1830,88.564; 32; Kennoway v. Crawford, 1681, M. 
Baring Bros. v. Wight, 1824,2 8. 727 5171; Blackwood v. Miln’s Ors. 1752, 
(N.E. 609). M. 3396, 
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from forty to five years but has changed the time from which it runs,— 
which leads to important results. Under the old law any deed granted 
within forty years of the inhibition could be challenged at any time 
within forty years after it became known to the inhibitor by infeftment 
or possession thereon. Now the challenge itself must be made within 
five years of the registration of the inhibition. It is no answer that the 
inhibitor was unaware of the existence of the deed and had thus no 
opportunity of challenging it. His only safe course is before the lapse of 


the five years to renew the inhibition by recording a memorandum to 
that effect. 
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HISTORY, NATURE AND KINDS 


ADJUDICATION IN EXECUTION 


ITS GROUNDS ARTICULATE ADJUDICATION 
PARTIES TO THE ACTION ADJUDICATIONS ON DEBITA FUNDI 
THE SUMMONS OBJECTIONS TO THE ADJUDICATION 


History of Adjudication —Until the 13th century the execution of 
diligence was confined to the moveable estate of the debtor. The first 
record of diligence being authorised against the heritable estate is found 
in a Statute of Alexander II. ; it provided that if there were no moveables 
the Sheriff should give notice to the debtor to sell his lands within fifteen 
days, failing which they would be transferred to the creditor in satisfaction 
of his debt. This sale or transference was absolute and irredeemable ; 
but, by statute in 1469,’ a power of redemption was given to the debtor 
within seven years. The power of selling the lands was gradually 
relinquished and the diligence came to be restricted to a redeemable 
transference of the apprised portion of the lands. 

The apprising or appreciation, which was at first conducted before the 
Sheriff, came to be performed by messengers, with the result that disorder 
and injustice arose. The sale disappeared, the appreciation was care- 
lessly done, and the lands were assigned to the creditor at great 
undervalue. The ceremony was eventually transferred to Edinburgh ; 
but the expense of bringing witnesses to prove the value of the lands 
put an end to the appreciation and the creditor was allowed to enter 
to the whole lands and draw the rents without any accounting. The 
creditors who were first in time carried off the whole estate. 


1 Cap. 24 (Thomson’s Act, vol. i. p. 735). 2 Cap. 36. 
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The following steps were taken to remedy these palpable grievances, 

(1) By 1621, c. 6 and 7, it was provided that the rents drawn by 
apprisers above the value of the interest of their debts should be imputed 
pro tanto in discharge of the principal sum. 

(2) By 1661, c. 62, it was enacted that all apprisings led before or 
within year and day after the first effectual apprising should rank parr 
passu. The first effectual apprising was that which was first effectually 
completed by sasine or charge against the superior. 

(3) By 1672, ec. 19, an action of adjudication in which the debtor was 
called as defender was substituted for apprising. The value of the lands 
was ascertained, and a portion equal to the debt and a fifth part more 
was adjudged to the creditor. The debtor then renounced his possession 
of this part. On obtaining decree the creditor might enter into possession 
of the lands, and intromit with the maills and duties in satisfaction of 
his interest without being bound to account. The lands were redeemable 
within five years from the date of the decree, by payment or consignation 
of the principal, interest, composition, expenses of infeftment, and interest, 
failing which they belonged to the adjudger irredeemably. If the debtor 
did not concur in the adoption of this procedure and ratify the decree, he 
was left to the hardship of the old law. For this purpose it was provided 
that adjudications for debt should alternatively be for special and general 
adjudication. The special adjudication is that just explained. By the 
general adjudication, as under the former law, the adjudication was not 
directed against a special part of the debtor’s estate, but against his whole 
lands; there was no inquiry as to the value of the lands; intromission 
with the rents went to extinguish the debt as well as the interest; and 
the period of redemption was ten years." 

The summons of adjudication accordingly concluded, alternatively (1) 
for special adjudication of so much of the estate as would satisfy the 
debt with a fifth part more, and (2) in the event of the debtor not 
renouncing possession for general adjudication of the debtor's whole 
estate.2 A creditor who had obtained special adjudication could not use 


1 Bell’s Com. 1. 740 et seq.; Ersk. 2. though the document of debt stipulated 
12. 1 et seq., 39; Bank. 3. 2. 25 et seg.; for a penalty in case of failure, a special 
Stair, 3. 2. 13 et seg; Mack. 2. 310; adjudication could not be deduced for 
Kames’ Law Tracts, p. 313; Kames’ this) A general adjudication, on the 
Statute Law, p. 1. other hand, contained no conclusion for 

2 Special adjudication was deduced for an additional sum because of the creditor 
the principal sum and interest and a fifth being bound to take land for his money, 
part more, not in name of penalty, but but if a penalty were stipulated for in 
for the loss of the use of the money; also the document of debt, the adjudication 
for the composition and expenses. Al- was deduced for the penalty as well as 
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any other diligence against the debtor, while a creditor who had obtained 
general adjudication was not prevented from using other diligence. He 
was in the position of a proper creditor having merely a general security 
for payment. 

Although in practice special adjudication was never made use of, the 
above form continued till 1847,! when it was provided that it should be 
lawful to conclude for a decree for general adjudication without such 
alternative. In practice the action concludes simply for general adjudi- 
cation, and the conclusions are usually limited to a portion of the estate ; 
otherwise the debtor may get them restricted to a portion.” 

Adjudications have been rendered less frequent by the provisions of 
the bankruptcy statutes “that sequestration shall as at the date thereof 
be equivalent to a decree of adjudication of the heritable estates of the 
bankrupt for payment of the whole debts of the bankrupt, principal and 
interest, accumulated at the said date ; and when the sequestration is dated 
within year and day of any effectual adjudication, the estate shall be dis- 
posed of under the sequestration according to the provisions of this Act.” * 

Nature and Kinds.—Adjudication is the diligence by which a credi- 
tor attaches the heritable estate of his debtor, either in payment or in 
security of debt, or in implement of an obligation to convey the subject 
adjudged. Although a diligence, it is in form an action, and proceeds in 
ordinary form of process from summons to decree. 

It is of three kinds—(1) in execution, where the debt is presently 
due; (2) insecurity, where the debt is future or contingent, and the debtor 
is vergens ad inopiam ; and (3) in implement, where it proceeds upon an 
obligation in which the debtor has bound himself to convey the subject 
of which adjudication is sought. Only the two former properly fall under 
the head of adjudication for debt. The last is really a form of action for 
specific implement; but it will be briefly noticed hereafter. 


ADJUDICATION IN ExEecutTion.—J/ts Grounds.—Adjudication in execu- 
tion proceeds either upon a decree duly constituting the debt or upon a 
liquid document, as bond or bill.* “ And it must be precisely liquidated, 


for the principal, interest, composition 
and expenses (A.S. 26 February 1684). 
Wilson v. Home, 1684, M. 79; Baillie v. 
Watson, 1737, M. 88. 

110 & 11 Vict. c. 48, sec. 18; 10 & 
11 Vict. c 49, sec. 10 (burgage), re- 
enacted 31 & 32 Vict. c. 101, sec. 59. 

2 Parker on Adjudications, p. 2. 

319 & 20 Vict. c 79, sec. 107. By 


sec. 79 the trustee must within twenty- 
one days after his confirmation record 
the abbreviate in the Register, but the 
Court may on petition allow the abbrevi- 
ate to be recorded after the lapse of the 
period, reserving all objections to the 
contrary ; Martin, 1857, 20 D. 55. 

4 Stair, 3. 2. 15; More’s Notes, 294; 
Ersk. 2. 12. 9; Bank. 3. 2. 37; Bell’s 
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not merely a rule or principle fixed by which it may be reckoned.”! The 
debt must also be due.? 

(1) A Decree.—Where the debt is not constituted, the first step towards 
adjudication is to obtain decree of constitution? Although there is a 
document of debt, if it is ambiguous, or wanting in any material particu- 
lar, or dependent on a condition, or is prescribed, or has been lost, a 
decree of constitution is necessary. Although a document is sufficient 
to establish the debt, as an account attested by the debtor, this does not 
render decree of constitution unnecessary.” The production of a copy of 
a bill, along with the notarial protest, will not dispense with constitution, 
as this only shows “that the bill once existed, not that it is resting- 
owing.” ° Where a creditor whose debt was constituted by document has 
had to raise an action of constitution because of the absence of or defects 
in the document of debt, decree will pass reserving all objections to the 
debt when produced in the ranking. But decree must be taken for the 
If this differs 
from the sum decerned and adjudged for, the adjudication is inept.’ Where 
the debtor in the document of debt has died, decree of constitution must 
If the ground of debt has been lost, 
a decree of proving the tenor is a sufficient ground for an adjudication. A 


precise amount of the debt as shown by the document. 


be taken against his representative.® 


declaratory decree constituting the debt against certain lands is a sufficient 
warrant for adjudging those lands without any personal decree against 
the defender.® 
tion is of course decree of constitution ; but it is advisable to produce the 


If a bond or bill has been registered, decree of registra- 


bond or bill as evidence of the debt being still subsisting. 

Where the amount of the claim is uncertain, as where it depends on 
a settlement of accounts, the adjudication is not rendered valid by a 
creditor obtaining decree for a random sum reserving all objections. He 
must in competition support the adjudication to the full extent of the 


sum adjudged for." 


Com. 1.775; Parker on “ Adjudications,” 
Demwels 

1 Bell’s Com. supra. 2 See p. 596. 

3 Innes v. Moncrieff, 1821, 1 8. 73 
(N.E. 74); Bell’s Com. supra. 

4 Scott v. Brown, 1828, 7S. 192 ; Bell’s 
Com. 1. 776. 

5 Parker on Adjudications, p. 12. 

6 Hay’s Ors. v. Fleming, 1794, M. 280 ; 
Bell’s Fol. Ca. 47; Bell’s Com. 1. 776; 
More’s Notes, supra. 

7 Hay’s Crs. v. Fleming, supra ; Bell’s 
Com. 1. 777-8. 


8 Buchanan v. Gray, 1801, M. “ Ad- 
judication,” App. No. 12. But if the 
adjudication proceeds upon a decree of 
poinding the ground, constitution against 
the heir is not necessary, it is sufficient 
to call him in the adjudication ; Hep- 
burn v. V. Kingston, 23 November 1694, 
1 Fount. 644, 648. 


9 Mirrie vy. Hamilton, 1740, M. 90; 
Parker on Adjudications, p. 14. 

10 M‘Netl’s Ors. v. Saddler, 1794, M. 
122; Bell’s Com. 1. 777, 779. 
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(2) A liquid Document of Debt— Adjudication may proceed on a liquid 
document of debt, as a bond (personal or heritable), bill, promissory note, 
English penal bond,! bond of annuity, lease,” or “ other legal voucher under 
the debtor’s own hand or that of his authorised Commissioner or Factor.” * 
« An open account, although attested by the debtor,—a bare acknowledg- 
ment for borrowed money or other document which may warrant decree 
in a separate action for payment of the amount; or a Notarial copy of 
the principal document of debt or an original instrument of protest for 
non-payment of a Bill unaccompanied by the Bill, is not sufficient.”* It 
is not necessary that the bill or promissory note should be protested, or 
the protest recorded,’ or that the bond should be recorded and charged on 
“unless there are along with the defender other obligants whom it would 
be necessary to discuss before the pursuer could do diligence.”® An 
obligation granted by trustees is a sufficient warrant to adjudge the trust 
estate.’ 

The document of debt need not disclose its exact amount—Interest—But 
must be ex facie regular.—It is not necessary that the exact amount of the 
debt should appear on the face of the document. If the document of 
debt is one on which interest is due ex lege, or if it bear an express clause 
of interest, adjudication may be led for both principal and interest with- 
out a decree of constitution for the interest; so also, for arrears due on a 
bond of annuity or of rents under a lease. These are concluded for in 
the summons from and after the term at which the debtor fell into arrear, 
and will be accumulated in the state of debt as at the date of the adjudica- 
tion. But arrears of rent for years possessed on tacit relocation after the 
expiry of the lease must be constituted by decree.° 

Interest is due ex lege on sums decerned for by decree, including the 
expenses of process.” Although interest is expressly awarded by the 
decree, interest thereon cannot be exacted." But if the debtor is charged 
and the execution of charge registered in terms of the Personal Diligence 
Act, 1838, the debt and interest are accumulated into a capital sum on 


1 Ors. of York Buildgs. Co. 1783, M. 
228, 229; Bell’s Com. 1. 775-76; Parker 
on Adjns. p. 11. 

2 Porteous Heir v. Nasmyth, 1784, M. 
132, 3 Pat. 9; Parker, supra. 

3 Parker, supra. 

4 Parker on Adjns. p. 12; Hay’s Ors. 
v. Fleming, 1794, M. 280. 

5 Fergusson v. Robertson, 20 Feb. 1816, 
F.C.; Bell’s Com. 1. 775; Parker on 
Adjns. p. 13. 

6 Parker, supra. 


TE. of Breadalbane  v. 
1824, 2S. 621 (N.E. 529), 

8 Porteous’ Heir vy. Nasmyth, 1784, M. 
132, 3 Pat. 9; More’s Notes, 294; Bell’s 
Com. 1. 775; Parker on Adjns. p. 14. 
See a peculiar case, M‘Kenzie v. L. Advocate, 
1756, 6 Pat. 709, revg. M. 220. 

9 Thid. 

10 Dalmahoy & Wood v. Mags. of 
Brechin, 1859, 21 D. 210; Bell’s Com 
G93: 

1 Bell’s Com. 1. 695. 


Macdonald, 
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which interest is due’ The debt, as thus accumulated, may be adjudged 
for, and the further arrears of interest will be again accumulated at the 
date of the decree of adjudication.? Where there is a penalty stipulated, 
adjudication may also be led for the penalty, but this will be restricted 
to the actual expense incurred? Termly failures, in addition to the 
penalty, cannot be adjudged for.’ 

The document of debt must be ex facie regular and not prescribed ; 
the debt must be due at the date of adjudication, and where it is con- 
ditionally due only on the occurrence of a certain event it must be shown 
that the condition is purified. Though the document of debt is under 
suspension it is a good ground for adjudication, all objections contra 
executionem being reserved.° 


PARTIES TO THE AcTION.—The ordinary rules of title to sue are 
applicable here, but notice will be taken of those cases specially dealing 
with adjudication. 

PursuErs.—LKxecutor, Heir, Assignee.—The pursuer is the creditor in 
right of the debt. Where he is not the original creditor, but his executor, 
heir, assignee or other representative, he ought to complete his title before 
raising the action.” Where an executor, nominate or dative, or general 
disponee is in right of the debt, while it is advisable that his title should 
be completed by confirmation before adjudication is led, it is sufficient if 
he is confirmed before the decree is extracted.’ Confirmation after the 
decree is extracted will not validate it.’ Partial confirmation is not 
enough, although it may be sufficient to make it safe for the debtor to pay 
the debt.!° If the executor has received a bond of corroboration from the 
debtor there is no need for confirmation; but it is not sufficient to 
authorise an extract of adjudication that an executor or general disponee 
has obtained decree in foro against the debtor.” Where the creditor's 

11 & 2 Vict. c« 114, secs. 5 and 10; Steel, 1765, 5 Br. Sup. 910; Symington 
Ersk. 3. 3. 77; Bell’s Com. 1. 697. v. Campbell, 1894, 21 R. 4384; More’s 
2 See Crs. of York Bds. Co. 1783, M. Notes, 295; Bell’s Com. supra. 


228; Forbes v. York Buildgs. Co. 1800, 9 Gun v. Sinclair, 1678, M. 13283 ; 
M. App. “ Adjudn.” No. 10; Bell’s Com. Park's Crs, v. Maxwell, 1785, M. 14382 ; 


I 6o (se Parker, p. 14) Lennox v. Grant, 1784, M. 14381; 
3 Infra, p. 588. Arbuthnot v. Cockburn, 1789, M. 14388 ; 
4 Infra, p. 589. Waddell v. Lawrie, 1781, M. 16130; 
5 See p. 596. Alison v. Scollay’s Crs. 1802, M. 3922, 
6 Sinclair v. Sinclair, 26 Jan. 1792, 13 F.C. 88; Bell’s Com. 1. 778. 

Bell’s Oct. Ca, 1; see p. 611. 10 Bell’s Com. supra. 
7 Ersk, 2. 12. 11; Bell’s Com. 1. 777. 1 Watson v. Marshall, 1782, M. 7009 ; 
8 Black v. Shands Common Agent, Anderson v. Innes, 1756, M. 7068. 

1823, 2 S. 118 (N.E. 110); Walson, 12 Arbuthnot v. Cockburn, 1789, M. 


1751, 5 Br. Sup. 788; Earl of Homev. 14883. 
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heir has right to the debt, he must complete his title by service. Where 
a bond was taken payable to A. and the heirs of his body, whom failing 
to B., and B. after A.’s death adjudged without serving, the adjudication 
was found objectionable.! It would be sufficient if the title were com- 
pleted before extract.” 

Where the debt is assigned, the assignee should complete his title to 
the debt, not only before he takes decree or before it is extracted, but, 
differing from the case of an executor, before serving the summons. If 
proceedings are taken by an assignee before the date of the assignation, 
they are null, and his subsequent acquisition of title or the subsequent 
concurrence of the cedent will not validate them.? It is not enough that 
at the time the adjudger was in treaty for the debt.* Thus a party, 
vested with three-fourths of a debt, and in treaty for the remaining 
fourth, which he afterwards acquired, without waiting till his title 
thereto was complete, adjudged for the whole debt; the adjudication was 
found null as to the one-fourth, and restricted to a security as to the 
three-fourths on the ground of pluris petitio.2 But if the assignation is 
obtained before executing the summons of adjudication, it would seem 
sufficient that it was followed by infeftment or intimation as the case 
requires, prior to extracting the decree. It is sufficient that a title is 
acquired prior to the summons being executed though after it is raised.° 
A summons of adjudication bore to proceed at the instance of an assignee 
“with consent and concurrence” of the cedent for all right, title and 
interest competent to him. The cedent having died before the action 
was called, it was insisted in without any mandate from the cedent’s 
representatives or any restriction of the instance. The decree obtained 
in absence was found regular.’ As a general legatee cannot sue the 
debtor of the testator, an adjudication led by a\ residuary legatee, 
who had taken no steps to vest in himself the debt upon which he 
pursued the action, was null and reducible although thirty years had 
elapsed.§ 

Different Creditors as pursuers.—Two creditors in distinct and 


1 Masawell v. Maxwell, 1743, M. 176; Symington v. Campbell, 1894, 21 R. 434; 
Hrsk= PraseSaoG: Bell’s Com. 1. 777. 


4 , . 
2 @un v. Sinclair, 1678, M. 13283; Se SetURL nel GL 


Hay v. E. of Tweeddale, 1676, M. 13282; “121, 3 Pat. 9. 


5 Ibid 
Bell’s Com. 1. 777, 
Maas ig ° Eccle? Ors, 1708, M. 13288, 4 Br. 


3 Abercrombie v. Anderson, 1666, M. Sup. 548. 


13277; Kennedy v. Hamilton, 1666, M. 7 Wilkie v. Flowerdew, 1850, 12 D. 
13277; Forbes v. Gordon, 1724,M.127; 818. 
Crs. of Catrine v. Baird, 1739, M. 108; 8 Hinton v. Connell’s Trs. 1883, 10 R. 


Gun v. Sinclair, 1678, M. 13288; 1110. 
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separate debts cannot raise one summons of adjudication! But one 
creditor may assign his debt to the other as a trustee, or several creditors 
may assign their debts to a common factor or trustee, who can raise the 
action for the common behoof. The summons should then conclude for 
articulate adjudication so that each creditor can extract that part of the 
decree which concerns his own debt.2 In every case where one 
adjudication is led for several separate debts, in order to avoid the risk of 
the whole decree being set aside on account of an excess in the accumula- 
tion of the whole debt, the summons should conclude for articulate 
accumulations, 7.e. the principal and the interest of each debt should be 
separately accumulated and concluded for. This is called articulate 
adjudication and is dealt with afterwards. 

It is not necessary for the pursuer to sist a mandatory until he is 
called upon to do so, and the summons should never conclude for 
adjudication to the creditor and his mandatory.’ 

DEFENDERS.—The defender is the debtor in the obligation founded on 
or his representative. Where the action is directed against a repre- 
sentative, he who is in right of the estate sought to be adjudged will be 
called as defender. It is said to be doubtful, in the case of heritable 
securities in ordinary form, whether the heir or executor of the creditor 
should be the defender, and it is recommended that both be called.? 
There seems no difference in this respect between heritable securities and 
other estate, and as a creditor is always entitled to constitute his debt 
against either heir or executor, it is thought to be clear that the executor 
as owner of the security should alone be called as defender. If the 
security passes to the heir, he will be defender. The defender’s title to 
the estate sought to be adjudged may either be feudally complete, or he 
may have simply a personal title or a personal right by survivance. 

Original debtor as defender.—The ordinary rules for calling defenders 
are applicable to an adjudication.’ If there is more than one debtor and 
they are bound jointly in the same obligation, their separate estates may 
be included in one summons. But it is not expedient to follow this 
course, and separate adjudications should be led. And it would be 
prudent to direct the conclusions against each only for his pro rata share.® 
If, on the other hand, the debtors are bound conjunctly and severally, it is 
competent either to adjudge the estate of one of them for the whole debt 

1 Shand’s Prac. 2. 669; Parker on Dunbar v. Brodie’s Eacrs. 1748, M. 5591. 
Adjns. p. 19; see Douglas v. Tart, 1884, S$ Parker, supra. 
12), LO. 4 Jurid. Styles, iii, 106. 


2 Shand, Parker, supra; AS. 23 5 Reid v. Henry, 1736, M. 173. 
Nov. 1711, sec. 2. See an instance, 6 Parker, p. 20; Mackay’s Prac. p. 520. 
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without calling the others or to include the estates of all in one summons 
of adjudication. Where the debtor is one of two or more several pro 
indiviso proprietors, it is unnecessary to call his co-proprietors in the 
action. The adjudication attaches only the debtor's share, and in no way 
affects the position of his co-proprietors. A fortwrd it is unnecessary, 
where one of several heirs-portioners is the debtor, to call the others.” 
It has been said that while there seems no objection to the competency, 
it is not advisable to include in one summons the estates of two debtors 
in no way connected with each other though both are indebted to the 

It seems clear that such a summons would be held 
If the debtor dies during the action, it may, like an 
ordinary action, proceed against his heir.? 

Where the original Debtor has died—Where the original debtor has 
died, the procedure differs according as the heir has or has not completed 
his title to the estate. 

(1) If the heir duly completed his title by infeftment, he was always 


same creditor.’ 
incompetent.* 


liable for the debts of his ancestor without any proceeding on the part of 
the creditor. The debt, however, although contained in a liquid 
document, must be duly constituted against the heir. If he is willing to 
grant a bond of corroboration, this is sufficient; but if not, a decree of 
constitution must be obtained, and then the adjudication will proceed in 
common form.’ The provisions of the Titles to Lands Act, 1868, sec. 
60 (re-enacting the Titles Act, 1858, sec. 27), by which the action of 
constitution may be combined with the adjudication, are only applicable 
to the case of an unentered heir; and as prior to that Act decree of 
constitution had to be obtained before the action of adjudication was 
raised, it is in this case still necessary that there should be separate 
actions of constitution and adjudication.® 

(2) Where the heir neither completed his title and entered to the 
ancestor’s estate, nor renounced, the following procedure was necessary. 
A general charge to enter heir was served upon him; decree of consti- 


tution was obtained ; thereafter he was charged to enter to the particular 


1 Arbuthnot, 1747, M. 13322; Wat- 
son, 1761, M. 11977. 


2 Cargill v. Muir, 1837, 15 8S. 408. 

8 Shand’s Prac. 1. 669. 

4 Waldie & Pringle, 29 July 1743, 
Elchies, “ Ranking,” No. 12. 

5 1665, M. 212; overruling Guthrie, 
1625, M. 212. 

® An heit’s liability never exceeds the 


value of the estate taken up by him; 37 
& 38 Vict. cap. 94, sec. 12. 

T Bell’s Com. 1. 749. 

8 Buchanan vy. Gray, 1801, M. App. 
“ Adjudn.” No. 12. Adjudication led 
against an heir without a prior decree of 
constitution was merely restricted to a 
security. This, however, is a doubtful 
precedent, as the objector seems to have 
been content with this restriction. 
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estate; and then decree of adjudication was obtained! If the Crown 
was heir, it might be at once called in an action of constitution? In 
1847,° charges to enter heir were abolished, and the procedure was simply 
by action of constitution, followed by adjudication. Prior to 1858 the 
actions required to be separately raised,> but by the Titles to Lands Act 
of that year the two actions might be combined in the case of an 
unentered heir.’ No change in the procedure is caused by section 9 of 
the Conveyancing Act, 1874, which vests the heir with a personal 
right by survivance. Formerly the heir had a year, called the annus 
deliberandt, to consider whether he would enter or renounce the succes- 
sion, and although the charges (when necessary) might be given and the 
summons of constitution or the combined summons executed before, it 
could not be insisted in till after, expiry of the year and day.’ The 
period is now reduced to six months, and as the heir is not now liable 
for his ancestor’s debts beyond the value of the estate to which he has 


succeeded, it may be said that the privilege has been incidentally 


abolished on the principle cessante ratione legis cessat lex ipsa. 


It would 


probably be held, however, that an express provision would be required 


i Sheng Bes, D2 Mere al Lyle Oye Wiese 
OR Oeeietbcmebanike aoe 290.7 Om Belil’s 
Comair io Ole Mackee2 tro L2, 

2 Bells Com. 1. 761; Craig, 2. 17. 
12, 16; Stair, 3. 3. 46; Reid v. Officers 
of State, 1747, M. 1855; Hlch. “ Bas- 
tard,” No. 1. 

3-10 & 11 Vict. cap. 48, sec. 16. 

4 Professor Bell (Com. 1. 794) is of 
opinion that the adjudication of rights 
which though moveable quoad succession 
are adjudgeable, as Royal Bank Stock 
(Royal Bank of Scotland v. Fairholm, 
1770, M. App. Adjn. No. 3), must be 
preceded by a charge, in terms of the 
Act 1695, ¢c. 41, to the next of kin to 
confirm executors within twenty days. 
The Charter of the Royal Bank, however, 
only prohibits “arrestment or attach- 
ment,” and the creditor would therefore 
seem entitled on the debtor’s death to 
confirm as executor - creditor, which 
requires no charge when the debt is 
liquid. If it is illiquid, the next of kin 
may be charged within twenty days to 
confirm as executors, which creates a 
passive title unless they renounce, and if 
they do then decree cognitionis causa 
will be pronounced, after which the 
creditor may be confirmed executor- 


creditor. The charges to next of kin to 
confirm as heirs in mobilibus, required 
by 1695, c. 41, donot seem to be affected 
by the Act of 1847; Ersk. 3. 9. 35. 
Heritable bonds on which no infeftment 
has followed, personal bonds heritable 
destinatione as by exclusion of executors, 
may be arrested during the lifetime of 
the creditor (1661, ¢. 51), but after his 
death they cannot be attached by con- 
firmation as executor-creditor. Adjudi- 
cation is then the only competent dili- 
gence, but beimg heritable, a charge to 
the next of kin under the Act 1695, ¢. 
41, would be out of place; Srnelacr vy. 
Gibson, 1728, M. 14364. 

5 Brown v. Wood, 1851, 13 D. 543. 

621 & 22 Vict. cap. 76; sec. 27; 
31 & 32 Vict. cap. 101, sec. 60. If the 
heir died before decree of constitution 
and adjudication the process could not 
be transferred. A new action had to be 
raised against the next heir of the debtor 
(Parker on Adjns. 69). But as a per- 
sonal right now vests in an heir by sur- 
vivance it seems competent to transfer 
the action. As to procedure, Parker, sup. 
Where debt contracted abroad, Kinloch vy. 
Fullerton, 1739, M. 4456, aff. 1 Pat. 256. 

7 Parker on Adjns. p. 67. 
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to deprive the heir of this privilege, and that a creditor can only insist in 
his action of constitution, or combined action of constitution and adjudi- 
cation, against an heir who neither enters nor renounces, after the 
expiry of the six months.! But if the heir has determined to renounce 
the succession, decree of constitution may be taken within the tempus 
deliberandi.2 The other creditors cannot object.’ 

(3) Where the heir renounces, and he may still do so, although now 
that his liability for his ancestor’s debts is limited to the estate taken up 
nothing is to be gained thereby, the rights of the ancestor’s creditors 
over the estate are preserved.* The procedure in this case is by action 
of constitution cognitionis causa, combined with adjudication contra 
hereditatem jacentem. There are no personal conclusions against the 
heir For long prior to the Titles to Lands Act, 1858, it had been 
settled by decisions and practice that these actions might be combined.° 
They were also combined where the heir determined to renounce.’ The 
decree of constitution simply declared the amount of the debt, and the 
decree of adjudication had the same effect as if the debtor were alive. 

Where the Debtor has executed a Trust-conveyance of heritage on which 
the trustees are infeft—A distinction must be made between an inter vivos 
and a mortis cwusa trust. 

(1) Inter vivos.—The trust may be irrevocable—as a trust for 
creditors, or a marriage-contract trust; or revocable—as a trust merely 
for the granters’ behoof. Although the debtor has granted a trust- 
conveyance of his heritage for behoof of his creditors, on which the 
trustees are infeft, an adjudication led by a creditor of the truster will 
be directed against him. The radical right is in him.’ Where the 
debtor has executed a family trust, under which he is himself a bene- 
ficiary in a heritable right, the adjudication will also be led against the 
truster. Where the trust is executed for the granter’s behoof, creditors 
will as in the preceding case direct the adjudication against the truster. 
The execution of a trust for the granter’s behoof amounts to nothing 


1 Mackay’s Prac. p. 524. renunciation in the action—Parker on 
2 Stair, 3.2.46; Parker on Adjns. p. Adjns. 70. 

73. 8 Ersk., Bell, supra. As to procedure 
3 Blair v. Brown, 1631, M. 6870. see Parker, p. 70, ete. 


® Bell’s Com. 2. 391; 1.779; Campbell 
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" Boyd v. Boyd, 1676, M. 188 ; Cowrty 1833, 11 S. 256; Lindsay v. L. & N.- 
v. Stevenson, 1678, M. 2237; Ersk. WW, Ry. Oo. 1860, 22 D. 571; Jackson v. 
supra. Halliday, 1758, M. 2769, 5 Br. Sup. 
’ It is sufficient to lodge a minute of 362; Meiklam v. Glassford, infra. 
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more than a transference of administration, and cannot alter the nature 
or mode of the diligence by which the estate is to be attached! If 
the granter is dead, the adjudication will be directed against his heir. 
The leading case is Campbell of Edderline. The estate was conveyed 
to trustees absolutely and irredeemably for behoof of creditors and 
with power of sale; the purposes were to pay debts and to entail the 
remainder on a certain series of heirs; the trustees were infeft and in 
possession when the truster died. Adjudications led against the appar- 
ent heir were found competent—“the conveyance having been a trust 
for the granter’s behoof though it contained a power to the trustees of 
selling the lands for the purpose of paying off the granter’s debts, but 
which power the trustees never exercised and still stood bound in the 
event of a sale to reconvey or settle the remainder for behoof of the 
granter and his heirs.’* In the case of a trust-deed for creditors and a 
trust for the granter’s behoof, it would also seem competent to direct the 
diligence against the trustees.’ 

(2) Mortis causa.—Where the debtor has died leaving a trust-dis- 
position. If the trustees are infeft and proceeding to administer the 
estate, the adjudication would seem properly directed against the trustees, 
as the heir may have no interest whatever in the estate. Where the 
trustees do not enter into possession, adjudication against the heir seems 
competent. 


Tue SumMMons.—The action of adjudication is competent only in the 
Court of Session, except in the case of adjudication contra hereditatem 
jacentem, which may competently be raised in the Sheriff Court where the 
lands lie.t Formerly the summons proceeded on a bill or petition ° to the 
Lords of Council and Session, on which a fiat passed in the Bill Chamber 
as a matter of course. Since 1847 this is unnecessary, and a summons of 
adjudication passes the signet without any special warrant. As adjudica- 


1 Jhid.; Renton v. Girvan, 1833, 12 §, 8 Bells Com. 2. 391; Barbour v. 
266; see Meiklam v. Glassford, 1851, M‘Minn, 1826, 48. 806 (N.E. 813). 
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for the purpose of being sold for pay-  Bell’s Com. 1. 751-2; Ker y. Primrose, 
ment of debts on the requisition of the 1709, M. 46 ; Hyslop V. Richardson, 1758, 
heir in possession, but with the proviso M. 49 and 177; Sheriff Courts Act, 1877, 
that until sold the heir in possession — sec. 8, 
should retain all his powers and privi- Aelis #, a. te 
leges, an adjudication against the heir 5 For errors in, see Lied v. Ker, 1739, 
was found competent. M. 4154; Maxwel & Riddel v. Maxwel, 
2 Campbell (Edderline Ranking), 1801, 1743, M. 5174; Wilkie v. Flowerdew, 
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tion is a diligence it is essential that the summons should be strictly 
accurate and the procedure regular.’ 

Its Form—Penalty—Termly failures—Expenses.—The summons is in 
ordinary form. It sets forth that it is necessary that the subjects 
described should be adjudged from the defender and decerned to belong 
to the pursuer for payment of his debt, principal, interest and expenses, 
as accumulated at the date of the decree of adjudication with interest on 
the accumulated sum during the not-redemption.? 

Where the ground of debt provides a liquid penalty in case of failure 
to pay the principal—as a fifth part more—this may be concluded for 
and included in the State of debt. A penalty of more than a fifth is 
exorbitant,’ and the excess may be disallowed.° 
the Court whether the penalty is afterwards to be restricted or not.’ As 


It is in the discretion of 


the intention of a penalty is to cover expenses, the creditor will, as a 
rule, not be entitled to demand more than is necessary to indemnify him 
for the expenses and loss to which he has been put in recovering his 
claim.’ Where the expenses incurred by the creditor, and his loss by 
dead interest, were considerable, the Court allowed the whole penalty.° 
Where a decree of constitution has been taken on a document containing 
a penalty, the summons of adjudication should not conclude both for the 
expenses of the decree of constitution and for the penalty. It was found 
that a penalty could be concluded for, although, in a previous process 
of suspension, the letters had been found orderly proceeded for principal 
and interest without any mention of penalty.® 

The case of an English penal bond is peculiar. The creditor may 
either adjudge for principal and interest, or for the penalty, but not for 
both; and in either case interest will be got on the accumulated sum 


from the date of the decree.’? So an adjudication, led not only for the 


1 See Wilkie v. Flowerdew, supra (where 7 Bell’s Com. 1. 701; Parker, supra ; 


wrong date of assignation on which the 
adjudication was led was held fatal) ; 
Grieve v. Burns, 1871, 9 M. 582. 

2 See Jurid. Styles, iii, 114 et seq. ; 
Mackay’s Prac. p. 519; Parker on Adjns. 
151. As to interest, see p. 580, supra. 

3 Parker on Adjns. 15, and cases in 
following notes; Blackwood v. Hamilton, 
1718, M. 15819, Robert. App. 211. 

4 Porteous’ Heir v. Nasmyth, 1783, M. 
120, aff. 3 Pat. 9. 

5 Stair, 3. 2. 32; Dalrymple v. Lyon, 
1752, M. 804; Morris v. Orrock, 1678, 
M. 7426. 

6 19 & 20 Vict. c. 91, sec. 5. 


Porteous’ Hew v. Nasmyth, supra; Jarvie- 
ston’s Ors. 1782, M. 141325 Tyson -y. 
Cunninghame, 1771, M. App. “ Adjn.” 
No. 5; Park v. Craig, 1771, M. App. 
“ Adjn.? No.6; Buchanan v. Gray, 1801, 
M. App. “Adjn.” No. 12; Crs. of Kin- 
minty v. Gordon, 1757, M. 129. 

8 Murray's Crs. 1772, M.268; Auchin- 
breck’s Ors. 1769, M. 268, Hailes, 271. 

® See Baird vy. Morison, 1693, 4 Br. 
Sup. 96. 

10 Ors. of York Buildings Oo. 1783, M. 
228 and M. 229; Forbes v. York Butld- 
mgs Co. 1800, M. App. “ Adjn.” No. 10, 
12 F.C. 369. 
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penal sum but for a fourth part more, was restricted to the penal sum 
and interest thereon from the date of the decree ;! and an adjudication led 
for principal and interest and a fifth part of the principal as penalty was 
inept as to the penalty.” In practice the method of adjudging on these 
bonds is to adjudge for the principal sum and interest thereon (provided 
that these when accumulated do not exceed the penal sum, and, if they 
do, to restrict the accumulation to the penal sum) and for interest on the 
accumulated sum from the date of the decree of adjudication.’ 

Termly failures, or penalties for failure in payment of each term’s 
interest, which are commonly met with in heritable bonds in addition to 
the penalty for failure to pay the principal, should never be demanded 
along with the principal and penalty. There are many cases in which 
adjudications have been restricted to a security by adjudging for both 
penalty and termly failures. Where there is no penalty stipulated for, 
as in bonds of annuity or tacks, termly failures may be adjudged for. 
Where the expenses of the action of constitution have been given, these 
may be added, and a conclusion for adjudication for them inserted. But 
as adjudication is a diligence, the summons should not contain any con- 
clusion for expenses of process, though the Court may award expenses in 
the event of the debtor unnecessarily opposing. These expenses, however, 
do not form part of the accumulated sum in the adjudication, and are not 
adjudged for in the action. They are kept separate from the decree of 
adjudication by the agent taking and extracting a separate decree in his 
own name.’ In one case the Court refused to add to the decree of adjudi- 
cation either the expenses of the process or the expenses of a separate 
process for the same debt.° If there is a penalty in the ground of debt 
the expenses will be recovered out of the penalty ;" and this though the 
penalty has been restricted to necessary expenses.® The debtor cannot 
redeem without paying the expenses. Both penalty and expenses should 
not be concluded for, or if this has been done from oversight both should 


not be charged in the State of accumulation.’ 


1 Ors. of York Buildings Co. 1783, M. 5 Shand’s Prac. 2. 675 ; Beveridge’s 


229. 

2 Forbes v. York Buildings Oo., supra. 

3 Shand’s Prac. 2. 660; Parker on 
Adjns. 15. 

4 Morris v. Orrock, 1678, M. 7426 ; 
Park v. Oraig, 1771, M. App. “ Adjn.” 
No. 6, Hailes, 444; Hart v. Nasmyths, 
1775, M. 119, Hailes, 661; Porteous’ 
Heir v. Nasmyth, 1783, M. 120, aff. 3 
Pat. 9; Stair, 3. 2.32; Parker on Adjns. 
15. 


Forms, p. 493; Parker on Adjns. p. 32. 
This only applies to an adjudication for 
debt. In an adjudication in implement 
or declaratory adjudication expenses may 
be concluded for. See p. 669. 

6 Sutherland vy. Duff, 1735, Elchies, 
“ Adjn.” No. 3. 

7 Auchinbreck’s Ors. 
Hailes, 271. 

8 Davidson v. Mackenze, 1774, 5 Br. 
Sup. 437. ® Parker on Adjns. p. 15, 


1769, M. 268, 
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Description of the Subjects—In describing the subjects against which 
the adjudication is directed, great latitude was allowed, as creditors seldom 
had accurate information as to their debtor's property. As the title of 
the adjudger is now completed by registration of the extract decree, the 
description should be sufficiently specific to enable this to be done. “ It 
will be sufficient if it is such as clearly to identify the subjects adjudged 
to be those in the Debtor's Titles.” ? An adjudication of all lands belong- 
ing to the debtor within the parish of and shire of Dumfries, 
was found too vague;* while an adjudication of the lands of Enoch along 
and sheriff- 
dom of Dumfries, was held to carry all lands lying contiguous and passing 
under that common designation.* An adjudication of All and Haill a 
tack of the lands of Daldowie and others without mention of parish, shire, 


with parts and pertinents, lying within the parish of 


date, landlord, rent, or endurance, was sustained. Where the summons 
only gave the name of the lands along with a statement that they had 
belonged to the father of the debtor, an objection that neither the parish 
The 
real burdens, conditions, or limitations need not be inserted, but only 


nor county in which the lands lay was specified was repelled.® 


referred to.’ 

Lffect of a general clause.—Where, after the description of the special 
subject adjudged, there is added a general clause “and all right and 
interest therein,” this will attach all subordinate rights competent to the 
debtor relating to the principal subject.8 Thus, where lands were 
disponed by ex facie absolute disposition, but under a back-bond, a 
creditor of the disponer, adjudging from him the lands with all right, 
title, interest, and reversion, was preferred to the reversion to a subse- 
quent adjudger of the back-bond.’ So, an apprising of a tenement with 
all right competent to the debtor was found to carry an annualrent pay- 
able to him from a part of the subjects which did not belong to him.'° 


1 Mackay’s Prac. p. 519 ad fm. As 


6 Peirse v. Ross, 1792, Bell’s Oct. Ca. 
the decree of adjudication of an entailed 


No. 3. 


estate does not require to specify the con- 
ditions and real burdens under which the 
entail is held, but merely refers to the 
deed of entail, the summons will be like- 
wise abbreviated, 10 & 11 Vict. c 48, 
secs. 4 and 5, and c, 49, secs. 3 and 4. 

2 Parker on Adjns. p. 18, and see p. 19 
as to description of personal rights; 
Ersk. 2. 12. 8. 

3 Apprisers of Enoch, 1680, M. 183. 

* Ibid. The subject was a barony, but 
this seems immaterial. 

5 Ors, of Pinmore, 1784, M. 181. 


7 Parker on Adjns. p. 18. 


 Ersk..2. 12. 8; Stair, 3. 2. 16, and 
following cases. 

9 Menzies v. Brown, 1710, M. 185, 4 
Br. Sup. 815. The second adjudication 
was quite good. Lady Huttonhall v. 
Cranston, 1631, M. 138; see also Menzies 
v. Gollespie’s Ors. 1761, M. 5974, and 
Paul v. Boyd, 1829, 7 S. 621. 


10 Nisbet v. Mein, 1674, M. 183; 
Fairholm v. Renton, 1673, M. 182; Stair, 
3h Oe Sey 
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Similarly, an adjudication led against a liferent was held to attach the 
fee, the debtor having power to revoke the conveyance of the fee.! One 
decision seems irreconcilable with these cases, as it has been held that an 
adjudication of lands as belonging to a husband with all his right, title, 
and interest therein, when the lands really belonged to his wife, would 
not attach his jus maritc in the rents.? The decision has been doubted.? 
It seems to have proceeded on the footing that the jus mariti must be 
expressly adjudged, but this is also contrary to a prior case‘ An 
adjudication of lands will carry the minerals and all other pertinents,> 
but an adjudication of the lands with all right and interest therein will 
not carry the teinds,—these are a separate estate.° But if teinds are 
mentioned in any part of the decree of adjudication, the teinds of the 
whole lands adjudged will be carried.” The emoluments of the hand-bell 
of a town were carried by an adjudication of the common good.’ In 
order to ensure that the adjudication will be operative to the widest 
possible extent, and will carry the lands or other heritage and everything 
connected with it, a general clause should be introduced into the summons.° 


ARTICULATE ADJUDICATION.—It has been seen that where there is a 
gross overcharge in the sum for which adjudication has been led, the 
diligence is null; and if the adjudication has been led for different debts, 
but all accumulated into one sum in the same summons, the result of 
such an overcharge in any one of the debts is fatal to the whole adjudica- 
tion.’ Articulate adjudication is designed to avoid this danger by 
accumulating each debt separately, so that a pluris petitio in one of them 
does not affect the others.’ In order that an articulate adjudication 
should be effectual there should be proper conclusions in the summons 
for accumulating the debts separately, or the interlocutor must be so 
expressed as to have that effect; otherwise, the extractor has not the 


1 Baird v. Morrison, 1693, 4 Br. Sup. 
96. 

2 Calder v. Steele, 19 November 1818, 
F.C. 

3 More’s Notes, p. 300. 

4 Menzies v. Gillespie, 1761, M. 5974 ; 
Ersk. 2. 12. 8. Every right competent 
to the debtor, though not a right of pro- 
perty, will be carried by a general clause 
of all right and interest belonging to the 
debtor in the said lands. 

5 Qughterlony v. E. of Selkirk, 1755, 
M. 164; Apprisers of Enoch, 1680, M. 
183. 


6 Home v. Home, 1702, M. 184; Ersk. 
2. 12. 8. 

7 Officers of State v. V. Teviot, 1702, 
2 Fount. 163. 

8 Wilson v. Mags. of Dysart, 1686, M. 
140. 

9 Blackwood v. Miln’s Crs. 1752, M. 
3396; Ersk. 2. 12. 8. 

10 Porteous’ Heir v. Nasmyth, 1784, M. 
132, aff. 3 Pat. 9; Catrine’s Crs. v. Baird, 
1738, M. 107, 108; Bell’s Com. 1. 774. 

1 Bell’s Com. 1.773; Parker on Adjns. 
p. 31. 
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power to make the adjudication articulate. - Thus, where the summons 
concluded that the lands should be adjudged for the debts “as the said 
debts shall be jointly or separately accumulated,” and decree was taken 
simply in terms of the libel, the extractor was found to have no power to 
extract it articulately.' 

Although an articulate adjudication is peculiarly suited for those 
cases in which there are several grounds of debt with different amounts 
of interest, and which are often assigned to a trustee to lead one adjudi- 
cation for the whole, it is equally competent where there is only one 
eround of debt. Thus in an adjudication led on a bond, the principal, 
interest and penalty may be separately stated, with the result that an 
error in any of these sums will only affect the sum in which the error is 
made.” It is advisable, therefore, even in an adjudication on one ground 
of debt, that it should be articulate? There is one case where, although 
the adjudication is for several debts and yet not articulate, a pluris petitio 
in one claim has been held not to annul the adjudication wm toto—ze. 
where it appears from the ground of debt that the adjudger is merely 
a trustee in the claim of debt in which the pluris petitio has occurred. 
The adjudger’s own debt was held not to be affected.* 

It is the practice to adjudge for interest on the accumulated sum.? 


ADJUDICATIONS ON DeBITA FUNDI.—Where the debt has been con- 
stituted a debitum fundi, but there is also a personal obligation for its 
payment, as in a bond and disposition in security, an adjudication pro- 
ceeding on the personal obligation is similar to the ordinary adjudication. 
Where the lands already burdened are adjudged, its only use is to 
accumulate the arrears of interest so as to make them bear interest; but 
for this interest the adjudger has no preference over other creditors 
adjudging on a personal ground of debt.° Such an adjudication may 
include other lands along with those disponed in security." The adjudger 
of course has it in his option to adjudge upon the real right in the 
manner after noticed instead of on the personal obligation. 


1 Landale v. Carmichael, 1794, M. 5 Dallas’ Styles, 1773 ed. VI. P. IIT. 
305, 1 Ross’ L.C. (Land Rights) p. 174;  p. 46; Shand’s Prac. 2. 675. Bankton’s 


Bell’s Com. 1. 774; Parker, supra. objection (3. 2. 46) to this proceeds on 
2 L. Camelford’s Trs.v. Maxwell, 1789, the exploded doctrine that adjudication 

M. 309; Parker, p. 31. is a disposition under redemption and 
3 This mode was disapproved by L. not a mere pignus pretoriwm. 

Pres. Campbell in Landale v. Carmichael, 6 Mackenzie v. Cockburn’s Ors. 1699, 

supra, 1 Ross’ L.C. p. 179-80. M. 259; Bank. 3. 2. 98; Bell’s Com. 


4 Baillie v. Gairdner, 1683, M. 101; 1. 753; 2. 414. 
Catrine’s Ors. v. Baird, supra. 7 Bell’s Com. 2. 414. 


ON DEBITUM FUNDI 593 


On the other hand, where there is a real burden, but no personal 
obligation, or an invalid one as in a heritable bond by a married woman, 
or where it is desired to make the interest upon interest a real burden 
and therefore a preferable claim, a process of poinding the ground must 
first be brought against the debtor and his tenants in the lands. The 
decree of poinding the ground converts the arrears into a principal sum 
bearing interest, and really secured. After the letters of poinding the 
ground have been executed an adjudication may be raised.! The adjudi- 
cation will narrate the grounds of debt, the decree of poinding the ground 
and execution of the letters, and will conclude for adjudication in common 
form. The summons can only contain the lands disponed in security. 
The decree of adjudication accumulates the arrears, which are now a real 
debt, and gives a preference for the interest of the accumulate sum. A 
decree of constitution against the heir,’ or his entry, or a charge to him 
to enter * (when otherwise required before 1847) is not necessary prior to 
the poinding of the ground. “The poinding of the ground is a direct 
warrant for the adjudication.” ° 

Preference depends on the prior real right.—The preference of an 
adjudger, whose debt was already a debitum fundi, over the diligence or 
rights of other creditors, depends not upon his adjudication, but on his 
prior real right. The holder of a heritable bond will therefore have a 
preference, apart from his adjudication, over prior adjudgers on personal 
His 
adjudication will give him a preference also for interest upon arrears of 


debts or posterior bondholders, for principal, interest and penalty.° 


interest over all other adjudgers or bondholders whose real rights are 
subsequent to his poinding of the ground.’ Erskine states that Stair lays 
it down that adjudication led upon a real right in security is preferable to 
all adjudications or diligences subsequent to the date of the real right for 
the interest on the accumulate sum.* 
do not bear out the statement, and it is thought that it can only apply to 


The passages in Stair referred to” 


adjudications or other rights which have not been made real prior to the 


1 See p. 630, infra. 

2 Bell’s Com. supra; Bank. 3. 2. 96; 
Ersk. 2. 8. 37. 

3 Oliphant yv. Hamilton, 1667, M. 
2171; Bank. 3. 2. 96, 100, and 2.5. 11; 
Bell’s Com. 1. 754. 

4 Moncrieff v. Lord Balnagowne, 1635, 
M. 9315; Hepburn v. V. Kingston, 
1694, 4 Br. Sup. 219; Stair, 3. 5. 23; 
Bank. supra. 

5 Bell’s Com. supra. Intimation is 
not required although it is the first 


adjudication, 1661, c. 62; 54 Geo, III. «. 
137, sec. 9, repealed by 19 & 20 Vict. « 
79, sec. 2, and re-enacted by 19 & 20 
Victaen Ol secn. 

6 Stair, 2. 10.1; 4. 23. 3, 5, 6; 4. 
SORL a eto ge Dala, Yen. Ue eoe 20 ON 
Birk 2h on sa bells Com. 12775385 
Herries v. Aslowen, 1610, M. 257; as to 
penalty, Jarvieston’s Crs. 1782, M. 14132; 
contra, Menzies’ Trs. 1739, M. 10044. 

7 Bell’s Com. 1. 753-4. 
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poinding of the ground. Adjudications led on debita fundi are not subject 
to the pari passu ranking, and inter se the preference is according to the 
priority of the respective rights in virtue of which the debita fundi are 
constituted.’ 

The extent to which the adjudger on a debitwm fundi may claim a 
preferable ranking in competition with other adjudgers or creditors, 
according as his adjudication was directed against the subjects over which 
his security extended, or against different lands, is dealt with elsewhere.” 


OBJECTIONS TO THE ADJUDICATION.—AIl objections which could be 
stated in answer to a demand for payment may be pleaded against the 
validity of the adjudication. They may be stated by the debtor as 
defences to the action of adjudication, or by the debtor or other adjudgers 
in the action of maills and duties raised by the adjudger, or by other 
adjudgers in a competition.® 

1. The decree or document constituting the debt must be valid and ex facie 
regular..—Where the debt is constituted by a decree of Court the decree 
must be obtained in an action of constitution regularly and correctly 
proceeded with, and must be pronounced by a Court of competent juris- 
diction.” Although the Court had in itself no jurisdiction, if the parties, 
having power to prorogate it, have done so, the decree is good. But pro- 
rogation by a tutor for a pupil, or by a curator bonis, is ineffectual. 
Where the action though directed against the tutors of a pupil was not 
executed against them,’ where the curators of a minor were not cited, 
and where the decree was taken against a deceased debtor, everything 
that followed was null.” If tutors and curators have been called and 
cited, but have not appeared, decree obtained against the pupil without 
the appointment of a tutor ad litem is not null, but has only the effect of 

1 Supra, p. 593, note 6; 1661,c. 62. 

* Infra, p. 630. 

3 See pp. 623, 657, infra. 

4 The superior has no title to object 
to the document of debt as an ineffectual 
warrant for adjudication— Monteith y. 
Ingels, 1869, 7 M. 523. 

5 Bell’s Com. 1. 776; Rankine v. 
Rankine, 1821, 18.43 (N.E.47); Paterson 


1741, M. 175; Blackwood v. Boys, 1752, 
Klchies, “ Adjn.” No. 43; Porteous v. 
Bell, 1757, 5 Br. Sup. 857. 

Se Rell’ Comamla sii: 
Rankine, supra. 

7 Macturk vy. Marshall, 7 Feb. 1815, 
18 F.C. 212; Dewar v. French, 1695, 
M. 241; More’s Notes, p. 296. 


Rankine v. 


vy. Ross, 1696, M.'7579; Ker v. Calderwood, 
1706, M. 7556; Forbes v. Dawson, 1755, 
M. 180. An irregular charge to the heir 
to enter was fatal to the adjudication—Z. 
Selkirk v. Dalrymple,1756,M. App.“ Adjn.” 
No. 1; Douglas v. Montgomerie, 18 June 
1714, Robertson 99; Hunter v. Hunter, 


8 Robertson v. Robertson’s Ors. 1805, 
noticed in Bell’s Com. 1. 778, note 5; 
Crs. of Newlaw v. Brown, 1737, M. 
174—where it was only restricted to a 
security ; More’s Notes, supra. 

* Laird of Craigivar v. Scot, 1681, 2 
Br. Sup. 10. 
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a decree in absence.' A decree, constituting the debt in a bill of exchange 
against the representatives of the debtor, which misdescribed the date of 
the bill and contained payments to account different from those in the 
bill, was ineffectual as a warrant for adjudication.2 But it was no objec- 
tion to a decree of constitution in absence that the grounds of debt were 
not produced—the debt not being denied ;* or that the decree was pro- 
nounced before the document of debt was duly stamped. Decree in the 
action of constitution must be extracted before citation in the action of 
adjudication.? As before noticed, these two actions may now be combined 
where the diligence is directed against the unentered heir of the original 
debtor. 

Where the debt is constituted by bill, bond, etc., the document of debt 
must be legal and ex facie regular so that summary diligence could be 
done thereon. The document must be sufficiently stamped. But an 
objection of improper stamping depends for its validity on the incom- 
petency of after-stamping. If the document of debt is one which can be 
after-stamped, the decree of adjudication will be good. Mr. Bell” con- 
siders it very doubtful whether it is a good answer to an objection to a 
decree of adjudication which has been extracted, to have the stamp after- 
wards adhibited; but it was found that an adjudication was validated in 
ayvanking by the proper stamp being affixed.® Bills, promissory notes, 
and some other documents cannot be after-stamped, and an adjudication 
on a bill written on an insufficient stamp was therefore found null.” 

As a married woman cannot grant a valid personal obligation, adjudi- 
cation cannot proceed on a bill, bond or other personal obligation granted 
by her.’ Although the obligation is contained in a heritable bond, and 
thus effectually secured over her own estate, adjudication is incompetent, 
as the adjudication proceeds on the personal obligation.’ It was found 
incompetent to adjudge a wife’s separate estate exempted from the jus 
maritt, on the joint bill of the husband and wife for the loan of money 


1 Grieve v. Burns, 1871, 9 M. 582; 
Sinclair vy. Brown, 1837, 15 S. 770; 2 
S. & M‘L. 103; 1841, 3 D. 871; Sen- 
clair v. Stark, 1828, 6 S. 336; E. of 
Craven vy. L. Elibank’s Trs. 1854, 16 D. 
811. The onus is on the pursuer to 
show they are erroneous on the merits 
(Grieve v. Burns, supra). 

2 Barclay v. Alexander, 1846, 8 D. 
549. 

38 Walsh v. M‘Intosh’s Crs. 1777, 5 Br. 
Sup. 458, Hailes 743 ; Simpson v. Brown, 
1791, Bell’s Oct. Ca. p. 380. 


4 Lamont v. Lamont, 1789, M. 5494. 

5 Mackay v. Watts’ Crs. 11 Dec. 1800, 
F.C.; M. App. “ Process,” No. 3. 

6 Wilkie v. Flowerdew, 1850, 12 D. 818. 

Ga Comy lee (0: 

8 Lamont v. Lamont’s Ors. 1789, M. 
5494. 

9 Stewart's Crs. 29 Feb. 1812, F.C. 

10 Menzies v. Gillespie, 1761, M. 5974, 
and following cases; Bell’s Com. 1. 776. 

11 Robertson v. Watson, 1772, M. 5976, 
Hailes, 508; Bell’s Com. supra; Parker 
on Adjn. p. 15. 
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applied to the aliment of the family.’ Reduction of the bill is not 
necessary.2 Where the wife’s personal obligation comes under one of the 
well-known exceptions, it is a valid warrant for adjudication; but it is 
advisable in the first place to take decree of constitution. The personal 
obligation of a married woman is not intrinsically null, but only ope 
exceptionis; and as there are various grounds on which the exception 
can be elided, the negative prescription will cut off the right to challenge 
its validity, so that an adjudication led thereupon will be unchallengeable 
after the expiry of forty years. Where in such a case there had been 
possession for seventy years, but without charter and sasine, the adjudi- 
cation was held valid, but still redeemable. Adjudication on a heritable 
bond by a married woman ought to proceed on a poinding of the ground 
and should include no other lands belonging to her than those mentioned 
in the bond.* 

2. The debt for which adjudication is led must be due at the date of the 
adjudication.\—If the debt is only conditionally due, the condition must 
be purified, and this must be proved. So, adjudication on a bond which 
stipulated for a requisition for payment, which was not given,’ and on a 
bond not payable till a party’s death, which was not proved,’ was null. In 
every case where the debt is future or contingent, the adjudication can 
only be in security, and if the creditor has adjudged for payment the 
adjudication is not available. 

If the debt was discharged prior to or at the date of the adjudication, 
the diligence will be null no matter into whose hands it may have come.® 
An adjudication was held invalid where the document of debt, a bill, was 
not produced, although a notarial protest on it and a copy of the bill were 
produced, as the non-production of the bill gave room for the suspicion 
that the debt had been paid and the document of debt delivered up.’ The 
original document of debt should always be produced. 

Pluris petitio—The full debt for which adjudication is led must be 

1 Scott v. Schenimam, 1818, Hume, ton v. Pitcairn, 1704, M. 13288 ; Duncan 
221. See Sandilands v. Mercer, 1833, v. Scrimzeowr, 1707, M. 171; Bruce v. 
11 8. 665; Strathmore v. Ewing, 1832, Spence, 1835, 13 S. 1011; Bank. 3. 2. 
6 W. &S. 56. 37; Stair, 3.2. 15. Where the condi- 

2 Cases supra. tion was purified before objection was 

° Thomson v. Stewart, 1840,2D.564. taken the Court have allowed the adjudi- 

: Shand’s Prac. p. 661; Parker on cation to subsist as a security, but in the 
Adjns. p. 15. later cases the objection was held fatal. 

» Ersk, 2. 12. 9 ; Chalmers & Cunning- * Wallwood vy. Seton, 1693, 4 Br. Sup. 
ham Shaw, 1699, M. 8148; Nicolson v. 89; Mazxwell v. Maxwell, 1748, M. 176. 
Bathe, 1623, M. 8148, and cases in Se Bell'se@onme leaiago: 
following notes. ° Hay v. Fleming, 1794, M. 280; 


° M‘Guffock v. Edgar, 1762, M. 131;  Bell’s Fol. Ca. p. 47; see Bruce v. Spence, 
Gordon v. Hunter, 1680, M. 170; Liber- 1835, 13S. 1011. 
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due. The most common of all objections to adjudication is pluris petitio 
—that it has been led for a greater sum than is due. This objection was 
invariably fatal to an apprising, which in theory was an appreciation by 
a jury of a portion of the land exactly equivalent to the debt; for when 
it was discovered that the debt had been overstated, it was impossible 
without again applying to the jury to ascertain what part of the land 
should be retained for the real debt.! General adjudication, however, 
proceeds upon no such theory, and the Court are unwilling, unless the 
mistake is of a very gross character, to annul the adjudication in toto, 
where this would have the effect of excluding the creditor from any 
share of the estate, or where the question is with the debtor himself, who 
ought to have objected to the overcharge in the process of adjudication. 
Where the pluris petitio is not large, and has not arisen from culpable 
neglect or fraud, the adjudication will generally only be restricted to a 
security for principal and interest,—in which case the legal will not 
expire ;” and in favourable cases, where the excess is very slight, and the 
adjudger in no way to blame for it, the interest on the accumulated sum 
On the other hand, if the pluris 
petitio is excessive, or fraudulent, or has arisen from culpable neglect, or 


and expenses may also be allowed.® 


if the adjudger is claiming a preference over other creditors, the adjudica- 
tion will be set aside im toto. Where the adjudication is led on one 
ground of debt as a bond, and the principal, interest, and penalty is 
accumulated into one sum, an error in any one of them is fatal or will 
cause it to be restricted to a security. To avoid this, articulate adjudica- 


tion should be used as already explained. 


1 See M. 94 et seg. 
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Where the amount of the creditor’s claim is uncertain, the proper 
mode is to adjudge in security. Decree of constitution may be taken for 
a specific sum reserving all objections contra executionem, although this 
sum cannot then be verified; but the adjudication will be null if in the 
ranking the debt cannot be supported to this extent.' Another mode is 
for the creditor to adjudge articulately for such sum as certainly is due, 
with a random conclusion for the uncertain sum—which will be available 
if it can be justified to the full amount.’ Pluris petitio in the summons 
is of no consequence, if decree is only taken for the sum due.* 

Prescription.—It is a fatal objection to the adjudication that the debt 
is prescribed, though no objection may have been taken to the passing of 
the decree.t It is also fatal, that the document of debt on which the 
adjudication proceeded is prescribed, although the debt itself is capable of 
proof—as a bill against which the sexennial prescription has run.’ It is 
no answer that the debt may be proved by the debtor’s oath and that he 
is willing to admit it; nor even that the debtor appeared in the action of 
adjudication and judicially admitted the debt. The debtor’s admission of 
resting-owing is an essential part of the constitution of the debt which 
must precede the adjudication.® In one case intimation was ordered of a 
first adjudication proceeding on a bill ex facie prescribed.” 

Conypensation.—lt is a good defence that the debt has been compen- 
sated by a debt due by the adjudger. But this must be pleaded ; for the 
adjudger is not bound to propone compensation against himself.s Where 
the plea is taken in the action of adjudication, and strikes at the whole 
debt, and can be instantly verified, it will even entitle the debtor to 
oppose the motion for intimation.? If it only partially affects the debt, 
intimation must be made; but the decree will be restricted to the amount 
due.’ Although the objection has not been taken in the course of the 
proceedings, it may still be pleaded, e.g. in the action of maills and duties 
raised by the adjudger, or in a competition with other creditors. Its 
effect then is not to annul the adjudication on account of pluris petitio, 
but merely to restrict its operation to the amount still due! “It is 
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sometimes difficult, however, to determine the line between a claim of 
compensation and the extinction of debt.”* And this is probably due to 
the defective nature of the reports of the old cases, which leave it 
doubtful whether the sum, which the adjudger has not taken into con- 
sideration, is the rents of lands of which he has entered into possession 
under the bond on which he afterwards adjudges, or is the rents of lands 
due by him under a lease.” 


v. Clerk, and approved Bank. 3. 2.64, that missions or by payment, it is extinguished 
the debtor cannot plead compensation if by the debtor proving compensation. 

he has neglected to do so in the action 1 Bell’s Com. 1. 775. 

of constitution, is inaccurate. As the 2 Wright v. E. of Annandale, supra ; 
adjudger’s debt is discharged by his intro- Alison’s Crs. v. Auchinleck, supra. 


CHAPTER XXIX 
SUBJECTS ADJUDGEABLE 


GENERALLY.—AIl heritable estate, corporeal or incorporeal, belonging to 
the debtor whether he is infeft or uninfeft, may be adjudged. Not only 
proper feudal estate, but all rights or interests connected with land— 
as liferents, heritable securities, real burdens, leases; and also rights of a 
heritable character, although unconnected with land—as annuities, per- 
sonal bonds heritable destinatione—and generally every right for which 
there is no other competent diligence, may be attached by adjudication.’ 

Entailed Estate—An entailed estate may be adjudged, where the debt 
is one for which the estate can be made liable. It would be out of place 
to consider in this work in what cases and to what extent an entailed estate 
may be adjudged for the debts of the entailer or of the heir in possession.? 
It may be competently adjudged for the debt of the heir in possession so 
as to attach his life-interest ;* but from the danger of creating an irritancy 
it became the practice to adjudge, not the lands themselves, but the heir’s 
liferent right and interest in them. Such an adjudication, however, was 
found invalid, as the heir’s right was not that of a liferenter, but of a fiar 
limited by the fetters of the entail.“ The proper way is to attach, not 
the liferent, but the lands themselves, under an express declaration that 
the security shall fall and be extinguished tpso facto by the death of the 
debtor and its effect then cease.° 

So long as the entail is not recorded in the Register of Entails, debts 
of the heir of entail in possession, if the entail has been feudalised or if 
he is heir of line of the entailer, can be made effectual against the estate 
by adjudication—even where the summons of adjudication is not raised 
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till the entail has been recorded! An entail which is not recorded in 
the Register of Entails is simply equivalent to a non-existent entail in 
question with creditors contracting with the heir in possession, and such 
creditors cannot be affected by any subsequent registration of the entail, 
nor by any proceedings founded on the entail, as a declarator of irritancy, 
whatever may be the length to which these proceedings have gone. 

Bonds.—Heritable securities,? though no infeftment has followed, and 
though the term of payment has not arrived, are attachable by adjudica- 
tion.* So are personal bonds bearing interest, after the term of pay- 
ment ;° or personal bonds from which executors are excluded,’ or which 
are destined to a particular series of heirs. But, by statute, all bonds on 
which no infeftment has followed, can also be attached by arrestment.® 
The effect of calling up or charging on the bond, or of the debtor paying 
up the bond, has been already dealt with.’ An assignation, in security of 
a personal debt, of an incorporeal heritable right,—as a heritable bond,$ or 
a lease of a heritable subject on which the assignee has possessed or which 
has been recorded,’—renders the debt heritable. Where adjudication has 
been led for payment or in security of a debt, the debt becomes heritable 
when decree of adjudication is pronounced, and must then be attached by 
adjudication.” 

Leases.—Leases may be adjudged, unless the lease expressly excludes 
assignees.’' Although the lease is of ordinary duration, and thus implies 
a delectus persone, this will only exclude conventional assignees; credi- 
tors adjudging can only be debarred by an express exclusion of assignees,”” 

Rights of reversion—A right of reversion in heritable estate, that is, 
the right which the debtor has to redeem property held by his creditor or 
a trustee for creditors, can only be attached by adjudication.’ <A creditor 
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held lands with a power of sale, if not redeemed within a certain time, 
and under an obligation to account for the price if the lands were sold. 
Another creditor of the debtor prior to the sale adjudged the reversion, 
and a third arrested in the hands of the first creditor prior to the sale, 
and also after the sale in the hands of the purchaser. Adjudication was 
found the only competent method of attaching the reversion.t Although 
the creditor’s title is ex facie absolute, the debtor’s right of reversion is 
properly attached by adjudication directed against him.’ An adjudication 
directed against the debtor adjudging the lands with all right, title, 
interest, and reversion is sufficient ; it need not specially adjudge the back- 
bond granted by the creditor.’ 

Offices—Rights of patronage, ete—In former times certain offices were 
often bestowed with a grant of lands, and sometimes were even conferred 
by charter and sasine. These offices were not only made descendible to 
heirs, but power was given to the holder to assign or sell them. Being 
capable of sale, they could necessarily be attached by diligence; and the 
proper diligence was adjudication. Important offices, concerning even 
the administration of justice, as heritable Sheriffships, were adjudgeable ; * 
as also inferior offices though only bestowed for a limited time, if granted 
to heirs and assignees, as an appointment as King’s printer for forty-one 
years.” Where the office is granted only for life and without any power 
of assignation, a delectus persone is implied and the office is not adjudge- 
able.° It is immaterial that a power to name a deputy has been given.’ 
A distinction was attempted to be made between the office and the 
emoluments. Kames was of opinion that where there is a power of 
deputation the office cannot be adjudged but the emoluments of it may. 
This distinction, however, has not been approved, and in one case it was 
observed that there is no distinction between the right to levy and the 
If a right descended to heirs and was saleable, it was 
immaterial that it yielded no profit to the holder. 


customs levied. 
Thus, it was never 
doubted that a right of patronage, which legally could yield no profit, 
was adjudgeable. So, the right of superintending the elections of a royal 
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burgh,’ or the right of presenting a pauper to a charity, were adjudge- 
able.” 

Public rights.—Rights conferred for the discharge of public functions 
or for the benefit of the community cannot be adjudged, as the right to 
levy the petty customs of a royal burgh.? There is no distinction be- 
tween the right to levy and the customs levied, nor between the customs 
necessary for the maintenance of the public offices and the surplus not 
required for that purpose. The measure of what is necessary is the 
extent of the grant itself. So also the jail, the townhouse, the bell 
for convocating the burgesses, cannot be attached. In neither of these 
cases could the right or subject in question have been alienated by the 
burgh. The Crown, without being called as a defender, is entitled to 
appear in the action at the instance of the creditor of the burgh and to 
object to such subjects being transferred from the burgh; “the Crown 
has a right to insist that every royal burgh shall be maintained in statu 
quo under the royal grant.” In one case it was found that the profits of 
the hand-bell of the town were carried by an apprising of the common 
good ;° but this would seem to be overruled by the above cases.6 On the 
other hand, a parish church has been adjudged, although it is right to 
notice that the decree passed in absence.’ On the same ground of public 
policy the lands taken by a railway company and used for the purpose of 
their undertaking, as also the necessary property of harbour trustees, 
canal companies, tramway companies and similar bodies, cannot be 
adjudged.° Superfluous lands not necessary or useful for the undertaking 
may be attached. Lands not used at the commencement of the under- 
taking are not presumed to be superfluous until the company has had 
such experience as shows that the lands will not be requisite or useful 
for its undertaking. On the other hand, it does not seem doubtful that 
at common law the tolls or dues of a railway company or of a harbour or 
ferry can be adjudged.’? In some cases special provision is made by 
statute. Thus in the case of railway companies it is provided that the 
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creditor may apply to the Court for the appointment of a judicial factor, 
who, after making provision for the working expenses of the railway, 
distributes its earnings in payment of the debts of the company accord- 
ing to the rights and priorities of the creditors.’ 

Rights having a tract of future time—All rights which have a tract of 
future time, whether for a fixed period, for life, or descendible to heirs, 
are attachable by adjudication. So a liferent,” or the life-interest of an heir 
of entail in possession, may be adjudged ;* as also annuities, and pensions, 
whether secured on land or not, But the arrears or the portion for the 
current term are attachable by arrestment. 
has been properly constituted as an alimentary fund, it will be exempt 
The husband’s jus mariti or right of courtesy, as 


If the annuity or pension 


from all diligence.* 
having a tractum futurt temporis, is thus attachable by adjudication.° 
Adjudication of the former carries to the adjudger all the property which 
falls under the jus maritz subsequent to the adjudication. 

Rights of a personal nature—There are some rights which, although 
apparently of a personal nature, can be adjudged,—as a minor’s right to 
reduce a deed on the head of minority and lesion,’ the heir’s right to 
reduce his ancestor’s deed on the ground of deathbed,’ a faculty to burden 
lands, to revoke a conveyance,’ or power to recall an annuity.’ It has, 
however, been held that the right to pursue a declarator of irritancy 
against an heir of entail is personal to the party and not adjudgeable ; 
but this has been doubted." 

Jura crediti in Trust Hstate—A jus credits in estate vested in trustees, 
is attachable by adjudication where it is heritable. This statement does 
not give much assistance, but the matter has been fully dealt with under 
the head of “ Arrestment.” For convenience a short summary of the cases 
which may arise and a reference to the decisions anent adjudication is 
here given. 

1. Where the debtor is a beneficiary under (1) a mortis causa trust, 
with a right to demand a conveyance of specific heritable subjects held 
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2 Hay v. Littlejohn, 1666, M. 13974. 
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by the trustees, his jus credits is heritable and attachable by adjudication. 
Although the debtor’s right arises under the trust-deed, the adjudication 
will only be directed against the debtor and not against the trustees. 
If the jus crediti merely entitles the debtor to demand a sum of money 
or share of the general trust fund, it is moveable and attachable by 
arrestment in the hands of the trustees. (2) Where the debtor of the 
primary debtor has granted a conveyance of his estate, consisting of or 
including heritage, for behoof of his creditors, this will not, in the 
ordinary case, change the nature of the yws crediti—moveable or heritable, 
it will so remain. But it has been already noticed that a moveable 
debt may be made heritable, if the trustee is infeft in specific heritable 
subjects for behoof of the creditor. Where adjudication is competent it 
will be directed against the primary debtor. 

2. (1) Where the debtor himself has died leaving a mortis causa trust, 
adjudication of the deceased’s heritable estate seems to be properly 
directed against the trustees, and not against the heir. There is, 
however, no authority for holding an adjudication against the heir 
incompetent.” (2) Where the debtor has granted an inter vivos trust, 
it may be irrevocable, or revocable. If the former, it may either be a 
trust for creditors or a trust for family purposes. Where the debtor has 
granted a conveyance of his estate consisting of, or including, lands to 
trustees for behoof of his creditors, those creditors who have not acceded 
to the trust are not debarred from doing diligence. If the trust-deed is 
reducible or vitiated by unreasonable and extraordinary provisions, non- 
acceding creditors will be entitled to attach the whole estate, and it is 
unnecessary to reduce the trust-deed and infeftment. Where directed 
against heritage the diligence will be adjudication, and the truster seems 
the proper defender, without calling the trustees. In one case a private 
statute vested entailed lands in trustees, for the purpose of being sold to 
pay debts when required by the heir in possession, and with the provision 
that until a sale the heir in possession should be entitled to all his powers 
and privileges. No lands were sold. It was found that the heir was not 
divested and that an adjudication directed against him without calling 
the trustees was competent.? Though the trust-deed is effectual and 
irreducible, the radical right is in the truster. Creditors may therefore 
attach his reversionary interest. In this case also the adjudication 
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should be directed against the truster; though; to obviate any question, 
the trustee should also be called.1_ Creditors who have acceded to the 
trust are not entitled to do separate diligence against the trust estate,’ 
unless non-acceding creditors are doing diligence and it is necessary to 
prevent them acquiring a preference. But where the trust has been 
neglected and no measures taken to realise the estate and carry out its 
purposes, an acceding creditor may adjudge.? Where the debtor has 
executed an irrevocable family trust, under which he has himself a jus 
creditt of a heritable nature, it need scarcely be said that his creditors 
can adjudge his interest. If the conveyance is in trust for contingent 
interests which never emerge, the granter, as in a trust for creditors, will 
not be divested of the radical right, which can therefore be adjudged by 
his creditors.’ 

If the trust granted is revocable by the truster, it is a mere transfer 
of the management, and his creditors can ignore it and proceed with their 
diligence against him as if no trust had been executed.° 

As adjudgers can only attach their debtor’s right tantwm et tale, estate 
in which the debtor is vested by infeftment on an ex facie absolute con- 
veyance, but which is really held in trust for another, cannot be adjudged.’ 
But so far as the infeftment is in security of debt the estate can of course 
be adjudged by the disponee’s creditors.* On the other hand, the creditors 
of the beneficial owner may also attach his right, whether absolute or 
merely reversionary, by adjudication.’ If the disponee has sold the estate, 
the disponer’s creditors may attach the share of the price reverting to 
him by arrestment.”° 

Moveables.—It would appear that in early times adjudication was 


strictly limited to heritable subjects." But a few exceptions came to be 


1826, 4 S. 806 (N.E. 813); Harrowar’s 137; Rigby v. Fletcher, 1833, 11 S. 256; 


Trs. v. Couper’s Trs. 1827,5 8. 374 (N.E. 
347); Forbes-Leith v. Livingston, 1759, 
M. 1212; Colwil?s Ors. 1779, M. 1221; 
Bell’s Com. 1. 779. 

1 Barbour v. M‘Minn, supra. 

2 Wilson v. M‘Vicar, 1762, M. 1214. 

3 EH. of Breadalbane vy. Macdonald, 
1824, 2 S. 621 (N.E. 529); Bell’s Com. 
1. 760. 

4 Campbell of  LEdderline, supra; 
Barbour v. M‘Minn, supra; Paul v. 
Boyd, 1829, 7 8. 621. 

5 See Smith v. Stuart, 1894, 22 R. 
130 (L. Kinnear, 135). 

6 See Renton v. Girvan, 1833, 12 S. 
266; Merklam v. Glassford, 1851, 14 D. 


Lindsay v. L. & N.-W. Ry. Co. 1860, 22 
D. 571; Huttonhall v. Cranston, 1631, 
M. 138. 

7 See pp. 68, 128, supra, 620, infra. 

8 Livingston v. Lord Forrester’s Heirs, 
1664, M. 10200. 

9 Brugh v. Forbes, 1715, M. 10213; 
Jackson v. Halliday, 1758, M. 2769, 5 
Br. Sup. 362 ; Menzies v. Brown, 1710, 
M. 185, 4 Br. Sup. 815; D. of Argyle v. 
M‘Neil, 1727, M. 209; L. Huttonhall 
v. Cranston, 1631, M. 138. 

10 Cameron v. M‘Ewen, 1830, 8 S. 
440; Martland v. Cockerell, 1827, 6 S. 
109. 

11 More’s Notes, 299 ; Errol v. Buckie, 
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recognised, especially where the diligence of arrestment could not be 
made use of. (1) Where no other diligence is competent, adjudication 
will be sustained, although the subjects are moveable? If A. is creditor 
of B. and B. creditor of C., A. may arrest in the hands of C. during his life- 
time. But if C. has died and no one confirms as his representative, 
adjudication is the only diligence by which A. can attach the debt due by 
C. Arrestment being excluded in the case of Royal Bank stock, adjudi- 
cation is the only diligence by which it can be attached during the owner’s 
life? (2) Those moveables which were descendible to the heir, i.e. heir- 
ship moveables, were adjudgeable* (3) As also the subjects originally 
heritable but made moveable by the voluntary act of the creditor, as a 
heritable bond on which a requisition for payment has followed.° 

What cannot be adjudged.—(1) A spes successionis is not adjudgeable ; ° 
even the spes successionis of the heir-apparent to an entailed estate.’ (2) 
Servitudes although heritable cannot be adjudged apart from the dominant 
tenement, as predium predio servit, and the servitude cannot be acquired 
without the tenement.. It has been already noticed that® (3) Public 
rights or rights conferred for the benefit of the community, (4) Offices in 
which a delectus persone is implied,'® and (5) Moveables’ with a few 
exceptions, cannot be adjudged. (6) The right of a substitute heir of 
entail to pursue a declarator of irritancy against the heir in possession is 
purely personal to the heir and not adjudgeable.'’” On the other hand, 
the right of an heir to reduce a deed on the ground of deathbed could be 
adjudged.’® 


1623, M. 134; Hagie, 1627, M. 135. 1886, 13 R. 798; Reid v. Morison, 


At a still earlier stage it would seem 
that all obligations for money were 
apprisable—Balfour, 403; Craig, 3. 2. 
His 

1 Stair, 3. 2. 48; Ersk. 2. 12. 48; 
Kames’ Prin. of Eq. 2. 5; Parker on 
Adjns. p. 16; Laing v. Nicol, 1740, 
Kames’ Rem. Dec. p. 31, case in arrest- 
ment; More, supra. 

2 [bid. 

3 Royal Bank v. Fairholm, 1770, M. 
App. “ Adjn.” No. 3. See as to Bank of 
Scotland, Bell’s Com. 1. 102. 

4 Shand’s Prac. 1. 663; Mackay’s 
Prac, p. 519; Parker, p. 17. 

5 Parker on Adjns. p. 17. 

6 Beaton vy. M‘Donald, 1821, 1 8. 59 
(N.E. 53); Zrappes v. Meredith, 1871, 
10 M. 38; Kirkland v. Kirkland’s Tr. 


1893, 20 R. 510; Parker on Adjuns. p. 
17. More (Notes, 63) doubts the 
principle which holds that what is sale- 
able is not attachable by creditors. 

7 Beaton & M‘Andrew v. M‘Donald, 
supra. 

8 Ersk. 2. 9.5; Craig, 3. 2. 15, contra. 

9 See p. 608, supra. 

10 Ersk. 2. 12. 7. 

ll Cases have settled this as to move- 
ables of almost every description, debts, 
arrears of rents or annuities, shares in 
companies, etc. See M. 133 et seq.; 
Broughton v. Fraser, 1832, 10 8. 418; 
Sinclair v. Staples, 1860, 22 D. 600. 
See p. 606. 

12 Wedderburn’s Trs. v. Colville, 1789, 
M. 10426; More’s Notes, 300. 

18 Erek, 2. 12. 6. 


CHAPTER XXX 
PROCEDURE IN ADJUDICATION--COMPLETION OF ADJUDGER’S TITLE 


PROCEDURE IN ADJUDICATION.—Service of sunvmons.—A summons of 
adjudication is signeted, executed, and called like an ordinary summons, 
but a few special points of difference require notice.’ An acceptance of 
service should not be taken, or, if this is done, it should be holograph of 
the debtor not of his agent. Nor should the induciw be extrajudicially 
dispensed with. If there are different induciw for different defenders, 
the longest period must have expired before decree can be taken against 
any of them.? Where the action is directed against the heir of the 
debtor, as service of the summons of constitution and adjudication has 
the effect of the charges formerly in use, the execution must be by a 
messenger-at-arms and the inducie cannot be dispensed with.? Formerly 
the mere citation of the debtor rendered the subject to be adjudged 
litigious, so that it could not be affected by the voluntary act of the 
debtor. But as the effect of this was really to create a burden over 
property which was not disclosed by the register, it was provided by the 
Titles to Lands Consolidation Act, 1868, that no summons of constitu- 
tion, adjudication, or constitution and adjudication combined, for debt or 
in security or in implement, should have any effect in rendering the 
lands litigious, except from the date of the registration in the Register 
of Adjudications of a notice of the summons.? The notice must set forth 


1 Reference may be made to Parker 
on Adjns., Shand’s, and Mackay’s Practice 
for the details It seems to have been 
held that the decree of constitution must 
be extracted before the defender is cited 
on the summons of adjudication (Mackay 
v. Watt, 1800, M. “ Process,” App. No. 3), 
but this is erroneous, as it is clear that 
adjudication may be led on a bill which 
is not protested (see p. 580, supra). 

2 Parker on Adjns. p. 21. 

8 Ibid. p. 68; Bell’s Lect. 2. 821. 


4 Stair, 3. 2.21; Ersk. 2. 12. 16 and 
41; Bell’s Com. 2. 144; 1672, ¢ 19. 

5 31 & 32 Vict. c 101, sec. 159. It 
will be observed that the section does 
not expressly authorise registration in 
the case of a summons of constitution. 
The section deals with “lands,” but as 
by the interpretation clause (sec. 3) this 
includes “all heritable subjects, securi- 
ties, and rights,” registration is com- 
petent in the case of every heritable 
subject. 
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the names and designations of the pursuer and defender and the date of 
signeting.t 

The whole grounds of debt ought to be produced with the summons. 
In a case where some of the connecting links by which the pursuer 
acquired right to the debt had not been produced, the Court, while 
refusing, after the whole process had been produced, to reduce the 
adjudication, restricted it to a security. 

First Adjudication must be Intimated—Where the adjudication is the 
first that has been raised, it is necessary, as the first step of procedure 
after the summons is called, for the Lord Ordinary to order intimation to 
the other creditors, so that those entitled may appear and claim to be 
conjoined. The validity of the adjudication depends upon this being 
done.* The first adjudication is that which is first called.4 Intimation 
is only required in adjudications for payment or in security, not in 
adjudications in implement or on debita fundi.? The period of intimation 
is twenty sederunt days. It is made in the minute-book and on the 
walls. The intimation on the walls is merely a copy of the interlocutor 
with the names of the parties and the clerk’s mark. Intimation cannot 
be dispensed with, no matter how urgent the circumstances.’ 
as a matter of course, unless the debtor instantly instruct that the debt 
is not due, or that he has a claim of retention or compensation ex- 
tinguishing the whole debt. The pleas of retention or compensation are 
considered to amount to a defence that the debt is not exigible. The 
rule which the Court has laid down is that decree reserving all objections 
contra executionem may be granted, where the debt is exigible, although 


It passes 


owing to partial payments some time is required to ascertain the amount ; 
but not where objections which are instantly verified strike at the whole 
debt.? An offer by the debtor to pay the whole sum claimed is of course 
sufficient to bar adjudication.'® 

It will not prevent intimation being made that the defender avers 
that the pursuer has agreed to a supersedere.'' But this defence is in no 


US Schima. form of Interlocutor see Mackay’s Prac. 
2 D. of Argyle v. M‘Quorquadale, 1722, yp. 520; Shand’s Prac. 2. 693. 


M. 12017. 

3 19 & 20 Vict. c 91, sec. 5; Bell’s 
Com. 1. 760. 

4 Allison yv. Ballantine, 1805, M. App. 
“ Adjn.” No. 14. 

6 1661, « 62; 54 Geo. IIL « 137, 
sec. 9, repealed by 19 & 20 Vict. c 79, 
sec. 2, but re-enacted by 19 & 20 Vict. 
& 91, sec, 5, 

619 & 20 Vict. c 91, sec 5. For 


7 Badenoch & Turner, 1838, 16 8. 903. 

8 Queensberry’s Execrs. v. Tait, 11 July 
1817, F.C.; Harrowar’s T'rs. v. Couper’s 
Tie NEL Oo Si A. ONE Bt) Bells 
Comez eT COM n1o: 

9 D. of Queensberry’s Ewecrs. v. Tart, 
supra ; Stair, 3. 2. 54, 

10 Lang v. Gilchrist, 1776, M. App. 
“ Adjn.” No. 8; Parker on Adjns. p. 33. 

U Tdle vy. Earl of Fife, 1830, 8 8. 669. 
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way precluded by intimation.' Nor was intimation refused because of 
an averment that statutory steps were being taken to sell part of the 
estate to pay entailer’s debts, for one of which the adjudication was led ;* 
nor on an averment by trustees, acting under a conveyance of the 
debtor’s heritable property for behoof of his creditors, that the estate 
could not be adjudged by a non-acceding creditor without first setting 
aside the trust-deed and infeftment;* nor, in a similar case, because of 
an averment that the creditor was barred from doing diligence as he had 
acquiesced in the trust by accepting an obligation from the trustees to 
pay the debt, as the facts showed that the trustees had taken no steps to 
realise the estate.t Although the adjudication proceeded on a bill ex facie 
prescribed, and the debtor had prior to the date of the bill executed a 
trust conveyance of his whole heritable property for behoof of creditors, 
intimation of an adjudication directed against the debtor was ordered.° 
In one case the Lord Ordinary after hearing objections at the bar, no 
defences having been lodged, appointed intimation, whereupon the 
The Court declined to 
remit to the Lord Ordinary to recall the intimation, but remitted to him 
to repone the defender on paying expenses, and empowered him to hear 
parties on the legality of recalling the intimation. It was observed that 
this was the utmost length to which the Court could go.® 


defender reclaimed, producing his defences. 


Creditors may be Congoined.—On the expiry of the period of intimation 
a certificate of intimation is written on the summons, the cause is then 
enrolled, and creditors who have lodged their ground of debt and signeted 
summons may crave to be conjoined.’ The Lord Ordinary may then in 
one interlocutor conjoin them and pronounce decree of adjudication as 
concluded for in their respective libels.6 Only those creditors who are in 
a position to adjudge can claim to be conjoined. Where a creditor, there- 
fore, had charged an heir to enter in special he could not be conjoined 
till the days of charge had expired.® It is not necessary to authorise a 
conjunction that the debtor be bankrupt.’ If the first adjudication is 


1 T[bid. 719 & 20 Vict. « 91, se. 5; 23 


2 Campbell v. Campbell, 1828, 6 S. 
1146; see Metklam v. Glassford, 1851, 
AD) ts 72 

3 Harrowar’s Trs. v. Cowper’s Trs., 
supra ; Bell’s Com. 1. 760. 

4 B.of Breadalbane v. Macdonald, 1824, 
28. 621 (N.E. 529); Bell’s Com. supra. 

5 Morison v. Hamilton, 1836, 14 S. 
1126. 

8 Shotton, Malcolm & Co. v. M‘Neill, 
1834, 12 S. 609. 


Geo. III. c. 18; Bell’s Com. 1. 760. The 
summons need not be executed and no 
intimation is required, Mackenzie v. 
M‘Kenzie, 1795, 3 Pat. 409. 


8 Shand’s Prac. 2. 695; see Mackay’s 
Prac. p. 521, for form of interlocutor. 


® Douglas, Heron & Co. v. Dunmore & 
Co. 1784, M. 279; Couper’s Reprs. v. 
Skelbo’s Crs. 1752, M. 267. 


10 Douglas, Heron & Co., supra (pleaded). 
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brought against the unentered heir of the debtor, other creditors cannot 
be conjoined on producing libelled and signeted summonses. As the 
execution of such summonses comes in place of the former charges to 
enter, it is necessary that they be regularly served.! 

All that the adjudger can claim is to be conjoined in the decree to be 
pronounced. He cannot, if the first adjudication after being intimated is 
opposed and delayed, take decree in terms of his own summons? The 
conjunction can only be with the first adjudication—a decree taken on a 
But if the 
adjudication first raised has been abandoned, although after intimation, it 
is not considered the first adjudication.* 

A creditor who is conjoined is not affected by any defect in the first 
adjudger’s diligence. When the diligence is once completed, any one of 
the conjoined adjudications will be an effectual diligence although all the 
But a nullity in the first adjudication may be fatal 


summons conjoined with a subsequent adjudication is null.’ 


others are defective.* 
to it in so far as it regulates the pari passw preference.® 

Defences.—As adjudication is a diligence rather than an action, there 
are few defences which can be put forward so as to prevent decree passing. 
Such defences, however, are objections to the ground of adjudication, e.g. 
to the regularity of the procedure, to the existence of the debt, or that 
the debtor has a right of compensation or retention extinguishing the 
whole debt.” These defences must be instantly verified. It will not 
prevent decree passing that it is averred that the ground of debt is 
suspended, or is in course of being reduced ;* or that the debtor has raised 
a multiplepoinding in consequence of double distress. But the defender 
will be allowed to repeat his reasons of suspension or reduction as defences 
in the adjudication, to the effect of preventing decree passing if these can 
be instantly verified.’” An offer of principal, interest, and expenses must 
be accepted by the creditor.” 

If the objection cannot be instructed de plano the Court will grant 
decree of adjudication reserving all objections contra executionem, and the 


1 Parker on Adjns. p. 70. 

2 Forman v. Nicholson & Roberts, 1832, 
10 S. 365. 

3 Campbell v. Com. Agent in Ranking 
of Kiniochaline, 1801, M. App. “ Bank- 
rupt,” No. 13; Bell’s Com. 1. 761. 

4 Clerk v. Com. Agent in Ranking of 
Kinlochaline, 1802, M. App. “ Bankrupt,” 
No. 15. 

5 Bell’s Com. 1. 761. 

6 [bid.; Parker on Adjns. p. 40. See 
p. 641, infra. 


7 See p. 598, supra. 

8 Boyd v. Boyd, 1676, M. 188; Tod 
vy. Scot, 1707, M. 190; Fletcher v. E. of 
Airly, 1693, 4 Br. Sup. 41. 

9 Thain v. Moncrieff, 1770, M. App. 
“ Adjn.” No. 4, Hailes, 358. 

10 L. Ormistoun vy. Hamilton, 1711, M. 
190; Calder v. Ogilvy, 1712, M. 197; 
Boyd v. Boyd, supra; More’s Notes, 
299. 

U Lang v. Gilchrist, 1776, M. App. 
“ Adjn.” No, 8; Parker on Adjns. p. 33. 
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defences may then be discussed in the action of maills and duties raised 
by the adjudger to enable him to enter into possession of the lands.’ It 
has been doubted whether in modern procedure this is competent without 
raising a reduction of the adjudication.” But it is thought that the effect 
of reserving all objections is to allow the debtor or others interested to 
plead them afterwards without a reduction of the adjudication.’ 

If the adjudication is the first adjudication and other creditors are not 
doing diligence, the Court, at all events where the defences are not put for- 
ward by other creditors, may make up a record in common form and discuss 
the defences thereon. But where the adjudger would sustain prejudice 
by the delay, at all events if the defences are put forward by the debtor, 
the Court may pronounce decree reserving objections contra executionem.? 

Where the defender has allowed decree in a first adjudication to pass 
in absence he may be reponed, but the Court will pronounce decree of 
new reserving all objections contra executionem® Where the reponing 
days have expired it will be necessary to proceed by suspension.’ 

There are many authorities to the effect that the adjudger cannot be 
called upon to prove his debtor’s right to the lands sought to be adjudged, 
although a third party offers to instruct Ais right thereto.* “The adjudger 
is entitled to adjudge all right the debtor has in the lands, and the mere 
circumstance of another producing an ex facie absolute title is not decisive 
evidence that his debtor has no interest in them, and this is not the time 
to enter into any lengthened investigation. The proper time is when the 
adjudger attempts to enforce his decree by levying the rents.’* In 
modern practice, however, parties who have a clear and unobjectionable 
title to the subjects contained in the summons may appear and on pro- 
duction of their title have them struck out.!° But if there is any doubt, 
decree of adjudication will be pronounced reserving the defences of the 


1eStair, 4. 36a woz. od bankers 
2. 33. See also 645 in fin. 
2 Parker on Adjns. p. 55; Mackay’s 


1851, 13 D. 803. Cases in notes, p. 611. 
6 Metklam v. Glassford, 1851, 13 D. 
803. 


Prac. p. 521. 

3 See Parker, p. 32; Shand’s Prac. 
2.697. The question may be tried in a 
suspension which will be passed without 
caution ; Sinclair v. Sinclair, 1792, Bell’s 
Oct. Ca. No. 1. 

4 Wotherspoon v. Bell, 1837, 15 S. 
1268 ; Peadve, 1776, M. “ Process,” App. 
No. 2, Hailes, 733. 

5 M‘Kenzie’s Reprs. v. Liddell, 1741, 
5 Br. Sup. 219; Lords of the Treasury v. 
Keith Stewarts Trs. 1799, M. “ Jurisdic- 
tion,” App. No. 7; Metklam v. Glassford, 


7 Parker on Adjns. p. 33. 

8 Livingston vy. L. Forrester’s Heirs, 
1664, M. 191; Chen v. Christze, 1666, 
M. 192; Kinloch v. Blair, 1675, M. 193 ; 
L. Hamilton vy. Murray, 1700, M. 195; 
Buchanan v. M. of Montrose, 1707, M. 
196; Stair, 3.2. 47; More’s Notes, 299. 

® Shand’s Prac. 2. 698. 

10 Marstons v. Underwood, 1827, 5 S. 
200 (N.E. 185); Beaton v. M‘Donald, 
7 June 1821, F.C. ; Somerville v. Bontine, 
1839, 1 D. 906, 908; Calder v. Ogilvy, 
1712, M.197; Parker on Adjns. p. 34. 
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parties.’ In Paul v. Boyd the objectors had security-rights over the lands 
adjudged, but it was not certain that these would exhaust the estate and 
leave no reversion to the debtor. As the adjudger was entitled to adjudge 
any right or interest which the debtor might have in the lands, and 
as if he had no such right the adjudication could not bestow it 
upon him or deprive other parties of valid rights, the Court granted 
decree reserving all claim of preference which the creditors might have. 
Notwithstanding an objection by a third party that the adjudication had 
been raised pending an action of declarator by him of his right to the 
subject adjudged, decree was pronounced reserving all objections. As it 
was afterwards decided that the adjudication was invalid owing to the 
litigiosity created by the declarator, such an objection would now prevent 
decree being granted. 

Decree.—The final decree in the adjudication is usually, if in favour of 
the pursuer, decree in terms of the conclusions of the summons; and, if 
in favour of the defender, decree of absolvitor. Where the decree is in 
absence, it will be obtained in the “ Roll of undefended causes”; it is un- 
necessary, even in the case of a first adjudication on which intimation has 
followed, to enrol the case in the motion roll. Where decree is taken 
against a pupil without tutors it is not null but has merely the effect of 
a decree in absence.* Where lands are adjudged, the decree should 
contain such a description of the subjects as will enable the adjudger to 
complete his title by registration of the extract. _ Where the accumulated 
sum was left blank in the decree it did not infer nullity, though this 
part of the decree is important as it is from it that pluris petitio is judged.* 


1 Calder v. Ogilvy, supra (the disposi- 
tion produced was to a near relation and 
for love and affection only). Paul (Boyd’s 
Tr.) v. Boyd, 1829, 7 S. 621; Buchanan 
v. M. Montrose, 1707, M. 196; Parker, 
supra. Even where a ranking and sale 
of the lands had been brought by the 
apparent heir it was no ground for pro- 
hibiting an adjudication. Although the 
sale was for the benefit of the creditors 
and generally rendered adjudication un- 
necessary, the adjudger got the penalties 
and accumulations as a compensation for 
the delay in payment of his interest ; 
Cheape & Lindsay v. Campbell, 1796, M. 
5301. By 54 Geo. III. ¢ 137, adjudica- 
tions during the dependence of a process 
of ranking and sale were prohibited ; 
Somerville vy. Bontine, supra. Where 
adjudication was led on a bond by an 


apparent heir, whose ancestor's right to 
the land was not notorious, some evidence 
was required before adjudication passed 
unless there was a competition of creditors 
—Gordon v. Forbes, 1699, M. 194. 

2 Wauchope v. Goldie, 1 July 1817, 
F.C.; Parker on Adjns. p. 34—the state- 
ment that a prior reduction of the de- 
fender’s title would not bar adjudication 
is incorrect—litigiosity would apply. 

3 Grieve or Dingwall v. Burns, 187], 
9 M. 582. Decree did not prevent the 
debtor lodging defences in a ranking 
and sale brought by the adjudger, and 
objecting to the sale of part of the 
property ; Phin v. Mags. of Auchtermuchty, 
1827, 5 S. 690 (N.E. 644). 

4 Alison’s Ors. 1757, M. 179; Bell’s 
Com. 1. 780, and note there; Parker on 
Adjns. p. 32. 
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A lease was effectually adjudged though the date, term of endurance, and 
granter’s name were not specified in the decree.’ Material errors or 
omissions in the decree or extract annul the adjudication,—as where 
several steps of procedure were omitted and the decree erroneously stated 
to be in absence.” 

If, after decree has been pronounced, the pursuer die or assign his 
right, his successor may sist himself by a minute, producing his title; 
and may then obtain a warrant from the Lord Ordinary to have the 
decree extracted in his own name.’ After the reading in the minute- 
book the productions are borrowed up,‘ and the process accompanied 
generally by a State of Accumulation is transmitted to the Extractor. 
An extract (containing the cumulate sum, or sums if the adjudication is 
articulate), along with an abbreviate when ordered, duly signed by the 
Extractor, is then given out.° 

State of Accumulation.—tThe state of accumulation brings into one 
amount the various items of debt—principal, interest to the date of the 
decree of adjudication,’ penalty or expenses in the action of constitution 
including dues of extract. The items which may be included in the state 
have been already noticed in detail.’ Payments to account since the 
bringing of the action must be deducted. It is said that the creditor 
must deduct any sum expected to be received in virtue of arrestments 
or a poinding used by him.® But, it is thought, deduction should only 
be made of what is actually recovered. The creditor is not bound to take 
any notice of a claim of compensation which the debtor might have _ 
pleaded. Where adjudications have been conjoined, a separate state 
must be prepared for each.’? Where the adjudication is articulate, each 
debt will be accumulated separately." The accumulated sum bears interest 
from the date of the decree of adjudication.” 

ecording the Abbreviate—The abbreviate is a short abstract of the 
decree containing the names of the creditor and debtor, the lands 
adjudged, and the amount of the debt. It must be signed by the 


1 Pinmore’s Crs. v. Kennedy, 1784, M. 6 Interest on interest may be charged 
181; Peirse v. Ross, 1792, Bell’s Oct. Ca. where the sum has been already accumu- 
No. 3. See p. 590, supra. lated by registration of a charge; Ersk. 

> Bell’s Com. 1. 780; Adjudgers of 3. 3. 81; Bell’s Com. 1. 697 ; see p. 580. 
Fallahill vy. Cunningham, 1736, M. T See p. 588; Parker on Adjns. p. 30. 
12185, Elch. “ Adjn.” No. 7. 8 Parker, supra. 

$ Parker on Adjns. p. 37. ® See p. 598, supra. 

4 Tf the decree of adjudication is final 10 Parker, supra. 
not interim, see Freen v. Beveridge, 1833, 1 See p. 591, supra. 

118. 711; Stenhouse v. Freen, 1833, 11 12 LL. Innerleith v. Cockburn, 1705, M. 
8.713. 103; Innes vy. EH. Breadalbane, 1707, M. 


® Parker on Adjns. p. 36. 103. 
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Extractor and ought to be recorded within sixty days in the Register of 
Abbreviates of Adjudications,' now combined with the Register of Inhibi- 
tions.? If the extract decree contains more than one date, the sixty days 
runs from the last date. The abbreviate, written upon Record paper, is 
presented for registration along with the extract decree. The abbreviate 
is retained and forms the Record, and the certificate of registration is 
written on the extract decree, which is returned to the agent. Recording 
the abbreviate was necessary to force the superior to enter the adjudgers,’ 
but the omission to do so did not involve the nullity of the adjudication.‘ 
It is competent, after the expiry of the sixty days, by petition to the 
Court, to obtain leave to record the abbreviate.2 Where the Lord 
Ordinary had died without signing the abbreviate (which was then 
necessary) the Court allowed it to be signed by another Lord Ordinary 
and recorded, although after the sixty days.® A reservation of all objec- 
tions to its validity is usually inserted in the interlocutor.’ 

Where decree of adjudication has been pronounced, and it cannot be 
extracted by reason of a reclaiming note being presented, or for other 
reasons, it is proper for the Inner House in their interlocutor adhering to 
But the Court will only 
adjudge of new against those defenders who are parties to the reclaiming 
note. Although decree of adjudication de novo was not pronounced, the 
sixty days would be held to run from the date of the interlocutor of the 
Where from any cause the decree has not been 


pronounce decree of adjudication de novo. 


Inner House adhering.® 
extracted within the sixty days it has long been the practice for the Lord 
Ordinary or the Court by whom the former interlocutor was pronounced 
to adjudge de novo. The Lord Ordinary does not seem to be considered 


functus officio by pronouncing the former decree.’ 


1 1661, c. 31; Regulations 1695, sec. 
94; AS. 18 Jan. 1715; AS. 10 July 
1811, No. 4; 1 & 2 Geo. IV. c. 38, sec. 
18; Bank. 3. 2. 50; Bell’s Com. 1. 781; 
Guthrie v. Superiors, 1741, M. 204. It 
was not fatal to the adjudication that the 
abbreviate by mistake was for a larger 
sum than the decree ; Nairn v. M‘Lelland, 
1712, M. 204. 

2 31. & 32 Vict..c. 64, ‘sec. 17. The 
abbreviates are retained and bound up in 
volumes and form the register (A.S. 10 
July 1811), and a certificate is written 
on the principal decree of adjudication ; 
50 Geo. III. c. 112. 

8 Guthrie v. Swpertors, 1741, M. 204 ; 
Elchies, “Adjn.” No. 29; Beton v. 


Sibbald & Johnston, 1695, 4 Br. Sup. 254. 

4 Seton v. , 1678, 3 Br. Sup. 264 ; 
Hirskeee2s 12596)* Bell's i@oma l= 759) 
Charteris v. Young, 1714, 5 Br. Sup. 
102. 

5 Smellome, 1774, M. 206; Bruce, Petr. 
1828, 6 S. 620; Martin, 1857, 20 D. 
55; Bell’s Com. 1. 781. 

8 Sibbald, 1764, M. 205; Key, 1855, 
17 D. 681. 

7 Key, supra ; Sibbald, supra. 

8 Cathcart vy. Maclaine, 1846, 9 D. 305. 

9 Bell’s Com. 1. 7438; Parker on 
Adjns. p. 37 ; Seton v. Glass, 1750, Kilk. 
No. 18; Moray v. M‘Cara, 17 Feb. 
1778, Tait’s MS. “Process of Adjudica- 
tion”; see Cathcart v. Maclaine, swpra. 
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An adjudication led before the Sheriff upon a decree cognitions causa 
has regularly no abbreviate." 

While the omission to record an abbreviate does not render the 
adjudication null, unrecorded adjudications will be postponed to posterior 
adjudications which have been recorded.’ If all the adjudications in 
competition are duly recorded, the preference depends on priority of regis- 
tration, but subject to the pari passu ranking where that applies.’ If the 
adjudger has taken infeftment, the omission to record the abbreviate is 
of no importance in a question with adjudgers posterior to the sasine.* 


CoMPLETION or ADJUDGER’s T1TLE—In question with the debtor the 
decree of adjudication is a sufficient title for the adjudger, as it has the 
effect of a judicial assignation and as such does not require intimation.’ 
In question with other adjudgers who have not the benefit of the pare 
passu ranking and who have not completed a real right by infeftment, the 
adjudger’s title is complete by recording his abbreviate.© But where lands 
or other feudal subjects are adjudged, the adjudger must, in order to 
secure a certain preference, complete his title by registration in the usual 
If a real right is thus established it is not indispensable that the 
abbreviate should be recorded, and this is seldom done.® 

Lands.—The completion of the title of an adjudger in the case of 
lands is regulated by the Conveyancing Act, 1874.° Where the debtor’s 
title was complete, the adjudger’s title is completed by recording the 
extract decree in the Register of Sasines,'° or by expeding and recording 
a notarial instrument on the extract." If the debtor’s title was an un- 
feudalised conveyance, the adjudger completes his title by notarial in- 


7 
way. 


1 Marshalls Ors. v. Hamilton, 1709, 
M. 47; Drummond v. Jackson, 1731, M. 
49; King v. Hunter, 1742, M. 5744; 
Ersk. 2.12.54; Bell’s Com.1.759. Some- 
times one was given out and recorded ; 
Bank. 3. 2. 79; Shand’s Prac. 2. 702. 

2 1661, « 31; Mack. Obs. (Works, 1. 
403); Bell’s Com. 1. 781; Shand’s Prae. 
2.702; Guthrie v. Supertors, 1741, M. 205. 

® Bell’s Com. 1. 781. 

4 Charteris v. Young, 1714, 5 Br. Sup. 
WOES ANGXoHL  “eillo~ Ibigelie, 2 1S ONDE 
Bell’s Com. supra. 

° P, 618, note 9; Parker on Adjns. 
pp. 388, 53; Bell’s Com. 1. 748. 

6 1661, ¢. 31; Ersk. 2. 12.26; Bell’s 
Com. 1. 781, 758; Parker, supra; see 
p. 643, infra, note 6. 

* Ersk. 2. 12. 23 and 28; Bell’s Com. 


1. 743, 755; Bell’s Pr. sec. 8254; cor- 
rect Dewar v. French, 1695, M. 241. 

8 Charteris v. Young, 1714, 5 Br. Sup. 
102; 1661, c« 31; Ersk. supra; Bell’s 
Com. supra; Parker on Adjns. p, 41. 
See the Conveyancing Act, 1874, sec. 62. 

9 37 & 38 Vict. c 94, sec. 62. See 
sec, 3 of the Titles to Lands Act, 1868, 
as to meaning of word “lands” and 
except therefrom heritable securities ; see 
p. 639, infra, et seq. 

10 31 & 32 Vict. c. 101, sec. 15. 

i Tbid. sec. 17, No charter of adjudi- 
cation or writ of confirmation is compe- 
tent, and sec, 62 of the Conveyancing Act, 
1874, must be read along with its other 
provisions abolishing writs of renewal. 
From the earliest times it was competent 
to take infeftment directly although the 
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strument—the decree operating as an assignation of the unfeudalised 
conveyance.’ If the debtor had only a personal right by survivance 
under section 9 of the Conveyancing Act, 1874, the adjudger will com- 
plete title under section 10 of that Act. Where the person completing 
the title is not the original adjudger, the title will be completed by 
notarial instrument as if the decree were an unfeudalised conveyance. 

Heritable Securities.—The title of an adjudger to heritable securities is 
completed by recording either the extract decree or an abbreviate of the 
adjudication in the Register of Sasines.? No distinction is made by the 
Act between securities on which the creditor is infeft and those on which 
infeftment has not been taken. But in the latter case the title ought to 
be completed by notarial instrument, as on an unfeudalised conveyance. 
A liferent of lands is included under the term “heritable securities.” 4 

Recorded Leases. — An adjudication of a recorded lease or recorded 
assignation in security of such lease is completed by recording the abbre- 
viate in the Register in which the lease is recorded.? The section only 
applies where the lease or assignation is recorded. If not recorded, the 
title may be completed by recording the lease or assignation along with a 
notarial instrument.® 

Estate not feudal.—Where the estate adjudged is not feudal,’ as an 
unrecorded lease or bank stock, the title is completed by the recording of 
an abbreviate in the Register of Abbreviates of Adjudications.® This 
applies to an adjudication of the debtor’s right of reversion under a con- 
veyance ev facie absolute, but really in security. But an adjudication 
of the debtor’s radical right to feudal property under a trust for creditors 
can only be completed by infeftment.'° 


debtor had died after the decree of in which the debtor was not infeft need 
adjudication (Stair, 3. 2, 19; L. Lagg, not be followed by sasine, is erroneous ; 


1624, M. 16083. Pierce v. Limond, 1791, M. 244, 

It may be convenient to state the 2 Conveyancing Act, 1874, sec. 65, 
mode by which the title was completed repealing Titles to Lands Act, 1868, sec. 
before 1874. Prior to 1847 a feudal 129. 8 Supra, note 1. 
title could only be completed by infeft- * Conveyancing Act, 1874, sec. 30 
ment on a charter of adjudication from and see. 3. 
the superior. After 1847 (10 & 11 Vict. 5 20 & 21-Vict. ¢: 26, sec. 10. 

c, 48, sec. 19) the adjudger could also 6 See. 5, 
complete title by taking infeftment on 7 Recorded leases are not feudal pro- 


the extract decree and obtaining a charter __perty, but for convenience they are here 
of confirmation. By 1858 (21 & 22 included under it. 
Vict. c. 76, sec. 1) recording took the 8 See pp. 640 and 643, note 6. Ad- 
place of the instrument of sasine and a judication of a liferent must now he 
writ superseded the charter of confirma- followed by infeftment. See p, 635, 
tion. infra. 

1 Thid. sec. 23. Erskine’s view (2. 12. 9 D. of Argyle v. M‘Neil, 1727, M. 
28), that an adjudication of feudal subjects 209. 10 Thid. 


CHAPTER XXXI 
EFFECT OF ADJUDICATION 


GENERALLY.—tThe decree of adjudication accumulates the debt for which 
adjudication is led—principal, interest, and expenses—into one sum on 
which interest runs, although no mention of interest is made in the 
decree It also transfers to the creditor the subject adjudged and its 
accessories,” as if the debtor had at its date executed a conveyance thereof 
in his favour; but with a power of redemption to the debtor within a 
certain period. If the property is feudal, the adjudger must complete his 
title by infeftment, in order to secure his preference in competition with 
other rights perfected by sasine.? He is then in the position of a herit- 
able creditor infeft. “In so far as the subjects may yield fruits or profits 
of a patrimonial value, which can be imputed in extinction of the debt, he 
has clearly a right to draw them.”* He may therefore by an action of 
maills and duties enter into possession and draw the rents and grant 
leases, or he may attach the moveables by a poinding of the ground.’ 
But he cannot exercise mere personal rights of the owner—as to 
If the 


property is not feudal, sasine is unnecessary ; the decree of adjudication 


vote,® to present to a benefice,’ or to grant writs of renewal. 


has the effect of a judicial assignation, not requiring intimation, and when 
the abbreviate is recorded the creditor is fully vest.° The adjudger’s 
right is redeemable, and if the debtor can show that the debt has been 


1 Bank, 3. 2. 45; Bell’s Com. 1.697; 
M‘Kenne v. Lord Adv. 1754, M. 220, is 
unsound. 

2 Trade fixtures have been already 
considered. See p. 69, supra. As to 
property to which the debtor only 
acquired right after the decree, see 
Wilson v. Webster, 1836, 14 8. 1117. 

3 See p. 616, sup. In competition with 
other adjudgers sasine was not necessary if 
the superior had been charged to give an 
entry, but since 1874 a charge is unknown. 


4 Grindlay v. Drysdale, 1833, 11 S. 
896 (L. Moncreiff). 

5 Bank. 1.°7. ¥39°3" Stair, “3.92. 24, 
See p. 496, supra. 

6 Hill v. Hill, 1871, 10 M. 3. 

7 Grindlay v. Drysdale, supra. 

8 M‘Kenate v. Ross, 1791, M. 275. 


Or Stair, Poe Leo dese pe bankents 
2.49; Ersk. 2.12.17; Bell’s Com. 1. 743 ; 
Mack. 2. 311; Bruce v. Buckie, 1619, 
M. 207 ; see p. 617, supra. 
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paid or has been satisfied by the adjudger’s intromissions with the 
subject, the adjudication is at an end.) 
the debtor of the person adjudged from.? 
Lhe Subject is made Litigious—It has been already observed that when 
notice of a summons of adjudication has been put upon the Register the 
subjects to which the summons relates are made litigious from the date 


But these pleas are not open to 


of registration. This excludes all voluntary conveyances or obligations by 
the debtor prejudicial to the adjudger.? If a bond is adjudged, the grantee 
on payment may discharge the granter, that not being a voluntary act,’ but 
decree of adjudication divests the grantee so that the debtor cannot then 
pay to him.® The debtor may perform acts of ordinary administration, 
as granting a lease for a short period;°® but he cannot grant a long lease, 
nor can he grant a short lease during the current tack.’ But if the 
parties had been in treaty for the lease before the litigiosity began, the 
lease may be granted. A lease granted prior to the adjudication, but 
with entry subsequent thereto, will be sustained if possession follows 
But if the possession is subsequent to the 


It is no 


before the adjudger is infeft. 
infeftment the adjudger is not bound to recognise the lease.® 
bar to legal diligence,’ nor to deeds which the debtor was bound to 
grant,’ nor to the completion of a conveyance already granted by him.” 
Nor will it exclude the widow’s terce although the marriage was 
contracted after the litigiosity had begun. 

Litigiosity does not expire when decree is obtained; it continues until 
the adjudger has completed his title by recording an abbreviate or by 
taking infeftment where that is necessary.’* But he must proceed to do so 


1 Rankeillor, 1624, M. 295. 

2 Macleod’s Trs. v. Murray, 1891, 18 
R. 830. 

2 (Shige, Bh Dy Wile Brie, Wy I Ksne 
Bell’s Com. 2. 144 et seg.; Gardin, 1627, 
M. 8375; A. v. B. 1629, M. 8375; Ors. of 
Menzies, 1682, M. 8376; Cardross v. 
Somerdycke, 1684, M. 8376 ; Anderson v. 
Crichton, 1684, M. 2857. See “ Arrest- 
ment,” p. 126, supra. 

4 See p. 564, supra. 

Ole, OA, NO AL Ib, Mee NG The 
Innerwick, 1635, M. 208, 1 Br. Sup. 357. 

6 Carlisle v. Lowther, 1766, M. 8380 ; 
Ors, of York Bwilding Oo. v. Fordyce, 
1778, M. 8380, aff. 2 Pat. 500. 

7 Blackburn v. Gibson, 1629, M. 8378 ; 
Ors, of York Building Oo. v. Fordyce, 
supra ; Bell’s Pr, sec. 1185. See “ Inhibi- 
tion,” pp. 559 and 562, supra. 


8 Ors. of York Butlding Co. v. Threip- 
land, 1778, M. 88838, rev. 2 Pat. 
496, 

9 Wallace v. Harvey, 1627, M. 67; 
Stair, 3. 2. 21. 

10 Bell’s Com. 2. 147; correct Stair, 
3. 1. 42, and Ersk, 2. 12. 65; 3. 6. 11; 
Crichton v. Anderson, 1684, M. 79. 

LU Staines: 2 21. 

12 Stair, supra; L. Cardross v. Colvill, 
1682, M. 77; M‘Adam v. Henderson, 
1612, M. 2818, 8374 ; Hope v. Anderson, 
1622, M. 2818; Hamilton v. Brown, 
1628, M. 2819. 

13 Oarlyle, 1725, M. 15851; Bell’s 
Com, 1. 58; Parker on Adjns. p. 48. 

14 Stair, 3. 2. 215) Ersk 2. 12, 17; 
Bell’s Com. 2. 146; Kames’ Elucidns. 
p. 121. 
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without undue delay or the litigiosity will fly off! It will not obviate 
the plea of mora that by adjudging within year and day of the first 
adjudication he had the benefit of the infeftment thereon. If the 
abbreviate is not recorded within sixty days, the litigiosity has flown off. 
Where the action is abandoned or dismissed, a discharge of the notice or 
the extract decree will be recorded in the Register of Abbreviates ; also 
when the action is abandoned as against any of the defenders or against 
particular subjects. A discharge by “marking” is of very rare occur- 
rence, and the same conditions will apply as to a marking in the Register 
of Inhibitions. 

It renders the Debtor Notour Bankrupt.—In the case of debtors against 
whom imprisonment was incompetent or impossible prior to the Debtors 
Act, 1880, insolvency concurring with a charge, followed by decree of 
adjudication for payment or in security of any part of the debtor’s heritable 
estate, renders him notour bankrupt.* 

Adjudger takes the Subject tantum et tale—The adjudger takes the 
subject tantum et tale, as it is vested in the person of the debtor, and 
subject to all the conditions and qualities attaching to it. But this only 
applies to real conditions affecting the subject itself or to conditions 
affecting the constitution of the debtor’s right therein, and not to personal 
An 
adjudger is in this respect in the same position as an arrester or poinder, 
and reference may be made to what has been said under that head.? Thus 
if the debtor though feudally vest in the subjects adjudged is not the 
beneficial owner, but holds them in trust for the real owner, his creditor 
adjudging is bound by the trust. On the other hand, if the debtor is the 
beneficial owner, his personal obligation to convey the subjects to a third 
party, even for onerous causes, will not affect an adjudger.’ Even if his 


obligations under which the debtor has come with regard to it. 


1 Ibid. ; Hamilton v, M‘Culloch, 1627, 
M. 1689—six years too long; EH. Gallo- 
way v. Gordon, 1636, M. 8384—four 
years too long; Binning v. Auchinbreck’s 


3 Bell’s Com, supra. 

4 Bankruptcy Act, 1856, sec. 7. 

5 See pp. 68, 128, supra. 

6 Thomson v. Douglas, Heron & Oo. 


Crs. 1749, M. 2832, 8389 ; Duchess of 
Douglas v. Scot, 1764, M. 2833, 8390— 
three years too long; Wallace v. Barclay, 
1736, M. 8388; Nedlson v. Ross, 1681, 
M. 8387 ; Buckie v. Bell, 1731, M. 8388 ; 
Stewart v. Murrays, 1668, M. 8384; 
Johnston v. Johnston, 1674, M. 2738, 
8386 ; LH. of Southesk v. L. Powrie, 1680, 
M. 8387 ; Stair, 3. 2. 21,54; Bell’s Com. 
supra ; Hrsk..2. 12: 165 17 3 Bank 3. 
2. 48, 49 ; Kames’ Elucidns. p. 121. 
2 Binning, supra. 


1786, M. 10229; Hailes, 1002; Mans- 
field v. Walker's Trs. 1833, 11 S. 818, 
821, aff 1S. & ML. 203; Heritable 
Reversionary Co. Ltd. v. Millar, 1891, 18 
R. 1166, rev. 19 R. (A.L.) 43, L. Watson, 
47. The Conveyancing Act, 1874, sec. 
62, although ambiguously expressed, 
will only apply to adjudication by the 
trust creditors, not by private creditors 
of the trustee. 

T Sinclair v. Sinclair, 1734, M. 9444 ; 
Mitchell v. Ferguson, 1781, M. 10296; 
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obligation has been implemented by delivery of a conveyance, an adjudger 
infeft before the disponee has taken infeftment is preferred.' Where, 
when decree of adjudication is pronounced, the debtor has no right to the 
subjects adjudged, his subsequent acquisition of them will not validate the 
adjudication.” 

Adjudger may enter into Possession by Maills and Duties—draw the 
rents, grant leases and remove the debtor or his tenants—<As already noticed, 
the decree of adjudication has the effect of a judicial assignation which 
requires no intimation. From the date of the decree the adjudger is in 
the position of a heritable creditor. He may then enter into possession 
by an action of maills and duties and draw the rents. The decree carries 
the rents or interest of the subject adjudged due at the ensuing term 
and all subsequent ;* but arrears of rent or interest prior to the date of 
the decree are not carried.® But where the adjudication is contra here- 
ditatem jacentem it will attach all rents and interests which have accrued 
since the death of the ancestor,’ so far as they are in medio when the 
action is brought.” There is one exception to the rule that adjudication 
does not carry arrears. An adjudication of an adjudication carries the 


whole accumulated sum in the adjudication and the interest thereon from 


the date of the first adjudication.® 


Russell v. Ross’ Crs. 1792, M. 10300; 
Wylie v. Duncan, 1803, M. 10269; 
Mansfield v. Walker's Trs.. supra; Her. 
Rev. Co. v. Millar, supra—correct Ireland 
v. Netlson’s Ors. 1755, 5 Br. Sup. 286 
and 828; Gzbb v. Livingston, 1763, 5 
Br. Sup. 897. 


1 Mitchell v. Ferguson, supra. See 
635, infra, note 7. 
2 Wilson v. Webster, 1836, 14 S. 


GMa lize 

3 See p. 512, supra. 

4 Moncrieff v. L. Balrownte, 1629, M 
Us ioebirsky Oe ee 7 5) Bankers. 2. 39) 
43; Bell’s Com. 1. 795. 

5 Ersk. 2.12. 8,17,48; Bank. supra ; 
Bell’s Com. 2. 9; 1.794 (“in arrear” is a 
mistake for “ current”) ; M‘Ghze v. Living- 
ston, 1627, M. 136; Ogilvie v. L. Ogilvie, 
1630, M. 138; Harper v. Cockburn, 1633, 
M. 139; Broughton v. Fraser, 18382, 
10 8, 418. 

6 Corser vy. Durie, 1638, M. 44; Dooly 
y. Dickson, 1740, 5 Br, Sup, 216 ; Dick- 
son v. App. Heir of Poldean, 1740, M. 
228, 5 Br. Sup. 695 ; Elchies, “ Adjn.” No. 
24; Craig, 3. 2, 23; Stair, 3. 2. 48 


This followed from adjudication being 


WRC, Da OLS Diese DO TDs Asya debrile 3% 
easton owe) Bellis Com. 19 
More’s Notes, 297, Adjudications on a 
charge against the apparent heir were at 
first held to have the same effect (Dickson 
v. Poldean’s Heir, supra; Dooly v. Dick- 
son, supra ; Ersk. 2. 12. 48; Bank. 3. 2. 
43), but it was afterwards decided that 
rents and interests are only carried from 
the date of the decree (Struan, 1760, 5 
Br. Sup. 878). Where the heir behaves 
as heir and intromits, the rents belong to 
him and must be attached for his debt by 
arrestment, but if he has renounced and 
adjudication cognitionis causa led, the heir 
has no right to the rents and the adjudica- 
tion vests the estate in the creditor from 
the time of the ancestor’s death, and 
consequently he takes the intromitted 
rents by virtue of his adjudication. 

7 Sinclatr’s Ors. v. Sutherland, 1787, 
M. 10299; Parker on Adjns. p. 75. 

8 Ramsay v. Brownlie, 1738, M. 211, 
5538; Baikie v. Sinclair, 1786, M. 
5545; Ryder vy. Ross’ Crs., infra ; Bell’s 
Com. 2.9; Wallock vy. Auchterlony, 1769, 
M. 5539. 
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regarded as a sale under reversion. As the debt was extinguished by the 
adjudication the interest on the accumulated sum could not be looked 
upon as arrears, but was considered an eik to the reversion competent to 
the debtor. Although adjudication is not now considered a sale under 
reversion; but merely a pignus pretorium, this doctrine still prevails.’ 
Where the subjects are in the natural possession of the debtor, contrary 
opinions have been given as to whether the crops will go to the adjudger. 
Stewart is of opinion that the adjudger will have right to the crops;° 
while Bankton thinks the crops are not carried, but that the adjudger has 
a claim against the debtor for the value of his possession.* 

The right of the adjudger to the current and subsequent rents, in 
question with the debtor or the tenants or personal creditors, depends on 
his decree, not upon infeftment.? But in competition with real rights, he 
can only secure his right to the rents, which are accessories of the lands, 
by taking infeftment. 

It is entirely in the option of the adjudger whether he will allow the 
debtor to remain in possession and draw the rents, or whether he will 
himself enter into possession, and if so to what extent.° If there is no 
competition the creditor is generally satisfied with his real security, and 
on receipt of his interest permits the debtor to retain possession and 
uplift the rents.’ The adjudger cannot be compelled to intromit, and 
it is irrelevant for the debtor or other creditors to aver that he 
might have intromitted with the rents so as to have satisfied his claim. 
But if he do not enter into possession he cannot debar a later adjudger 
from possessing. Where the creditor intends to intromit with the rents 
he may either do so with the acquiescence of the debtor or by obtaining 
decree in an action of maills and duties. If the debtor do not consent, 
such an action is necessary, as the mere decree of adjudication gives no 
title to interfere with the proprietor in the management of the estate. 
As the adjudger must claim the rents while they are in medio, intimation 


1 Campbell v. Scotland, 1794, M. and 222; Kincaid v. Haliburton, 1625, 


321. M, 3471. 
2 Ryder v. Ross’ Ors. 1794, M. 5549. 9 Stair, supra ; Ersk. 2.12.20; Bank. 
3 Voce “Comprising,” p. 41. 3. 2.72; Colquhoun v. Balvie, 1636, M. 
4 3. 2. 44, 3472, 


5 Ersk. 2.12. 17; Bell’s Com. 1. 794; 10 Stair, 3.2.24; Ersk. 4. 1.49; Par- 
2.9; Parker on Adjns. p. 53. See p. ker, supra. It will be observed that 


161. Ersk. 2. 12. 20 deals with an adjudication 
® Stair, 3. 2. 39; Ersk. 2. 12. 20; as if it were a disposition not a pledge, 
Parker on Adjns. p. 54. so that decree of maills and duties would 
7 Parker, supra. be unnecessary. It has for long been 


8 Stair, supra; Tutor of Balmaghie v. settled that adjudication is a mere pignus 
Maczwell, 1634, M. 283, 1 Br. Sup. 199 pretorium. 
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must be made to the tenants that he is to collect the rents. The intima- 
tion may be informal, or may be judicial by citation in an action of maills 
and duties. But the intimation must be followed up by actual collection 
of the rents within a reasonable time. Mere citation in an action of 
maills and duties was not enough to secure the adjudger’s claim, where 
he had not proceeded with the action for several years, during which the 
tenants had paid their rents to the owner. The payments were found to 
have been made in bona fide.’ And in one case “the Lords sustained a 
payment made by a tenant to his master after he was cited by an adjudger 
in a process of maills and duties, and a decree taken against him in 
absence,—upon this principle that a decree of maills and duties does not 
put an adjudger in possession nor make him liable to account for the rents ; 
and therefore if after taking decree he stands off and does not charge 
(which was the case here, where the payment was not made till about 
fourteen months after the citation and eight months after the decree), 
the tenant may conclude that the adjudger does not mean to take 
possession and therefore may safely pay to his master.” * 
it would be safer for the tenant, if pressed by the debtor for payment, to 


In such a case 


raise a multiplepoinding. 

The debtor may appear in the action of maills and duties not only to 
have the creditor’s claim restricted to a part of the rents, but also to dis- 
cuss all objections to the decree of adjudication where decree has been 
granted reserving objections contra executionem.. If the debtor has allowed 
decree to pass in absence, so that the objections are now stated for the 
first time, it would seem necessary to suspend the decree of adjudication.* 

Where the adjudger has entered into possession, whether by consent 
of the debtor or by action of maills and duties, he is a steward for the 
rents and must account for them “according to a full and complete rent 
roll”; and he will only be entitled to credit for what he can show he 
could not recover.’ He ought to keep a regular and accurate account of 
his intromissions along with the vouchers, that they may be produced in 
any action of count and reckoning by the debtor or other creditors, or in 
the declarator of expiry of the legal, if it is opposed.° 

The entry of the adjudger into possession gives him the right and 
imposes upon him the obligation of granting leases of the subject. As the 
yearly value of the subjects is assumed not to be less than the rent roll at 


1 Robertson v. Orme, 1755, 5 Br. Sup. 4 Ibid. ; Blackwood v. Hamilton, 1713, 
838, M. 15819, Robert. App. 211. 

2 Garden v. Lindsay, 1757, 5 Br. Sup. 5 Ersk. 2. 12. 20; Burnet v. Burnet, 
855. 1681, M. 3478. 


8 See pp. 612, 645. 8 Parker on Adjns. p. 55, 
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the date of his entry, he must show where less has been recovered that 
this is not due to his negligence Where it is necessary to let the 
subjects at a reduced rental, intimation should be given to the debtor and 
other adjudgers, specifying the proposed reductions.’ If their consent is 
not obtained the subjects should only be let by public roup after due 
Indeed the same course should be followed in every 
It is competent for the adjudger 


advertisement.® 
case where a new lease is to be granted. 
to apply by petition to the Court for authority, or he may, taking the 
risk, make the reduction at his own hand.* By the Heritable Securities 
(Scotland) Act, 1894, which applies to adjudgers,’ the lands or part 
thereof may be let on lease for not more than seven years, and by 
authority of the Sheriff for a period not exceeding twenty-one years in 
ordinary heritable subjects and thirty-one years in minerals.° 

The decree of adjudication is not a sufficient warrant to output 
tenants.’ Infeftment on the decree puts the adjudger in no better 
position.* To output tenants the proper course is to enter into posses- 
sion by decree of maills and duties and thereafter pursue a summary 


process of removing.” Neither did the decree of adjudication warrant 


° For this a process of removing as in the 
case of the tenant was necessary. Indeed it was doubtful whether an 
action of declarator and removing.in place of a summary process was not 
required.” Now under the Heritable Securities Act, 1894, the proprietor 
may be summarily ejected without the adjudger entering into possession 


by decree of maills and duties, as if he were an occupant without a title. 


the removal of the proprietor.! 


The adjudger may execute all necessary repairs on the subjects and 
deduct the expense from the rents. In olden times it was thought advis- 
able to establish judicially the condition of the subjects and to obtain a 
warrant authorising the repairs.'? But the adjudger may proceed to 
execute the repairs at his own hand, either giving intimation to the 


debtor or preserving evidence that they were necessary or beneficial.!® 


1 Stair, 3.2. 39 ad fin.; Parker on 
Adjns. p. 56 ; Hamalton v. Lauder, 1639, 
M. 3391; Dalrymple v. Lyon, 1752, M. 
304, 

2 Parker on Adjns. p. 57. 

3 Ibid.; More’s Notes, p. 301 ad fin; 
Cleilland v. Laminton, 1681, 2 Br. Sup. 
569. 

4 Parker, supra. 

5 57 & 58 Vict. cap. 44, sec, 18. 

6 Secs. 6 and 7. 

ip Shei, 4, 2) aubs BE By oul 
hart v. Galloway, 1628, M. 13790, 


Lock- 


8 Ersk. 2. 12. 17; Parker on Adjns. 
p. 55; Stair, swpra, seems to imply that 
infeftment is sufficient; Parker, p. 56, 
says an adjudger who has obtained actual 
possession may levy the rents, grant 
leases, ete. 

9 See p. 521, supra. 

10 Stair, supra; Galloway v. Bogmiln, 
1629, M. 13790. 11 See, 5. 

12 Livingstone v. Bass, 1628, M. 316. 

13 Hacket v. Watt, 1672, M. 13412; 
Rutherford v. Rankine, 1782, M. 13422, 
More’s Notes, 55, 
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He is entitled to employ a factor to manage the property and to 
deduct the expense from the rents. But he is not entitled to charge a 
fee for his own trouble.! 

Where there is more than one adjudger the usual practice is for 
them to appoint a factor to collect the rents and manage the property. 
If they cannot agree, application may be made for sequestration of the 
estate and the appointment of a judicial factor. The adjudger may 
apply the rents in the first place towards the expense of making the 
adjudication effectual, composition, repairs, expense of collection, then to 
interest on the debt and lastly to principal.® 

Adjudger’s right to moveables—Can he poind the ground ?—It is clear 
that a decree of adjudication, though followed by infeftment, does not 
create in the adjudger an unassailable preference over the moveables on 
the ground belonging to the debtor or his tenants. His preference 
although constituted by infeftment must, like that of any other heritable 
creditor, depend on his executing a summons of poinding the ground while 
the moveables remain on the ground and belong to the debtor. Whether 
this diligence is available to an adjudger has been already considered.” 

Adjudger cannot sell the lands but may sell his adjudication—Position 
of the Purchaser.—Adjudication being merely a pignus pretoriwum in 
security of debt, it follows that the debtor has no power to sell, or 
dispone absolutely, the lands. He may, however, like any other creditor 
who has acquired a security over his debtor’s estate by the use of dili- 
gence, assign his diligence to a third party so as to substitute that party 
in his place.® If the adjudger is not infeft a simple assignation is suffi- 
cient,’ but if the adjudger is infeft the lands should be disponed under 
burden of the debtor’s right of redemption. The position of the pur- 
chaser is not like that of a singular successor in lands whose rights are 
determined by the record. “A purchaser from him cannot be said to 
act on the faith of the records, since the apprising might previously to 
his purchase have been extinguished by the appriser’s discharge or by his 
intromissions with the rents of his debtor’s estate, which can enter no 
record.” ® It follows that personal obligations which would not affect a 
singular successor in lands will affect the purchaser of an adjudication, 
although he is infeft. A distinction has been made between personal 
obligations granted by an adjudger who was uninfeft and those granted 


1 Ersk. 2. 12.38; Mack. Inst. 2. 312. 6 Authorities in following notes ; 
2 Parker, p. 56; Stair, 4. 35. 26. M‘Kenzte v. Ross, 1669, M. 299; Parker 
3 Thid. on Adjns. pp. 53 and 57. 

4 Supra, p. 492. 7 Sinclair v. Sinclair, 1685, M. 10212. 


5 Supra, p. 496. 8 Ersk. 2. 12. 36. 
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by an adjudger infeft. In the former case back-bonds or other personal 
obligations restricting or discharging the adjudication are effectual 
against singular successors, although the discharge or restriction has not 
been registered! In the latter case such obligations are not binding on 
singular successors.?. The claim for redemption and accounting on the 
ground that the adjudication has been extinguished or satisfied by intro- 
mission with the rents, whether made by the debtor or a posterior 
adjudger,? and the claim of a co-adjudger for a pari passu ranking,’ are 
in a different position from personal obligations granted by the adjudger 
and may be maintained against a singular successor, whether the adjudger 
was infeft or not. As afterwards noticed, the former claim is available 
against a singular successor—when made by the debtor, until the title of 
the purchaser or his author is secured by the positive prescription ;° 
when made by a posterior adjudger, until it is cut off by the negative 
prescription. The latter claim is also available against a singular 
successor until extinguished by the negative prescription.’ 

Adjudger is liable in a Composition, but does not become Vassal.—The 
adjudger on taking infeftment is at once liable to the superior in pay- 
ment of a composition of a year’s rent, and this irrespective of the fee 
being vacant by the death of the vassal. Under the old law superiors 
were bound to enter adjudgers on payment of a year’s rent.8 Prior to 
1847 the decree only adjudged the lands to be holden a me, and therefore 
the adjudger could only be secured in the property by entering with the 
This he did by obtaining a charter of adjudication from the 
superior,—who then received his composition,—and taking infeftment 
By the Lands Transference Act, 1847,° the decree of adjudica- 
tion contained a precept of sasine with the alternative holding, and as 
the adjudger could therefore by infeftment have secured himself in the 
property without entering with the superior, and thus escaped payment 
of the composition during the vassal’s life, it was provided that by merely 


taking infeftment the adjudger should become liable in payment of com- 


superior. 


thereon. 


1 Ersk. 2. 12. 36-38; Bank. 3. 2. 60; 
Stair, 3.2.39; 3. 1.21; E. of Southesk 
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10210. 


2 Ersk. Bank. supra; Sinclair v. 
Sinclair, 1685, M. 10212; Burnet v. 
Nasmith, 1693, M. 3040; Telfer v. 
Maxton, 1661, M. 5633. 

3 Ersk. supra ; Bank. supra ; and 3. 2. 


71; Stair, supra; Kennedy v. Cunning- 
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4 Ersk, 2. 12. 38, 33; Bank.3. 2757. 
Barclay v. Ors. of Orimonmogat, 1720, 
M. 260. 

5 Infra, p. 655 and p. 662. 

6 Infra, p. 662. 
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position. This is still in force. The amount of the composition is a 
year’s rent, under the usual deductions.2 


successors is taxed, the adjudger has the benefit of the stipulation. The 


If the entry of singular 


Court is in use to modify untaxed compositions where they are exorbitant 
in proportion to the adjudger’s debt.? 
estimated at one per cent on the sum for which the adjudication is led 
when it does not exceed 10,000 merks, and at one half per cent additional 
on all above that sum. But the creditor has the option of paying the 
Though several 


Compositions to the Crown are 


ordinary composition of a sixth part of the valued rent. 
co-adjudgers enter either under a joint decree or separately the superior 
is only entitled to one composition.* But an adjudger on a debitum 
fundt, or in implement, must pay a composition in addition to that paid 
by prior adjudgers for debt.? If the debtor is also superior he is not 
entitled to composition.° No composition is due so long as the adjudger 
is excluded from the rents by a liferenter.® 

In the earlier stages of apprisings, the appriser on taking infeftment 
became the vassal and the feudal casualties fell in his person and not in 
that of the reverser. But even when adjudications were still regarded as 
sales under reversion, this view was abandoned; and now that adjudica- 
tion is dealt with as a mere prgnus preetorium, the debtor so long as the 
security is redeemable continues the vassal.’ He was also entitled to 
exercise patronage and present on a vacancy * and also to vote in right of 
the lands.° If the adjudication is made irredeemable, the adjudger then 
becomes the vassal. The casualties exigible on the debtor’s death may be 
exacted from an adjudger in possession, who will be entitled to credit 
therefor out of the rents or to receive rateable proportions from other 
adjudgers taking the benefit of his diligence.’° 

It changes a moveable debt to heritable.—Adjudication led upon a move- 
able debt has the effect of rendering the debt heritable, so that the heir 


1 Conveyancing Act, 1874, sec. 62, 4 Ersk. Bank. supra ; Mack. 2. 311; 


re-enacting Titles to Lands Act, 1868, sec. 
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2 Ersk. 2. 12. 24; Bank. 3. 2. 53. If 
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is the composition—L. Monktoun v. L. 
Vester, 1634, M. 15020. Real burdens 
constituted by law or confirmed by the 
superior are to be deducted—Ersk. supra. 

8 Esk. 2. 12. 24; Bank. 3. 2. 53; 
Parker on Adjns. p. 50; Paterson v. 
Murray, 1637, M. 15055, 


Parker, p. 51. 

5 Parker, p. 51; Stair, 3. 2. 53. As 
to debita fundi—Quere. 
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1633, M. 15054; Scot, 1636, M. 15055. 
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16453; Cochrane vy. Bogle, 1849, 11 D. 
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8 Grindlay v. Drysdale, 1833,11 8.896. 

9 Hill v, Hill, 1871, 10 M. 3. 

10 Parker on Adjus. p. 52. 
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of the adjudger succéeds thereto, and his creditors attach it by adjudica- 
tion! Not only the accumulate sum, but the interest and arrears of 
interest thereon from the date of the decree, are heritable? The executors 
are only entitled to the rents to the date of the ancestor’s death. For the 
game reason the creditor’s widow is entitled to terce.® If the lands are 
redeemed, the widow is entitled to claim that one-third of the money be 
lent out for her liferent use or that it should be paid to her on due caution 
for its repayment on her death.* The whole debt is rendered heritable, 
though only a small part of it is recovered from the heritable estate” But 
this does not apply where part of the debt is recovered out of personal 
estate belonging to the debtor situated in a foreign country. A creditor 
domiciled in England obtained from his debtor, a domiciled Scotchman, a 
conveyance in security of estates in Scotland and Jamaica. The creditor 
adjudged another estate in Scotland. He thereafter died and the question 
arose whether his heir or executor was entitled to the proceeds of the 
estate in Jamaica which had been sold. By the law of Jamaica the debt 
though secured over heritage remained moveable. The Court held that 
the law of Jamaica must apply and accordingly preferred the executors.® 

If the adjudication is led by a tutor or factor loco tutoris the character 
of the debt is unchanged quoad succession.’ A charge on a heritable 
bond has the effect of making the debt moveable, but if adjudication be 
led prior § or subsequent ® to the charge, the debt remains heritable. As 
a charge will not render the sum in the adjudication moveable, neither 
will diligence against the moveable estate.!° The debt is also rendered 
heritable guoad the debtor. It will fall to his heir to redeem the lands. 
It is immaterial that the debtor was ab agendo."! 
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It does not prevent other diligence.—Where the adjudger is in possession 
under a general adjudication he is not debarred from other diligence ; he 
is where the adjudication is special+ Although he has entered into 
possession and taken infeftment, he may repudiate his security, cede 
possession and seek payment aliunde.” 

Mode of Ranking where debt partially paid—As adjudication was at 
first regarded as a sale under reversion, payment of part of the debt did 
not diminish the creditor’s real right in the security. “The security is 
as broad for the last shilling as for the whole sum; because it is the 
nature of the security which entitles him to the preference, and not the 
amount of the sum which is secured.”* So that if any part of the debt 
remained unpaid at the expiry of the legal, the creditor became entitled 
to the whole lands. It therefore came to be settled, that although a 
partial payment had been made, or the debt partially satisfied by diligence 
against other estate, the adjudger was entitled in competition with other 
creditors to rank for the whole amount of his debt undiminished by the 
partial payment, to the effect that he might recover payment of his whole 
debt. Although adjudication came to be regarded merely as a practical 
pledge,’ the Court found that the rule already established must be 
considered as settled.° 
adjudged. If the debtor were sequestrated, so that the adjudger ranked 
on the moveable estate, he would require to deduct partial payments and 
the value of his security, and rank only for the balance. 

A creditor may adjudge the same estate a second time for the same 


This only apples to a ranking on the estate 


debt, but the only effect is to accumulate the interest into a principal sum, 
so as itself to bear interest. The second adjudication will not be ranked 
for the balance, after deduction of what is actually drawn under the first 
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adjudication ; but for the balance after aeateris the whole sum ranked 
upon the first diligence.’ 

Mode of Ranking where the adjudger’s debt is also a debitum fundi.—lt 
has already been seen that a creditor, whose debt is secured by bond or 
other security over the other heritable estate of his debtor, may also 
adjudge on the personal obligation or, after obtaining decree of poinding 
the ground adjudge thereon, in further security or satisfaction of his debt. 
The only difference between these two adjudications in a ranking is that 
in the former the adjudger has no preference for the interest on the 
arrears of interest thereby accumulated, even over adjudgers on personal 
debts; in the latter, interest upon interest is a debitwm fundi and there- 
fore preferable to ordinary creditors? With this distinction, the effect 
of the two adjudications in a ranking is the same. The adjudication may 
either be directed (1) against the estate over which the security is held, or 
(2) against other heritage belonging to the debtor.‘ 

(1) In the former case, apart from the effect of the adjudication in 
accumulating interest into capital, so as to make it bear interest, it may 
also enable the adjudger, in competition with other creditors, whose 
securities limit his security while they leave the estate open to adjudica- 
tion, to secure the balance of his debt which the security itself has not 
produced.? Thus “an heritable bond of corroboration may be affected 
by inhibition while the debt itself is prior to the inhibition, and there 
may be adjudgers whose debts are not affected by the inhibition, after 
whom little will remain for the holder of the heritable bond. It may also 
happen that even a creditor holding a posterior adjudication may by in- 
hibition be entitled to take precedence of the voluntary security, while 
inhibition does not affect the personal debt in the bonds. In such cases, 
the holder of the voluntary security adjudging on his personal debt will 
come in for a dividend along with other adjudgers, and so aid or supply 
the defects of his voluntary security. If he were not allowed to adjudge, 
he might be totally excluded from a share of the funds, or entitled only 
to a very inconsiderable dividend.” ® The creditor cannot rank twice for 
the same debt. In competition with other adjudgers or creditors, he is 
entitled to rank only for the balance after deducting what he has drawn 
in virtue of his security.’ 

(2) Where the heritable creditor adjudges a different estate from that 
over which his security extends, the two estates are considered as 


1 Nasmyth v. Samson, 1785, 3 Pat. 9 ; 6 Tbed. 
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separate debtors, each liable for the whole debt; and he is entitled to 
rank for the full amount of his debt on the estate adjudged to the effect 
of drawing full payment thereof.! Postponed heritable creditors, how- 
ever, are not entitled to insist upon prior heritable creditors, whose debts 
had been paid in full, being ranked as adjudgers on the personal obliga- 
tion in their bonds along with the personal creditors, on the estate not 
affected by the heritable securities, to the effect of giving the dividend to 
the postponed heritable creditors.” 

Effect of Prescription —As adjudication is merely a judicial security, it 
may be worked off by the negative prescription, whether infeftment has 
been taken or not.? If not taken at first, infeftment when taken will 
interrupt the prescription.* If the adjudger enter into possession, this 
will also interrupt the prescription ; and so long as possession continues 
there can be no running of prescription.’ If there has been possession of 
part of the subjects the negative prescription will not run as to that part.® 
Payment of interest by the debtor would also seem to interrupt prescription. 
On the other hand, the negative prescription will cut off the right to plead 
extrinsic objections to the decree or charter of adjudication.’ 

The effect of the positive or negative prescription in favour of the 
adjudger upon the debtor’s right of redemption,® or the claim of a co- 
adjudger to a part passu ranking,’ or the claim of a posterior adjudger to 
an accounting,’’ is elsewhere considered. 
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CHAPTER XXXII 
EFFECT OF ADJUDICATION—continued 
IN COMPETITION WITH OTHER DILIGENCES AND RIGHTS 


1. Iv a competition between adjudications led before or within year and 
day of the first effectual adjudication, all the adjudications are ranked 
part passu as after noticed. Those outwith the year and day rank 
according to priority of registration of the abbreviate.’ If infeftment has 
been taken, the omission to record the abbreviate is of no consequence in 
question with adjudgers posterior to the infeftment.? Where the right 
requires sasine to complete it, it is of course necessary to secure the 
adjudger’s preference that this be taken.? If none of the adjudgers have 
taken infeftment and the subject was capable of infeftment, all, whether 
within or without the year, will be ranked pari passu.4 But if the sub- 
ject was incapable of infeftment the preference depends on priority in 
date in recording the abbreviate.’ It has been held that it is not necessary, 
where the first adjudication has been completed by sasine, that adjudica- 
tions led more than a year thereafter should be followed by sasine.° The 
decision proceeded on the view, that adjudication being a sale under 
reversion a subsequent adjudication without infeftment was sufficient to 
carry the personal right. It has been doubted, now that adjudication is 
regarded only as a pignus pretorium, whether this would be followed.” 
The competition now dealt with is only between adjudications for 
personal debts. Adjudications for debita fundi are not subject to the 
part passu ranking, but inter se rank according to priority of the infeft- 


1 See pp. 6438, 616. 5 Ibid. ; D. of Argyle v. M‘Neil, 1727, 
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ment on the debt, and in competition with adjudications for personal 
debts are preferred. 

2. In competition with an adjudication in implement of feudal subjects, 
an adjudger for debt to be preferred must complete his security by sasine 
prior to the infeftment on the decree of adjudication in implement. Other 
adjudgers for debt within year and day of the first effectual adjudication, 
although subsequent to the infeftment on the adjudication in implement, 
will also share in the preference. The remedy of the adjudger in imple- 
ment is to adjudge as a common creditor for damages.? It is assumed 
that the adjudication in implement is not based on an obligation struck 
at by the plea of litigiosity. 

3. In competition with arrestment the criterion of preference has been 
already considered.? 

4. In competition with the widow's right of terce the preference of an 
adjudger depends on his having taken infeftment prior to the husband’s 
death.* Constructive infeftment by charging the superior, although it 
made the adjudication effectual, was not sufficient, even where decree of 
adjudication was obtained prior to the marriage.’ If sasine has been 
taken during the husband’s life, an adjudger is in a better position than 
a heritable creditor. The former excludes the terce, while the latter is 
bound to allow the widow terce out of the free rents, that is, he is not 
allowed to apply the rents to extinguish his claim for principal.® The 
right of the widow to her third of the rents begins at the husband’s death 
without any process of service or kenning, But if the widow does not 
serve to the terce, she will in competition with an adjudger lose all right 
to the rents which he has recovered, 7.e. her claim will only apply to those 
in medio." 

5. In competition with the husband's right of cowrtesy.—Courtesy is in 


1 Supra, p. 593. 
2 Bell’s Com. 1. 784. See Wood v. 


M. 15836. <Astoa competition with the 
widow of an heir of entail, see Boyd v. 


Scott, 1830, 8 S. 988; 1833, 11 S. 355, 
where the Court in a ranking and sale 
struck out subjects to which a party pro- 
duced missives of sale which enabled him 
to raise adjudication in implement and 
take infeftment. Qucere. 

3 See p. 161, supra. 

4 Carlyle v. Lyon’s Crs. 1725, M. 147 
and 15851; Hamilton v. Wood, 1770, M. 
15858; Stair, 2. 6.17; 3.2.20; Bank. 
2.6.16; Ersk. 2. 9.46; Dirl. & Stewart 
v. “Terce”; Bell’s Com. 1. 57 ;—over- 
ruling Hunter's Ors. v. Douglas, 1715, 
M. 15850; Crichton v. Comiston, 1612, 


Boyd, 1851, 13 D. 1302. 

5 Carlyle v. Lyon’s Ors., supra. 

6 Belschier v. Moffat, 1779, M. 15863 ; 
Hailes, 838; followed in Whish (Black’s 
Trs.) v. Scott, 1895, 3 S.L.T. 8; Fraser 
on Husb. and Wife, 1110. See “ Maills 
and Duties,” supra, p. 519, as to these 
decisions. 

7 Milne v. Wood, 1770, M. 15858 ; 
Wamphray, 1669, 2 Br. Sup. 440; 
M‘Leish v. Rennie, 1826, 4 S. 485 (N.E. 
491); Bank. 2. 6. 15; Sandford, Her. 
Suce. 2,115; Fraser, Husb. & Wife, 1107. 
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the same position as terce. In the words of Stair, “liferent by the 
courtesy hath the same extensions and limitations as terces.”* To be 
preferred, therefore, the adjudger must have been infeft before the wife’s 
death.2 The husband requires no title; but it is thought that, as in the 
case of the widow, if he delay to make his claim he will only in question 
with a purchaser or adjudger be entitled to the rents so far as these are 
im medio. 

6. In competition with voluntary rights granted by the debtor.—It has 
already been observed that the registration of a notice of a summons of 
adjudication makes the subjects litigious, so that any assignation or con- 
veyance, redeemable or irredeemable, or other voluntary right, granted 
thereafter will be postponed to the adjudger.* It is therefore only 
necessary to consider here conveyances granted by the debtor prior to the 
subjects being made litigious.* If the subjects adjudged are not feudal, 
requiring infeftment, the criterion of preference is the priority of the 
intimation of the assignation as opposed to the decree of adjudication.® 
But an assignation to rents granted by a proprietor unaccompanied by a 
real right cannot, though followed by intimation, compete with a sub- 


sequent adjudger who has taken infeftment. 


accessories of the lands, the adjudger 


Ue DFG HIG), 

2 Bell on Purchaser’s Title, p. 372; 
Bell’s Dict. v. “ Terce” ; Fraser on Husb. 
and Wife, 2, 1126. An adjudger of a 
tenement which had been burned who 
had repaired the subjects was in question 
with a liferenter only bound to allow 
her the rent of the tenement as un- 
repaired or the rents received under 
deduction of the interest of the sum 
expended for repairs; Hacket v. Watt, 
1627, M. 13412. 

3 See pp. 608, 619, supra. 

4 The dependence of an action of 
declarator of a right to the estate pre- 
ferable to the adjudger’s debtor, will bar 
by litigiosity the raising of an adjudica- 
tion; Wauchope v. Goldie, 1 July 1817, F.C. 

5 Smith v. Hepburn & Barclay, 1637, 
M. 2804; Macdowall v. Russell, 1824, 2 
8. 682 (N.E. 574); Flowerdew v. Buchan, 
1835, 13 S. 615. Yet an arrestment 
prior to the intimation with no decree of 
furthcoming would be preferred to the 
assignation, while it would be postponed 
to the adjudication. See also as to leases 
Brock v. Cabbell, 1822, 2 S. 52 (N.E. 46), 


As the rents are carried as 
will be preferred for those current 


3.W.&S. 75, 8S. 647, aff. 5 W. &S. 476; 
Russell v. E. of Breadalbane, 1822, 2 S. 
62 (N.E. 54), 1 W.& 8.621; 1827,58. 
891(N.E. 827), aff. 5 W.& 8.256; Marston 
v. Underwood, 1827, 58. 200 (N.E. 185) ; 
Ings & Co. v. Paul, 1829, 7 S. 469. 
A party executed a trust-deed whereby 
he conveyed his whole property to 
trustees, chiefly for behoof of his creditors, 
but directing also two annuities to be paid 
from the trust funds. It was also pro- 
vided that the trustees should make pay- 
ment of a yearly sum to him as an 
allowance, which was to be increased or 
diminished at their discretion. Having 
assigned this allowance, a competition 
arose between the assignee, who had duly 
intimated the assignation, and creditors 
who had subsequently adjudged the 
truster’s whole property. It was found 
that the allowance was limited to the 
subsistence of the trust—and did not 
extend to the lifetime of the truster— 
and that subject to this the adjudication 
carried the whole estates; Herries, 
Farquhar & Co. v. Burnett, 1846, 9 D. 
Ve, 
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and future at the date of his decree, if in the case of current rents he is 
infeft before the term of payment.! On the other hand, a liferent, although 
a heritable right, was transmissible not by assignation and infeftment 
but by assignation and intimation ;? and therefore an assignation of the 
liferent, or of all rents due and to become due to the liferenter, followed 
by intimation, was preferable to a subsequent decree of adjudication.® 
But the Conveyancing Act, 1874, requires that the transference of any real 
burden to be effectual in competition must be completed by infeftment, 
so that the preference will, as in feudal subjects, depend on priority of 
infeftment.* 

Where the assignation requires possession to complete it, as in the 
case of a lease, this must have followed prior to the decree of adjudication. 
In such a case possession is required whether the assignation is absolute, 
in trust, or in security.® 

Where the subject conveyed, whether absolutely or in security, can 
only be transferred by sasine, the preference depends on priority of 
infeftment.’ The right of reversion belonging to a debtor who has 
disponed his lands in security by ex facie absolute disposition is attachable 
by adjudication, but infeftment is not required to complete the diligence.® 
His right though heritable is transmitted by assignation and intimation.® 
If neither the disponee nor the adjudger is infeft, where infeftment is 


1 See p. 161 ; Stair, 3. 2. 16, 19; Bell’s 
Com. 1. 793-5; Meldrum v. L. Anstruther, 
1622, M. 844; Huntly v. Hume, 1628, 
M. 2764; Hamilton v. Alewander, 1622, 
M. 2813; Morison v. Orchardtoun’s 
Tenants, 1635, M. 2815 ; Earl of Loudon 
v. L. Ross, 1734, M. 2818; Blantyre v. 
Bothwell Parishioners, 1628, M. 2814; 
Lady Borthwick v. Catkune’s Tenants, 
1632, M. 2815; Watson v. Fleming, 
1666, M. 2817. 

2 Stair, 3. 2.6; Ersk. 2.9. 41; Bell’s 
Comes (Ole Li O4. 

3 Flowerdew v. Buchan, 18385, 13 8. 
615, 

4 37 & 38 Vict. c. 94, sec. 30. The 
interpretation clause (sec, 3) shows that a 
liferent is included. See Scot. Union & 
Natl. Insce. Oo. v. James, 1886, 13 R. 
928, 

5 Hamilton v. Alewander, supra; 
Wallace v. Harvey, 1627, M. 67; Inglis 
& Oo. v. Paul; Marston v. Underwood ; 
Brock vy. Cabbell, supra ; see Rankine on 
Leases, p. 176. 


6 Rankine on Leases, supra. 

OD Oy WO ORY Si aille, Sh My avls 
Bell’s Com. 1. 755, 7438; Henderson v. 
M‘Adam, 1612, M. 2818; Hamilton v. 
Brown, 1628, M. 2819; Robertson v. 
Brown, 1637, M. 2820; Justice v. Atken- 
head, 1682, M. 2823; Stewart v. Corshill’s 
Ors. 1707, M. 2825 ; Erskine v. Hamilton, 
1709, M. 2827; Stirling v. Ors. of 
Ballagan, 1724, M. 2831; Mar v. 
Ballantine, 1728, M. 2832; Sinclair v. 
Sinclair, 17384, M. 9444; Bell v. Gart- 
shore, 17387, M. 2848; Mitchell v. 
Ferguson, 1781, M. 10296 (the disponee 
had entered into possession); Gordon v. 
Rae, 1822, 2. 8. 78 (N.E. 72); Boyes v. 
Laurte, 1854, 16 D. 860. As to com- 
petition between widow of heir of entail 
and adjudger of life-interest of heir in 
possession, see Boyd v. Boyd, 1851, 18 
D. 1302. 

8 Duchess of Argyll v. M‘Nezl, 1727, 
M. 209. 

9 Union Bank v. National Bank, 
1885, 13 R. 380, rev. 14 R. (HL) 1. 
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required, the preference will be regulated by the date of the disposition 
as opposed to the date of the decree.’ 

7. In competition with the debtor's trustee in bankruptey.—lt 1s pro- 
vided by the Bankruptcy Act, 1856, that sequestration shall as at the 
date thereof be equivalent to a decree of adjudication of the heritable 
estates of the bankrupt for payment of the whole debts of the bankrupt, 
principal and interest, accumulated at the said date. If the date of the 
sequestration is within year and day after the first effectual adjudication, 
the trustee will rank pari passu with the adjudger; and in that event it 
is provided that the estate shall be disposed of under the sequestration 
according to the provisions of the Act.” Where the sequestration is not 
within year and day the trustee has no claim. The date of the sequestra- 
tion is the date of the first deliverance on the petition for sequestration.® 
It need scarcely be said that after the date of the first deliverance on 
the petition for sequestration, no creditor represented in the bankruptcy 
can raise or insist in an action of adjudication ; even although the trustee 
has not completed a feudal title, where that was possible* But a 
creditor not so represented, if the trustee had not taken infeftment, could 
by infeftment on a decree of adjudication render it the first effectual, so 
that the trustee would merely rank pari passu therewith. Although the 
Bankruptcy Act does not provide for an adjudger who has raised an 
adjudication prior to the sequestration having a preference for his 
expenses it is thought he is entitled to this.’ 

English, Irish, or Foreign bankruptey—An award of bankruptcy in 
England or Ireland vests in the trustee the heritable property of the 
bankrupt in Scotland; and the certificate of the trustee’s appointment 
operates as a conveyance of this property and may be recorded in the 
Register of Sasines.? No provision is made for the award having the 
The effect is that the trustee’s right 
for behoof of the general body of creditors to feudal property in Scotland 
is only secured, in competition with an adjudger, by his taking infeftment 
before the adjudger is infeft. 


effect of an adjudication of heritage. 


If an adjudication has been raised, on 


The 


1 Gordon v. Rae, 1822,2 S. 78 (N.E. 72). 

2-19 & 20 Vict. c. 79, sec. 107; see 
Baird & Brown vy. Stirrat’s Tr. 1872, 
10 M. 414. As already noticed, the 
trustee requires within twenty-one days 
of his confirmation to record an abbre- 
viate in the Register; but the Court 
may allow it to be recorded after that 
period reserving all objections to its 
validity ; Martin, 1857, 20 D. 55. 

3 Sec. 42. 


419 & 20 Vict. c. 79, sec. 30. 
Act specially refers only to the sequestra- 
tion of the estate of a deceased debtor, 
but the principle of the bankruptcy 
statutes seems to render the statement 
applicable to all sequestrations. 

5 19 & 20 Vict. c 79, secs. 108, 110. 
The later section would include an 
adjudger. 

6 English Bankruptcy Act, 1893, sec. 
54. See sec. 43 as to date of bankruptcy. 
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production of the trustee’s recorded title, it will be dismissed If decree 
has been obtained in the adjudication and infeftment taken thereon, the 
trustee can only secure a part passwu ranking for the general body of 
creditors by adjudging within year and day. After the granting of the 
receiving order no action can be begun except with leave of the Court, 
and after the presentation of the petition for sequestration, proceedings 
begun may be stayed. 

A trustee in a foreign bankruptcy to compete with an adjudger must 
raise an adjudication within year and day. 

8. In competition with the liquidator of the debtor -company.— A 
provision somewhat similar to that in favour of a trustee in a sequestra- 
tion was enacted by the Companies Act, 1886, in the case of a liquidation. 
It is provided that in the winding up by or subject to the supervision of 
the Court of any company whose registered office is in Scotland, the 
winding up shall, in the case of a winding up by the Court, as at the 
commencement thereof, and in the case of a winding up subject to the 
supervision of the Court, as at the date of the presentation of the 
petition, on which a supervision order is afterwards pronounced, be 
equivalent to a decree of adjudication of the heritable estates of the 
company for payment of the whole debts of the company, principal and 
interest, accumulated at the said dates respectively. As liquidation 
has not the effect of vesting the liquidator with the estate of the com- 
pany, no provision is made, where the liquidator is entitled to a part passu 
ranking, for the estate being disposed of under the liquidation. It will 
be observed that the statutory preference is not given to a voluntary 
liquidation without supervision. Adjudications by or for, behoof of the 
other creditors must therefore be led within year and day. 

It has been already noticed that in the case of a winding up by the 
Court or subject to the supervision of the Court any execution against 
the estate of the company after the commencement of the winding up is 
void, and the leave of the Court is required to any action or proceeding 
being proceeded with or commenced against the company. But this does 
not apply to a winding up without supervision.‘ 

English, Irish, or Foreign liquidation—A liquidator, whether in an 
English, Irish, or foreign liquidation, to compete with an adjudication in 
Scotland must adjudge within year and day. The only difference between 
an English or Irish liquidation and a foreign liquidation is that, the 
provisions of the Companies Acts being applicable to the former, 


1 Rattray v. White, 1842, 4 D. 880. 8 Sec. 10. 
2 Ibid, sec. 9, 4 Supra, p. 190, 
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diligence or action by an individual creditor may be stayed as in a Scotch 
liquidation. 

9. Where there is a ranking and sale—A provision, similar to that 
applicable to sequestration, has been made as to a process of ranking and 
sale. The decree of sale has from the date of the first calling of the pro- 
cess of sale the effect of a general adjudication in favour of every creditor 
included in the decree of division, and no separate adjudication can 
proceed during the dependence of a judicial sale.’ 


COMPETITION BETWEEN ADJUDGERS—P4 RI PASSU RANKING.—By 1661, 
c. 62,? it is declared that all comprisings deduced before the first effectual 
apprising, or after but within year and day of the same, shall come in 
part passw together, as if one comprising had been deduced and obtained 
for the whole respective sums contained in the foresaid comprisings. 

Which is the first effectual Adjudication.—The following are the 
various provisions on this head. 

By 54 Geo. III. c. 137, sec. 11, it was enacted that the presenting a 
signature in Exchequer when the holding is of the Crown, or the executing 
a general charge against superiors at the market-cross of Edinburgh and 
pier and shore of Leith when the holding is of a subject, and recording 
an abstract of the said signature or charge in the Register of Abbreviates 
of Adjudication rendered the diligence effectual. By the Crown Charters 
Act, 1847,3 it was provided that the lodging of a draft of a proposed 
charter with a note praying for a charter should be equivalent to the 
presenting of a signature in Exchequer; and recording a copy of the note 
and an abstract of the draft Charter in the Register of Abbreviates of 
Adjudication should be equivalent to recording in the said Register an 
abstract of such signature. By 19 & 20 Vict. c. 91, sec. 6,it was provided 
that the lodging of a draft charter and note in the office of the presenter of 
signatures when the holding is of the Crown, or the executing a charge of 
horning against superiors when the holding is of a subject, and recording a 
copy of the note and an abstract of the draft charter or the charter in the 
Register of Abbreviates of Adjudications rendered the diligence effectual. 

This enactment is not directly repealed but is practically superseded 
by section 62 of the Conveyancing Act, 1874, by which a decree of 


1 19 & 20 Vict. c. 91, sec. 4. amendments are slight. The section con- 
2 Stair, 3. 2, 40; Ersk. 2. 12, 30;  solidates the provisions of 10 & 11 Vict. 
Bell’s Com. 1. 754 et seq. c. 48, sec 19; 21 & 22 Vict. c 76, 
8 10 & 11 Vict. ¢. 51, sec. 23. sec, 27; 23 & 24 Vict. « 143, 


4 This section issubstituted for section secs. 3, 13, and 16. The introductory 
62 of the Titles to Lands Act, 1868. The words of section 62 of the Conveyancing 
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adjudication or constitution and adjudication, whether for debt or in 
implement, or a decree of declarator and adjudication,—except in the case 
where the subjects are heritable securities,—is equivalent to a conveyance 
of the lands* therein contained in favour of the adjudger or purchaser 
by the ancestor of the apparent heir or by the owner or proprietor in 
trust or otherwise of the lands adjudged or by the seller of the lands 
sold. . . . The adjudger may complete a feudal title to the lands . . . by 
infeftment on the decree as a conveyance,” or may use the decree for the 
purpose of infeftment as an assignation of an unrecorded conveyance.’ . . . 
Such infeftment is declared without prejudice to any other diligence or 
procedure to be of itself sufficient to make the adjudication effectual in 
all questions of bankruptcy or diligence.* 

Provision of a similar nature is made by sec. 65° for the completion 
of the adjudger’s title to heritable securities. The title is completed by 
recording either an abbreviate of the adjudication or the extract decree in 
the Register of Sasines.’ 

Adjudication will therefore be made effectual in the case of lands— 
where the debtor's title was feudalised, by registration of the extract 
decree or a notarial instrument thereon in the Register of Sasines; where 
the debtor’s title was unfeudalised, by registration of a notarial instru- 
ment; and where the debtor had only a personal right by survivance, 
under sec. 10 of the Conveyancing Act, 1874; and in the case of heritable 
securities—where the debtor was infeft, by registration of the decree or 
an abbreviate thereof or a notarial instrument in the Register of Sasines ; 
and where the debtor was uninfeft, by registration of a notarial instrument. 
Although sec. 6 of 19 & 20 Vict. c. 91 has not been expressly repealed, it 
is not safe to rely upon the constructive infeftment therein provided as 


Act, 1874, repealing section 62 of 1868 
Act, and sec. 4 of 1869 Act, are included 
in the schedule of enactments repealed by 
the Statute Law Revision Act, 1883. 
This makes no change, as the last men- 
tioned Act expressly provides “that 
where any enactment not comprised in 
the schedule has been repealed . . . by 
any enactment hereby repealed, such 
repeal shall not be affected by the repeal 
effected by this Act.” 

1 “Tands” includes all heritable feudal 
subjects and rights except heritable 
securities, 1874 Act, sec. 3. 

2 Titles to Lands Act, 1868, secs. 15 
and 17, by recording the extract decree or 
a notarial instrument thereon—the latter 


mode being preferable where there are 
separate subjects. 

3 [hid. secs. 22 and 23. In practice 
only by recording a notarial instrument. 

4 The provisions in the section (which 
is antedated 1868) as to entry with the 
superior are repealed by the provisions in 
the same Act abolishing renewal of 
investiture, as well as by sec. 67. 

5 Repealing Titles to Lands Act, 1868, 
sec. 129. It consolidates 8 & 9 Vict. c. 31, 
sec, 3, and 21 & 22 Vict. c. 76, sec. 27. 

6 1868 Act, sec. 3 (interpretation 
clause). A liferent of lands is included. 
See p. 617, supra. 

7 See p.617. As to unrecorded bond, 
supra, p. 617, 
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sufficient. Moreover, it is only in questions between adjudgers that this 
constructive infeftment for making an adjudication the first effectual is 
of importance. In competition with other rights clothed with infeftment 
and not struck at by litigiosity, adjudication though followed by a charge 
is of no effect, and does not even exclude the debtor’s widow from terce 
although the marriage was subsequent to the decree of adjudication.’ 
Where the estate adjudged is subjects held under a recorded lease, the 
adjudication is made effectual by recording an abbreviate in the register 
where the lease is recorded.? Where the estate adjudged, though of a 
heritable character, is not feudal, as a personal bond excluding executors,’ 
the first effectual adjudication is that of which the decree is first in date, 
though no infeftment has followed, if an abbreviate is duly recorded within 
the sixty days. Where the first summons of adjudication had been 
intimated, and the second, the induciw having been dispensed with, 
obtained the first decree, the former was considered the first effectual.” 

How the year is caleulated.—The year runs from the date of the decree, 
not from the date of the infeftment,® or the recording the abbreviate.’ In 
computing the year and day, the year is held to end with the recurrence 
of the same day of the same month of the next year, and an adjudication 
led on the following day is entitled to rank. Thus an adjudication on 
31st July 1680 ranked pari passu with the first adjudication dated 30th 
July 1679.3 It does not seem clear whether it is sufficient that decree in 
the second adjudication is pronounced within year and day of the first, or 
whether it is necessary that an abbreviate of the second adjudication 
should be recorded within the year and day. Professor Bell states that 
it is not necessary that an abbreviate of the second adjudication 
should be recorded at all to entitle to the part passw ranking.’ But this 
opinion is erroneous.’? Mr. Parker’ is clear that the abbreviate must be 
recorded within the year and day ; but it is thought that it is enough that 
the decree is within that period, provided the abbreviate is duly recorded 
within sixty days after the date of the decree.” 

What Adjudications are subject to the pari passu ranking.—All adjudica- 


1 Carlyle v. Lyon’s Crs. 1725, M. 147; 
Bell'siCom; 15 758), 1.057, 

2 20 & 21 Vict. c.26,sec.10; sup. p.617. 

8 Jackson v. Drummond, 1734, M. 281. 

4 1661, c. 31; Erek, 2. 12, 26, 33; 
Ersk, Pr. 2, 12. 18; Bell’s Com. 1. 743, 
758. See p. 643, note 6. 

° Allisons v. Ballantine, 1805, M. App. 
“ Adjn.” No. 14. 

6 Stair, 3. 2. 40; Ersk. 2. 12. 30; 
Bell’s Com, 1. 759; Laird of Balfour v, 


Douglas, 1671, M. 238, 1 Br. Sup. 633 
and 2 Br. Sup. 551 ; Rickarton v. Cowntess 
of Traquair, 1678, M. 240. 

7 Ersk. Bell, supra. 

8 Lady Bangour v. Hamilton, 1681, 
M. 248; Bell’s Com. supra. 

® Bell’s Com. 1. 781, 759. 

10 Bank. 3. 2. 50; Ersk. 2. 12. 26; 
Parker on Adjns. 38, 42; Edmonston v. 
Thomson, 1726, M. 13572. 

Ul Bell’s Com, 1. 758-9, 
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tions for payment or in security are subject to the part passu ranking. 
This applies to adjudications led for Crown debts, as in Scotland the 
Crown has no preference over heritage.! Adjudications on debita fundi are 
expressly excepted from the operation of the Act.2 Nor does the Act 
apply to adjudications in implement ;? and in special adjudications there 
can be no part passu ranking. It does not exclude a pari passu ranking 
that the first adjudger, after adjudging his debtor’s right to a conveyance 
of lands, adjudged the lands in implement and completed his title by in- 
feftment.? Where the first adjudication is one contra hereditatem jacentem 
led before the Sheriff, the second adjudication to be ranked pari passu must 
be within year and day of it. It is not enough that it is within year 
and day of the first led before the Court of Session. Adjudications must 
give a pari passu ranking whether the nature of the subject adjudged be 
feudal, requiring infeftment or not ’—as dispositions ® or heritable bonds *® 
not followed by infeftment, bonds heritable destinatione,” adjudications." 

The first effectual adjudication is not merely a diligence in favour of 
the creditor using it, but is a general diligence in which every subsequent 
adjudger has an interest. For this reason the character of “ first effectual 
adjudication” subsists though the debt be paid or passed from or the 
adjudication restricted to a security ;'? and therefore posterior adjudica- 
tions cannot, although the first adjudication is extinguished, rank with 
the second adjudication, unless they are within year and day of the first.’* 
Although the first adjudication should prove null in consequence of a 
defect committed after the character of first effectual was established, it 
still gives the criterion of the part passu ranking.“* Though led on a 
heritable bond it is still to be considered the first adjudication in a ques- 
tion of ranking,” and an adjudication led against the ancestor will regulate 


1 Burnet’s Ors. v. Murray, 1753, M. 
7873; Elchies, “ Adjn.” No, 46. See p. 
456, supra. 

2 Supra, p. 594. 

3 Bank. 3. 2. 85; Campbell & Riddoch 
v. Stuart, 1675, M. 54; Campbell v. 
M‘Vicar, 1755, M. 277. 

2 Bank, 3.2. 344 brsk. 2) 12.39) 

5 Falconer v. Falconer’s Ors. 1734, M. 
243. 

6 Marshalls Crs, v. Hamilton, 1709, 
M. 47; see King v. Hunter, 1742, M. 
EiAlene Wetshatlte Sh ON Rok 

Y Ersk. 2. 12, 30. 

8 Falconer v. Ors. 1734, M. 243; 
Elchies, “ Adjn.” No. 1; Dewar v. French, 
1695, M. 241; Moncrieff v. Crs, 1725, 
M, 242, 


9 Stuart v. Stuart, 1705, M. 140, 2767 

10 Falconer v. Ors., supra ; Jackson v 
Drummond, 1734, M. 281; overruling 
Sinclair y. Gubson, 1729, M. 243. 

 M‘Neil v. Buchanan, 1770, M. App. 
“ Adjn.” No. 2, Hailes, 331. 

12 Stair, 3. 2. 40; Ersk. 2. 12. 33; 
Bank, eos 22007 se Bell’s® Comal 758); 
Streit v. EH. Northesk, 1672, M. 248; 
M‘Lurg v. Murray, 1676, M. 256; 
Stratton v. Bell, 1679, M. 255; Sinclair 
v. E. of Caithness, 1781, M. 268, Hailes, 
894; Morton’s Tenants v. E. of Queens- 
berry, 1679, M. 264. 

13 Strect v. EH. Northesk, supra. 

14 Parker on Adjns. p. 40; Bell’s Com. 
eile 

15 Sinclair v. E. of Caithness, supra. 
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the part passu ranking of adjudications deduced against the heir for the 
ancestor’s debts." 

What Adjudications rank pari passu.—All adjudications in execution 
or in security,’ but not adjudications in implement,’ are entitled to the 
pari passu ranking. Not only adjudications led within year and day 
after the first effectual adjudication, but adjudications led before it, even 
many years before, are entitled to be ranked.* The later adjudication 
must attach the same estate as that adjudged by the first effectual 
adjudication.® The effect of a sequestration, liquidation, or ranking and 
sale in entitling to a pari passw ranking have been already considered.° 
If the debtor has died after the first effectual adjudication has been led, 
his other creditors adjudging against the heir or proceeding on the heir’s 
renunciation, within the year and day after the first effectual adjudication, 
are entitled to the pari passw ranking.” If posterior adjudgers may be 
deprived of their ranking by the running of the tempus deliberandr 
allowed to the heir, the Court will allow them to adjudge as if the heir 
had renounced.® 

The posterior adjudications do not require to be followed by infeft- 
ment ;° but it is necessary that an abbreviate should be recorded in the 
Register of Adjudications."° A second adjudger not infeft was preferred 
to a third adjudger infeft as to the rents not intromitted with by the first 
adjudger—the second adjudication being secured by the infeftment taken 
on the first." The later adjudications must be regularly obtained, and 
what has been already said as to pluris petitio and other defects is 
also applicable here.” So where decree has been taken for a random sum, 
or it is uncertain what the amount of the debt is, the adjudication should 
be in security.’® 

When may the claam be made—It is not necessary that the claim to 
rank part passu should be made before decree of declarator of expiry of 


1 Sinclair v. E. of Caithness, supra. 

2 Bruce v. Hepburn, 1684, M. 232; 
Lyon v. Easter Ogle, 1724, M. 233. 

3 Lady Fraser y. Fraser’s Crs. 1677, 
M. 233; Adam y. Aluson, 1680, M. 234. 

* Forbes v. Buchan, 1680, M. 265; 
Bell’s Com. 1. 758. 

° Skelbo’s Crs. 1753, 5 Br. Sup. 804. 

6 Supra, pp. 636-8, 

7 Bell’s Com. 1. 763; Parker on 
Adjns. pp. 69, 117; Sinclair v. E. of 
Caithness, supra. 

8 Tid. ; Ersk. 3. 8, 55. 


9 Stratton v. Bell, 1679, M. 255; 
Bell’s Com, 1. 759. 

10 Edmonston v. Thomson, 1726, M. 
13572. Adjudications contra hereditatem 
jacentem have no abbreviate, King v. 
Hunter, 1742, M. 5743; Bell’s Com. 1. 
751, 759. 

1 Stair, 3.2.40; Ramsay v. Seaton, 
1664, M. 235. 

12 Hay’s Ors. v. Fleming, 1794, M. 
280, Bell’s Fol. Ca. 47. 

18 Stewart v. York Bgs. Co. 1798, M. 
12244; M‘Ned’s Ors. v. Saddler, 1794, 
Ma l22: 
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the legal is obtained. The right of adjudgers inter se isa right in security, 
and the claim may therefore be made at any time before it is cut off by 
the negative prescription.’ This is clear if the co-adjudger was not 
called in the declarator of expiry of the legal,? and it seems to make no 
difference that he was called and did not appear,—as he has no interest 
to oppose the right being made irredeemable in question with the debtor, 
seeing that the foreclosure benefits himself as well as the first adjudger. 
The claim is also available against a singular successor in the adjudica- 
tion—whether before or after decree of declarator of expiry of the legal 
—until it is wiped off by the negative prescription. Here also it is 
thought to be immaterial that the adjudger claiming a ranking did not 
appear in that action. The purchaser of an adjudication knows that it 
may be extinguished, or that co-adjudgers may be entitled to a pari passu 
ranking, without these facts being disclosed by the record. It is im- 
material to consider the effect of the positive prescription on a claim to a 
part passu ranking where the question arises with the first adjudger; but 
it may be important in the case of his singular successor. It is thought 
that the claim may be made effectual against a singular successor although 
the positive prescription has run in his favour. All that the second 
adjudger can claim is to be ranked with the first; and, if decree in the 
first adjudication should be delayed, the second adjudger is not himself 
entitled to obtain decree.” 

Where year and day have elapsed.—The preference of adjudications, 
led after year and day have elapsed, is determined by the priority in date 
of the decree, if an abbreviate is duly recorded within sixty days? If 
this is not done, a posterior adjudication duly recorded before a prior one 
will be preferred.’ It has been found that where the first adjudger is 
infeft, a subsequent adjudger will not by taking infeftment obtain a pre- 
ference over adjudgers prior to himself but who are uninfeft, as the infeft- 
ment of the first adjudger divested the debtor.* The authority of this 
decision has been much questioned,’ and as it proceeded on the principle 


Ee Banca 25 isms oes oot 
Barclay v. Ors. of Crimonmogat, 1720, 
M. 260; Gillespie v. Bogle, 1793, 3 Pat. 
App. 305, 

2 Gullespie v. Bogle, supra. 

3 Ibid. (. Pres.). 

4 Barclay v. Ors. of Orimonmogat, 
supra; Gillespie v. Bogle, supra; Ersk. 
2, 12. 33, 38; Bank, 3. 2. 57. 

5 Forman v. Nicholson, 1832, 10 S. 


365, 
6 1661, c 31; Ersk. 2. 12, 26, 33; 


Ersk. Pr, 2. 12.18; Bank. 3. 2. 55; 4. 
3. 38; Bell’s Com. 1. 781, 764; 2. 403; 
Parker on Adjns. p. 41; Shand’s Prac. 
2. 707; Boyd v. Malloch, 1675, M. 250 ; 
Tulloch’s Ors. 1756, 5 Br. Sup. 310, M. 
250; Graeme vy. Seaton, 1761, 5 Br. Sup. 
880. 7 1661, ¢ 31. 

8 Tulloch’s Crs. supra; Ramsay v. 
Hogg, 1664, M. 235; Stair, 3. 2. 18; 
Ersk, 2. 12, 28, 33. 

9 Lord Kames, M. 254; Bell’s Com. 1, 


764, 
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that adjudication was’ really a sale under reversion—which has been long 
abandoned—it may be doubted whether it would be adhered to, now that 
adjudication is regarded merely as a pignus preetoriwm which doves not 
divest the debtor any more than a voluntary security. 

Where the first Adjudication is not made effectual—Where a right 
capable of infeftment has been adjudged by several creditors and none of 
them has rendered his adjudication the first effectual, all whether within 
or without the year will be ranked pari passu.' If the subject was in- 
capable of infeftment the recording of the abbreviate gives the pre- 
ference.” 

Expenses of the first effectual Adjudication.—By statute, the creditor 
who has led the first effectual adjudication is to be reimbursed by 
posterior adjudgers, claiming the benefit of his adjudication, the expenses 
of deducing it and the infeftment thereon.’ The first adiudger is entitled 
to the whole expenses of his adjudication and infeftment.* The expenses 
in taking possession of the lands by obtaining decrees of removing, or 
raising actions of maills and duties,’ and of the composition to the 
superior,’ are included; but not the expense of registering the bond on 
which the adjudication proceeded, or of charging thereon, or of executing 
letters of inhibition.” He is also entitled to interest on his expenses.® 
Although only one out of many posterior adjudgers should claim the 
part passu ranking, he must pay the whole expense, reserving his 
recourse against the rest in case they should afterwards claim it.’ If the 
“first effectual” adjudication should afterwards be found null, other 
adjudgers ranking on the criterion established by it must repay the prior 
adjudger the composition paid by him.’ 

Court may equitably interpose to allow creditors to rank pari passu.— 
Where owing to the near expiry of the year and day a creditor would, if 
the ordinary formal procedure of the Court was gone through, lose his pari 
passu preference by failing to obtain decree within the required time, the 
Court, if application is made, will dispense with various steps to allow 
this to be done. Without discussion of the defences, the Court will grant 


1 Graeme v. Seaton, 1761, 5 Br. Sup. & Stair, 3. 2.40; Hrsk: 9 12: 33) 
880, M. 278, Grahame v. Ross, supra; Gatrns v. Joussie 
2 Thid. and p. 6438, note 6. 1682, M. 246. 


Pe iG6l, ¢. 621) Stary 3. 2040. 7 Chisholm v. Stevenson, supra. 


= Pisk, 212. (335) Banks 8) 2.05 > 8 Thomson’s Crs. 1739, M. 277 ; Bank. 
Grahame y. Ross, 1663, M. 245; Gordon 3. 2. 57. 


v. Hunter, 1680, M. 246; Wallace v. ® Ersk, 2. 12. 33. 
Campbell, 1695, M. 10653; contra, 10 Ersk. 2, 12. 24; Parker on Adjns. 
Chisholm vy. Stevenson, 1668, M. 246, p. 52; L. Borthwick vy, Hilstain, 1628, 


5 Chisholm v. Stevenson, supra. M. 15080, 
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decree in the action of constitution reserving all objections contra execu- 
tionem, will allow extract without the reading in the minute book, and 
will authorise the Lord Ordinary to call the cause and pronounce decree 
of adjudication at any hour! In one case the Court in one interlocutor 
dispensed with the inducic in the action of constitution, with the calling 
days and the days for seeing the summons, and granted warrant for 
immediate enrolment in the Lord Ordinary’s roll; remitted to him to call 
the action if necessary without an hour, and to pronounce immediate 
decree in terms of the conclusions reserving all objections contra execu- 
ttonem ; dispensed with reading in the minute book and granted warrant 
to the extractor to give immediate extract.? Before adjudication, how- 
ever, can proceed, the debt must be constituted by document or decree ; 
this cannot be dispensed with.’ 

The Court may also dispense with steps in the adjudication process,—as 
with the inducie in the summons of adjudication, or wakening of adjudi- 
cation,* the time for seeing the summons, or the reading of the decree in 
the minute book, and may allow immediate extract.? When the induciw 
have expired, the Court will, although defences have been lodged and 
without closing the record, grant decree reserving all objections contra 
executtonem.® Where the action is directed against an unentered heir 
who does not renounce, the Court will during the tempus deliberandi 
allow the adjudication to proceed as if he had renounced.’ The Court 
have even interposed in the first adjudication where the pursuer would be 
prejudiced by the delay, and have pronounced decree reserving objections 


contra executionem.s Where decree passes under reservation of objections, 


1 Stair, 3. 2, 54; Bell’s Com. 1. 762; 
Parker on Adjns. p. 36. Where a sum- 
mons of constitution and adjudication, or 
adjudication, israised against an unentered 
heir, the imducie cannot be dispensed 
with (Parker on Adjns. pp. 68, 70, 117). 

2 M'Kidd, 1890, 17 R. 547, 

3 Sinclair v. Sinclair, 1792, Bell’s 
Oct. Ca. No. 1; Cannan v. Greig, 1794, 
M. 12005; Com. Agent of Polquhairn 


Parker, supra; Bell’s Com, 1. 762. 
When the summons of adjudication pro- 
ceeded on two diets the Court would not 
authorise it to be enrolled before the 
expiry of the first diet; M‘Aulay Petr. 
1749, M. 11992; Burnett's Tr. 1751; 
Elchies, “ Process,” No. 21; Mackay v. 
Watt's Ors. 1800, M. App. “ Process,” No. 
3; Rennie Petr. 1776, 5 Br, Sup. 480; 
Cannan v. Greig, supra. 


Ranking v. Corrie, 1795, M. 12190; 
Boyd v. Boyd, 1676, M. 188; Stair, 
supra ; Bell’s Com. 1. 762. 

4 Erskine, 1822, 1 S. 377 (N.E. 355) ; 
Hamilton, 1761, M. 6864; Ersk, 2. 12. 40. 

5 Scott v. Scott, 1832,.10 8S. 253; 
Gregg, 1839, 1 D, 544; see Cowan, 1832, 
11 S. 130 (inducte dispensed with, but 
Court refused to dispense with reading 
in the minute book); M‘Kidd, supra ; 


6 Bontine v. Graham, 1829, 8 8. 87, 
263 & 522; Freen, etc. v. Beveridge, 
1833, 11 S. 711; Stenhouse v. Freen, 
1833, 11 S. 713. The proper inter- 
locutor is to appoint the decree to go out 
and to be extracted ad interim ; Sinclair, 
Freen, Stenhouse, M‘Kidd, supra. 

7 Parker on Adjns. 70, 117. 

8 M‘Kenzie’s Reprs. v. Liddell, 1741, 5 
Br. Sup. 219. See p. 612 and cases there, 
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the regular way to discuss the objections is by a suspension at the instance 
of the debtor which will be passed without caution.+ 

The application should be made by petition to the Inner House.” In 
practice the Lord Ordinary before whom the process is depending has 
frequently entertained the application, which is then made by minute 
stating the position of the case and the remedy craved.’ 

If after adjudications have been led the debtor should die and the heir 
avail himself of the tempus deliberandi, the effect might be to exclude his 
other creditors from the pari passu ranking. It is thought that the Court 
would allow the diligence to proceed as if the heir had renounced,* and it 
was so decided in an old case.? 

Effect of pari passu ranking.—A pari passu ranking is declared by 
the statute to have the same effect as if one adjudication had been led for 
the sums in the various adjudications.® All the adjudications rank pro- 
portionally to their debts, and the later adjudications become entitled to 
all the rights and privileges which belonged to the first adjudger.’ As 
has been seen, his infeftment subsists for their benefit in all competitions,° 
as also his adjudication although it may have been paid or passed from.? 
But this only applies to a competition between the adjudgers themselves, 
and does not entitle the later adjudgers to challenge such securities, or 
alienations struck at by 1621,c. 18, as could have been challenged by the 
first adjudger. They have an equal right to possess with the first effectual 
adjudger, and may either by themselves if he do not enter into possession, 
or along with him, enter upon the possession and management of the 
subjects.° In practice a factor is appointed to collect the rents for all the 
adjudgers. If one enter into possession he is not bound to communicate 
to the others the rents uplifted by him before they have intimated to him 
their claim to rank pari passu. After he has been cited or intimation 
has been made he must communicate the subsequent rents to the other 
adjudgers proportionately to their debts." 


1 Sinclair v. Sinclair, supra; Stair, 3. Vict. c. 48, “the Court would now, in a 


2.54; 4. 36.1; see p, 623, supra. 

2 Sinclair; Cannan vy. Greig; Com. 
Agent of Polguhatrn v. Corrie; Scott v. 
Scott ; Gregg; M‘Kidd;—supra; Parker 
on Adjns. p. 36. 

8 Shand’s Prac. 2. 709. 

4 Senclair & Doull v. E. of Caithness & 
Innes, 1781, M. 268; Bell’s Com. 1. 
726; Ersk. 3. 8. 55. 

5 Crawford v. Auchinleck, 1666, M. 
6871; Shand’s Prac. 2. 710. Mr. 
Shand doubts whether, since 10 & 11 


race of diligence against the estates of an 
heir not served as such, dispense with 
the iducie of an adjudication and 
decern reserving all objections contra 
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7 Stair, 4. 35. 25. 

8 Supra, p. 642, 
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MOS Brsks 2012533; 

Boyd v. Justice, 1675, M. 10650; 
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If the first adjudger should sell his diligence the co-adjudgers will 
rank on the price according to their debts. The claim of the co-adjudgers 
to rank part passw may either be made available against the first adjudger 
who has received the price or the singular successor who has paid it, for 
the record is no protection to the purchaser of an adjudication! If after — 
decree of declarator of expiry of the legal is obtained the lands are sold, 
the adjudgers rank proportionately on the price. If they are not sold, the 
adjudger obtaining decree, if he has also infeftment and possession, and 
whether his is the first effectual adjudication or not, will alone acquire a 
right of property; but under burden of the debts of these adjudgers 
entitled to rank on the price.” 

The effect given to a claim to rank part passu where a competition 
arises with an inhibitor or heritable creditor,? or between the creditors of 
the ancestor and of the heir,‘ is dealt with elsewhere. 


COMPETITION BETWEEN ADJUDICATIONS, SECURITIES AND INHIBITIONS.— 

1. Adjudication, intervening voluntary Security and other Adjudications.— 

In the first case which occurred where a voluntary heritable security 

intervened between the first adjudication and posterior adjudications led 

within year and day of the first, the Court looked upon the voluntary 

security as an adjudication and ranked it pari passu.2 By subsequent 

decisions, however, a rule came to be fixed based on the following 

principles :—(1) that the first adjudger must communicate to subsequent 
adjudgers within year and day the benefit of his diligence; (2) but not 
to voluntary securities; (3) that adjudgers subsequent to the security 
must be postponed thereto; (4) but that their right to rank pari passu 
was only affected so far as it interfered with the security. Applying these 
principles the rule therefore is :—(F%rst) to rank the preferable adjudgers 
primo loco, the holder of the voluntary security secwndo loco, and the 
posterior adjudgers wltimo loco; and (Second) to allow the postponed 
adjudgers to draw back from the preferable adjudgers all that the latter 
would have been obliged to yield to the posterior adjudgers if there had 
been no heritable security. Or the same result may be attained by first 
ranking all the adjudgers part passw ; then ranking the first adjudication 
primo loco and the voluntary security secwndo loco ; and finally by giving 
to the holder of the voluntary security from the postponed adjudgers all 


1 See p. 643, supra. 5 Brown v. Nicolas, 1673, M. 2821; 
2 Parker on Adjns. 48. Stair (4. 25. 30) thought that the ad- 
8 Infra et seq. judging creditors should exclude the 


4 See p. 677, infra. holders of the voluntary security. 
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that he would have been entitled to in ranking only with the first 
adjudger, while the first adjudger retains his full dividend." 
The following are concrete instances of the application of the rule :— 


Funp ror Division £10,000 


Debts. Draws 
1. First adjudger . : ; : f . £4000 £4000 
Heritable bond ’ : 5 ; . 6000 6000 
Second adjudger : : : ‘ . 2000 
2. First adjudger . , : 3 ; . £3000 £3000 
Heritable bond : ; ; : . 6000 6000 
Second adjudger : : : m3 000 1000 
3. First adjudger . 5 : 3 5 . £6000 £5000 
Heritable bond : : ‘ ; . 6000 4000 
Second adjudger ; J 5 : 76000 1000 
4, First adjudger . : : : : £10,000 £66662 
Heritable bond : 3 nl a os . 5000 
Second adjudger : ; ‘ : . 5000 33334 


2. Adjudication, subsequent Adjudication in implement, and Adjudgers 
within year and day.—Where the first adjudication is followed by an 
adjudication in implement, and then simple adjudications are led within 
year and day of the first, the same rule is followed. The adjudication in 
implement is in this question in the same position as a heritable bond. 
The first adjudger is preferred to the adjudger in implement, and the 
latter to the posterior adjudgers. The posterior adjudgers, therefore, 
receive only what the adjudger in implement leaves, added to the sur- 
plus which the first adjudger draws over what he would have drawn had 
there been no adjudication in implement.’ 

3. Inhibiting adjudger, voluntary Security, and subsequent Adjudger.— 
Where inhibition has been used by one creditor, then comes an infeft- 
ment on a voluntary security, then the inhibiting and other creditors 
(whose debts being prior are not affected by the inhibition) adjudge 
within year and day of each other—quid juris? The rule here must be 
based on the following principles :—(1) that the inhibiting creditor is pre- 
ferable to the voluntary security; (2) that the voluntary security is 
preferable to the non-inhibiting adjudgers; and (3) that adjudgers 
within year and day of the first whose debts are prior to the inhibition 
cannot be prejudiced by it. The rule is, therefore, that the inhibiting 
adjudger is entitled to draw back from the holder of the voluntary 


1 Bell’s Com. 2. 404; Ersk. 2. 12. 32. 2 Bell’s Com. 2. 404. 
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security a sum which will give him as much as he would have received 
in the pari passw ranking if no such conveyance had been granted. But 
he is not entitled to claim as much from the security-holder as will 
make up the whole amount of the debt on which the inhibition proceeds.! 
The mode of ranking by which this result is attained is thus stated by 
Professor Bell: “By this mode of ranking the creditors having real 
preferences are made to draw in the first place; and then, by a sub- 
sequent operation, the holders of exclusive rights receive back from those 
creditors whose preferences are affected by their rights, the difference 
between the sums to which they would have been entitled on a division 
had the claims affected by their rights of exclusion not existed, and the 
sums drawn by them upon the first division; so that upon the whole 
the excluding creditors draw precisely what they would have been 
entitled to, had the rights affected by their diligences been out of the field.” ? 
The following concrete instances are applications of this rule :— 


Funp For Diviston £12,000 


Debts. Draws 

1. Heritable bond : £5000 £3500 
Inhibitor and adjudger 5000 5000 
Simple adjudger 5000 3500 

2. Heritable bond . £6000 £4000 
Inhibiting adjudger 5000 4000 
First simple adjudger . 5000 2000 
Second simple adjudger 5000 2000 


Dealing with the second of these illustrations: If there had been no 
inhibition, the bondholder would have drawn £6000 in preference to all 
the adjudgers, leaving £2000 to each of the adjudgers. This therefore 
fixes what each of the simple adjudgers gets—£2000—as the inhibition 
neither benefits nor prejudices them. But had there been no voluntary 
security the inhibitor would have got £4000. He therefore draws £2000 
from the £6000 taken by the voluntary security, which makes up his 


£4000. 


UT Staind oon 20a birskwe2.. lls 14): 
Bank. 1. 7. 142; Bell’s Com. 1. 407 et 
seg.; M‘Lure v. Baird, 1807, M. “ Com- 
petition,” App. No. 3; Campbell v. Gor- 
don, 1841, 3 D. 629, rev. 1 Bell’s App. 
563; Baird & Brown v. Stirrat’s Tr. 
1872, 10 M. 414; Cockburn’s Ors. 1709, 
M. 2877, 6995 (where rule first given 
effect to); Miln vy. Nicolson’s Crs. 1697, 
M. 2876 ; Dalrymple, 122 ; Fountainhall, 


1. 800 (misreported), Miln’s case also 
shows (1) that an inhibition cannot be 
affected by subsequent debts, (2) nor 
benefited by them, and (3) that an in- 
hibition not followed by adjudication 
within year and day of the other ad- 
judgers is worthless in competition with 
them. See also Campbell v. Drummond, 
1730, M. 2891. 
2 Bell’s Com. 2. 408. 
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The following is a good instance of the complications which may 
occur: A. first used inhibition in 1672, followed by adjudication in 1685 ; 
then B. used inhibition in 1673, and was afterwards infeft on an annual- 
rent in 1679; C. and D. were then infeft on annualrents; E. and F., 
whose debts were contracted prior to the inhibition, adjudged within 
year and day of A. Thus B.’s infeftment was struck at by A.’s inhibi- 
tion, B.’s inhibition excluded C. and D., and E. and F. were preferable 
pari passu with A. The question was whether the heritable creditor B., 
who was excluded by the inhibition of A., could claim indemnification 
against posterior adjudgers not struck at by the inhibition. It was 
decided that he could not. The judgment of the Court was as follows :— 
“That, according to the established rules in ranking, B.’s infeftment and 
inhibition would, indeed, be preferable to all the other annualrenters, if 
the competition were singly among the annualrenters, and him as 
inhibitor; but that this does not apply to the present case, because there 
are adjudgers for sums exceeding the value of the subjects adjudged, and 
proceeding upon debts anterior to both the inhibitions (at A. and B.’s 
instance), and which are, therefore, preferable to them as inhibitors: and, 
in respect that the whole annualrenters are in date prior to the adjudica- 
tions, find, that B., as the preferable annualrenter, by virtue of the inhibi- 
tion, draws the whole debt due to him from the adjudgers proportionally, 
except so much as falls to the share of A., who used inhibition; and find, 
that the annualrenters, posterior to B.’s inhibition, will, in the same 
manner, according to their dates, draw their annualrents from the 
adjudgers, except from A. as aforesaid: and find, that B. has no title to 
recur on the annualrenters posterior to his inhibition, for so much of his 
debts as he wants in respect of A.’s inhibition, notwithstanding that 
these posterior annualrenters draw their annualrents, in part, from the 
adjudgers, in respect that as B., by reason of his inhibition, cannot be 
prejudged by the posterior annualrents, so neither can he be profited by 
his debtors contracting posterior debts; and though no annualrents had 
been contracted after B.’s inhibition, the debts in the adjudication would 
have exhausted the whole subject adjudged; and, consequently, B. 
could have drawn no more than a proportional share from the adjudgers 
who had not inhibited, which is allowed to him by the above scheme; 
and ordains the scheme to be drawn out accordingly.” ? 

4, Inhibitor, Adjudgers on pror and subsequent debts—In the above 
case it has been assumed that the debts of the adjudgers who were com- 
peting with the inhibiting creditor were contracted prior to the inhibi- 


1 Campbell v. Drummond, 1730, M. 2891; Bell’s Com. 2. 412, note. 
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tion and were thus not affected by it. But if any of such adjudgers’ 
debts were contracted posterior to the inhibition, the inhibitor’s prefer- 
ence will be secured to him entirely at their expense. Thus, where 
adjudications have been led on debts, some contracted prior, some sub- 
sequent to an inhibition which has also been followed by adjudication 
within year and day of the others, the inhibitor is entitled to a prefer- 
ence over the posterior creditors, so as to draw back from the sums 
which they would otherwise have received as much as is necessary to 
make up to him the amount which he would have received had such 
posterior creditors not appeared in the pari passu ranking.! The rule is 
thus stated by Lord President Inglis: “The rule contemplates an inhibit- 
ing creditor, creditors whose debts were contracted prior to the inhibi- 
tion, and creditors whose debts were contracted subsequent to the 
inhibition. All these creditors adjudge within year and day of one an- 
other, so that it does not matter which is the leading adjudication. In 
respect of their adjudications they all rank pari passu. But the inhibit- 
ing creditor has a preference over those whose debts were contracted 
subsequent to the inhibition. The prior creditors are to be neither hurt 
nor benefited by the inhibition. In these circumstances the clear and 
equitable rule of ranking was established, that the inhibitor’s preference 
must be secured to him entirely at the expense of the subsequent 
creditors, while creditors whose debts were contracted prior to the 
inhibition draw just what they would have done had the whole creditors 
been ranked pari passu.” In this case the debtor had been sequestrated 
three months after the inhibition was used, so that the act and warrant 
of the trustee operated as an adjudication for the benefit of all the 
creditors in the order of their rights and preferences as at the date of 
sequestration and as if each had adjudged at that date. The rule was 
held equally applicable to a sequestration, and the judgment of the 
Court embodied this order of ranking as follows :—“ Find that the order 
of ranking of the creditors on the proceeds of the heritable estate is to be 
ascertained as follows :—first, the whole creditors are to be ranked part 
passu as adjudging creditors on the said proceeds, and the dividend 
thereby arising is to be held the dividend payable to those creditors 
whose debts were contracted anterior to the use of the inhibition; 
secondly, for the purpose of ascertaining the dividend payable to the 
inhibiting creditors, the said anterior creditors and the inhibiting 
creditors shall be ranked part passu on the said proceeds as if no debts 
had been contracted subsequently to the use of the inhibition, and the 


1 Baird & Brown v. Stirrat’s Tr. 1872, 10 M. 414. 
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inhibiting creditors shall draw back from the posterior creditors the 
difference between the dividend arising on the first pari passu ranking, and 
that arising on this second ranking, and the said differences, added to the 
dividend arising on the said pari passu ranking, shall be held the dividend 
payable to the said inhibiting creditors; thirdly, the dividend on the said 
pari passu ranking, less the amount so drawn back by the inhibiting 
creditors, shall be held the dividend payable to the posterior creditors.” * 

Applying these principles the result can readily be worked out if 
there were, in addition to an inhibiting adjudger and adjudgers on debts 
prior and posterior to the inhibition, also a heritable creditor posterior to 
the inhibition but prior to the adjudications. If, however, in the above 
circumstances the inhibitor had not adjudged within year and day of the 
other adjudgers a more intricate competition would arise. 

5. Inhibiting adjudger and Adjudgers on posterior debts—Where an 
inhibition has been followed by an adjudication within year and day of 
other adjudications, led upon debts contracted subsequent to the inhibi- 
tion, the inhibitor has a complete preference over these adjudgers. 

6. Inhibiting adjudger and several heritable Creditors—Where there 
are several heritable creditors, all affected by an inhibition which has 
been followed by adjudication, the heritable creditors will of course rank 
inter se according to their own dates and not as in the case of adjudica- 
tions part passu. But the question arises whether all the heritable 
creditors are to be proportionally affected by the inhibition or only the 
last in date. It was at first found that all were equally affected. But 
it was afterwards held that, as inhibition does not annul or exclude a 
conveyance or transaction except so far as prejudicial to the inhibitor, 
the last heritable creditor must be first affected by the inhibition, and so 
backwards until the inhibitor receives all that he would have drawn had 
the heritable creditors not been in competition.? The same rule applies 
where there are several adjudgers not ranked pari passu.* 

The following canons quoted from Professor Bell embody the principles 
on which the various rankings proceed :— 

“1st Canon—That the first operation in the ranking and division is 
to set aside, for each of the creditors who hold real securities, the dividend 
to which his real right entitles him, without regard to the exclusive 
preferences. 

1 The arithmetical result will be found Elchies, “Inhibition,” No. 12, Notes p- 
worked out in Lord Kinloch’s opinion. 208; Crs. of Langton v. Cockburn, 1760, 
2 Lithgow v. Ors. of Whitehaugh, 1747, M. 6995, 2877; Bell’s Com. 2. 412% 


M. 2896, 6974; Kilk. 138; Smeall v. Bank. 1. 7. 148; Ersk. 2. 11. 15. 
Clark (Hopes Ors), 1750, M. 6984, 3 Smeall v. Clark, supra. 
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“2nd Canon.—That the rights of exclusion are then to be applied in 
the way of drawback, from the dividends of those creditors whose real 
securities are affected by them; taking care that they do not encroach 
on the dividends of other creditors. 

“3rd Canon.—That the holder of such exclusive right is entitled thus 
to draw back the difference between what he draws upon the first division, 
and what he would have drawn, had the claim struck at by the inhibition 
not existed. 

“Ath Canon.—That if the exclusive preference affects more than one 
real security, it is to be applied against those creditors only, by whose 
ranking on their real right the holder of it suffers prejudice; against the 
last, for example, of the postponed creditors affected by it, in the first 
place; and so back, till the holder of the exclusion draws all that he 
would have been entitled to draw, had the excluded claims not been 
ranked. If it affects a number of creditors entitled to rank pari passu, it 
will affect them proportionally to the amount of their several debts.” 

“ 5th Canon.—That where there are secondary consents and exclusions 
among those holding exclusive preferences, they are to have effect only 
against, and in favour of the parties, by and to whom they are granted, 
without benefiting or hurting other creditors. This is to be accomplished 
by applying the original exclusion in the first place, and then giving to 
the person in whose favour the secondary consent is granted, a right to 
draw back, from him who grants it, a share of his dividend, equivalent 
to the sum which would have fallen to the person favoured, had the first 
exclusion not been in existence.”? 


1 Bell’s Com. 2, 413. 


CHAPTER XXXII 
THE LEGAL—EXTINCTION OF THE ADJUDICATION 


Tue LecaL.—Zts nature and endurance-—The legal, which in our older 
law was the period within which the debtor must redeem his lands if 
the creditor was not to acquire an irredeemable right, may now be 
considered as “the period after the expiry of which the adjudger may 
convert his judicial security into an irredeemable right of property by 
obtaining decree of declarator of expiry of the legal.”’ The rules appli- 
cable to general adjudication, now the only kind requiring to be con- 
sidered, are the same as those relating to apprisings, with the exception 
that in apprisings the period of redemption was at first seven years from 
their date.2 If the apprising had been led against a debtor who was 
minor, he was entitled to redeem the lands at any time up to the com- 
pletion of his twenty-fifth year. If before attaining that age he died 
and was succeeded by another minor, the latter had to the conclusion 
of his twenty-fifth year to redeem. Where the minor died before the 
expiry of the seven years, and was succeeded by a major, the latter could 
redeem within the legal,? and in practice he was always indulged with 
year and day after the minor's death (although this exceeded the seven 
years), and the same privilege was extended to the case of a minor suc- 
ceeding to a major. Where a minor died after the expiry of the seven 
years succeeded by a major, the latter was also granted a year and day 
after the minor’s death to redeem.* Where the legal of the apprising 
expired before the debtor was twenty-five the creditor was entitled to 
possess without accounting for his intromissions after the debtor was 
twenty-one years of age, or after the expiry of the legal, if that occurred 
after the debtor was twenty-one.? Some writers, however, consider that, 

1 Shand’s Prac. 2. 731. 4 Stair, 1. 6.44; 3.2. 14, 43; Bank. 

2 1469, c 36; Laird Limpitlaw v. 3. 2. 68; Ersk. 2. 12. 10; Mack. Inst. 
Atkenhead, 1630, M. 282, 1 Br. Sup. 2. 12, p. 311; Bank. (supra) deals also 


Silvie Sheu Bi, O, OO. with the case of a madman or idiot. 
8 1621, ¢. 6. 5 1621, c. 6; 1663, ¢ 10. 
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notwithstanding these Acts, the adjudger is bound to account for his 
intromissions till the debtor is twenty-five.! 

The legal was afterwards extended to ten years,? and when adjudica- 
tions took the place of apprisings general adjudications were declared to 
be in the same situation as apprisings and they are therefore subject to 
the above rules. The legal is prorogated by the dependence of an action 
of declarator of redemption or extinction of the adjudication or a simple 
action of count and reckoning against the adjudger.’ 

The legal applicable to special adjudications is five years. In adjudi- 
cations on debita fundi the legal is the same as in general adjudications.‘ 
The legal of adjudications contra hereditatem jacentem was also fixed at 
seven years from the date of the decree. The power of redemption may 
be exercised by a creditor either of the heir or of the deceased.* Where 
the heir was minor when he renounced, the same power of redemption 
is given to him. The rules already noticed in apprisings are also appli- 
cable here, but the period of seven years is not, with respect to these 
adjudications, affected by 1661, ¢. 62. Adjudication in security is redeem- 
able at any time, and the same applies to an adjudication for payment 
which has been restricted to a security.° Adjudications in implement or 
on trust bonds are irredeemable.’ 

Action of Declarator of Expiry of the Legal.—The legal, it has been 
seen, is in general adjudication a period of ten years from the date of the 
decree of adjudication within which the debtor may redeem. Under the 
old law, if any part of the debt for which the adjudication was led remained 
due at the expiry of the legal, the lands adjudged became irredeemable,* 
and an action of declarator of expiry of the legal was considered super- 
fluous,? although in some cases brought.’ It has now, however, been long 
settled that until decree of declarator of expiry of the legal has been 
obtained, or until the positive prescription has run in favour of the 
adjudger, the debtor is entitled to redeem the lands." For the running 


1 Bank. 3. 2. 68; Ersk. 2. 12. 19. 9 Bank. 3. 2. 65. 

2 1661, c. 62. 10 Haldane v. Anstruther, 1724, M. 
3 Parker on Adjns. p. 58. 14174. 

4 Bank. 3. 2. 97. Stair says seven 11 Bell’s Com. 1. 744-5; Napier on 


years (4, 23. 6). 

5 See p. 664, infra. 

6 See p. 666, infra. 

7 Ersk. 2. 12. 51; Bell’s Com. 1. 784. 

8 Stair, 3. 2. 39; Bank. 3. 2. 65; 
Ersk. 2. 12. 22; Bell’s Com. 1. 744; 
Hay v. Hays, 1699, M. 290; Livingston 
v. Goodlet, 1704, M. 73; Craig v. Wil- 
son, 1623, M. 293 et seq. 


Prescription, p. 135; Millar, do. p. 21; 
Rankine on Land Own. p. 40-1; Govan 
v. Govan, 1759, 2 Pat. App. 27; Camp- 
bell v. Scotland & Jack, 1794, M. 321; 
Ormiston v. Hills, 7 Feb. 1809, F.C. ; 
Stewart v. Lindsay, 26 Nov. 1811; 
1 Ross L.C. (Land Rights) 164; Robert- 
son v. Duke of Athole, 1815, 3 Dow 108, 
1 Ross L.C, (Land Rights) 208; Ged v, 
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of prescription it is necessary that there should be infeftment’ on a 
decree or charter of adjudication and possession thereon for forty years 
after the expiry of the legal, not after the date of the infeftment.2 The 
Conveyancing Act, 1874, restricting the period of the positive prescription 
to twenty years’ possession on an ex facie valid irredeemable title, does 
not apply to adjudications, even if made irredeemable by declarator of 
expiry of the legal.2 The debtor's right of redemption being a right of 
property is not extinguished by the negative prescription.‘ 

A declarator of expiry of the legal is therefore an action in which 
the adjudger calls on the debtor to exercise his right of redemption, 
otherwise to have it judicially declared to be foreclosed.? The adjudi- 
cation is extinguished by the debt being paid, or compensated, or satisfied 
by intromissions with the lands and the rents.° It is therefore necessary 
that the adjudger to succeed in obtaining declarator be able to show that 
the debt or part thereof is still due. But a substantial portion of the 
debt must be due, otherwise he will not be entitled to decree—de minimis 


non curat preetor. 


The amount of the debt is the principal, interest thereon (as accumu- 


Baker, 1740, M. 10789; Elchies, vol. i. 
“ Adjn.” No. 28, “ Prescription,” No. 22 ; 
Johnston vy. Balfour, 1743, M. 10789; 
Elchies, vol. i. “ Prescription,’ No. 26 ; 
Anderson v. Nasmyth, 1758, M. 10676 ; 
Cartcheon v. Ramsay, 1791, M. 10810; 
Spence v. Bruce, 1807, 1 Ross L.C. (Land 
Rights) 206 ; Thomson v. Stewart, 1840, 
2 D. 564. 

1 Bell’s Com. 1. 745; Napier, Millar, 
Rankine, supra; Graham v. Orr, 1826, 
8. Teind Cases, 96 ; Thomson vy. Stewart, 
supra; contra, Robertson vy. Duke of Athole, 
supra, explained by Bell’s Com. 1. 746, 
note. Where teinds have not been 
feudalised, decree of adjudication with 
forty years’ possession though without 
infeftment gives a good title to the teinds 
by prescription. Gordon vy. Kennedy, 
1758, M. 10825 ; Irvine v. Burnet, 1764, 
M. 10830; Solicitor of Teinds v. Budge, 
1797, Hume, 455, overruling Chatto v. 
Moir, 1745, M. 15657. Quere if the 
competition was with a feudal right to 
the teinds—see Learmonth v. Duke of 
Hamilton, 1829, S. Teind Cases, 192 ; 
Earl of Fife v. Earl of Seafield, 1831, 8. 
Teind Cases, 254. 

2 Cutler v. M‘Lellan, 1762, 5 Br. Sup. 
893, 1 Ross L.C. (Land Rights) 204; 


Robertson v. Duke of Athole, supra ; 
M‘Kenzie v. Robertson, 1827, 5 8. 694 
(N.E. 648); Bell’s Com. 1. 745; Bell’s 
Pr. secs. 2012 and 2302 ; Napier, p. 139 ; 
Millar, p. 22; Rankine, supra. The 
minority of the debtor must always be 
deducted—Ged v. Baker, supra. The 
question, whether an entail executed be- 
fore expiry of the legal by a person infeft 
upon an adjudication never followed by 
a decree of declarator of expiry is effectual, 
occurred, but was not decided—Dalyell 
v. Dalyell, 17 Jan. 1810, F.C. 

3 Hinton v, Connell’s Trs, 1883, 10 R. 
1110. 

4 Chalmers v. Oliphant, 1766, M. 
5178; Thomson y. Stewart, 1840, 2 D. 
564; Bank. 3. 2. 75; Mr. Napier (p. 
136) and Mr. Millar (p. 21) in their 
works on “ Prescription,” in expressing an 
opposite opinion have been misled by a 
mistaken analogy. 

5 Bell’s Com. 1. 743, 

6 Stair, 1.18.6; 3.2.52; Ersk. 2.12. 18, 
19, 37; Bank. 3. 2. 70-71; Bell’s Com. 
supra ; More’s Notes, 305; Parker, p. 
57; Waldie v. Ancrum, 1744, M. 10451. 
Formerly the whole rents were only 
applied to interest; Ersk. supra. 

7 Stair, 3. 2. 39; Ersk. 2. 12. 19, 
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lated), the expense of infeftment and the composition paid to the 
superior, with interest on the last two items! The adjudger is entitled to 
credit for the composition although the superior has discharged it without 
exacting payment; and also for his expenses in leading the adjudication 
although the work was performed for him gratuitously.” 

Form of summons and Procedwre.—The form of the summons may be 
got in the style-books. In its usual form it asks for declarator that the 
debt adjudged for, with interest and expenses, was neither satisfied within 
the legal nor since the expiry thereof.? Notwithstanding, it has been 
said,* on the authority of the institutional writers,> that it is sufficient to 
entitle the adjudger to decree that the debt has not been paid within the 
legal. But it is to be remembered that when these authors wrote the 
legal was held to expire without any declarator. It is thought not to be 
doubtful that the adjudger will not obtain decree if his debt has been 
satisfied after the legal. The defender is either the debtor or his heir, or 
if he has disponed the reversion, the disponee.’ Co-adjudgers entitled to 
a part passu ranking, or postponed adjudgers or bondholders, may also 
appear, and where such are known to exist they should be called as 
defenders.§ 

The procedure is the same as in any action of declarator. In addition 
to the plea of accounting, the action may be defended on the ground of 
But to give effect to this objection an action 
The law is against the 


defect in the adjudication. 
of reduction would seem to be necessary.° 
debtor’s property being carried irredeemably to his creditor, and every 
possible objection will be taken.° If the action is undefended, decree in 
absence will pass as a matter of course without any accounting on the 
part of the adjudger. Where it is defended, the adjudger must lodge an 
account of his intromissions along with the vouchers thereof. 

Where the Adjudger has entered into Possession he must accownt.—The 


adjudger cannot be compelled to intromit. He may enter into possession 


1 1621, « 6; 1661, « 62; 1672, © 
19; Ersk. 2. 12. 38; Hrsk Pr. 2. 12. 12. 

2 Kincaid v. Haliburton, 1625, M. 
314; Ersk. supra; Mack. 2. 311. 

3 Jurid. Styles, iii. 137; Parker on 
Adjns. p. 60. 

4 Shand’s Prac, 2. 716. 

5 Bank. 3, 2.65; Ersk. 2. 12. 19, 22, 
37, 38. But rents due within the legal, 
although not uplifted till after, were con- 
sidered as paid within the legal ; Living- 
ston v. Goodlet, 1704, M. 73; Tutor of 
Balmaghie v. Maawell, 1634, M. 283. 


And an accounting was necessary during 
the whole of the heir’s minority ; Mac- 
kenzte v. Ross, 1663, M. 298; Stair, 3. 
2h Be) 

6 See p. 655, note 11, and authorities 
there ; Gillespie v. Bogle, 1793, 3 Pat. 
App. 305, 

7 Parker on Adjns. p. 60; Young v. 
Thomson, 1799, M. 7012. 

8 Gillespie v. Bogle, supra. 

9 Parker, p.61. See pp. 623, 612, sup. 

10 Landale v. Carmichael, 1794, 1 
Ross L.C. (Land Rights) 174, 
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to such extent, or not at all, as he pleases. An averment that he 
might have intromitted with the rents and extinguished his claim is 
irrelevant. But when there is a second adjudger the first adjudger must 
either possess and account to him, not only for what he has received but 
for what he might have received, or he must allow him to possess.” 
Where the adjudger enters into possession, he is liable to a strict 
accounting, and he should carefully preserve evidence of his intromissions. 
Where he has obtained decree of maills and duties and excluded the 
debtor or a posterior adjudger from the rents, he is liable not only for 
the rents recovered but for all which could have been ingathered under 
the decree.* 
is taken without a decree of maills and duties.* 


The rule is the same where possession of the whole subjects 
And the adjudger must 
He 


must “account according to a full and complete rent roll,” and the 


account to the debtor in the same manner as to another adjudger.’ 


rent roll at the date of his entry will be taken as the criterion of his 
intromissions.© He must use due diligence in the letting or cultivation 
of the subject. Where the adjudger on the expiry of the tacks took no 
steps to re-let the subjects, or to cultivate the lands himself, and gave no 
intimation to the debtor that the subjects were tenantless nor offered him 
possession, but allowed them to he waste, he was bound to account on 
the footing of the former rental.’ But he is entitled to such deductions 
as he can prove were not occasioned by his own negligence,—as a fall in 
the rents.* If the adjudger in place of applying the surplus rents to the 
extinction of the principal pay them to the debtor, he is entitled to credit 
therefor in question with the debtor but not with a posterior adjudger.? 
A creditor who had adjudged certain lands, and also the right to an 
adjudication which the debtor had led against certain other lands, was 
bound in a question with another adjudger of the latter lands to account 
for the rents of the former lands of which he had entered into possession.?° 
If the adjudger has sold his security over the lands or part thereof he 


1 Stair, 3. 2.39; Mack. 2. 311; Tutor 
of Balmaghie v. Maxwell, 1634, M. 283, 
1 Br. Sup. 199 and 222; Kincaid v. 
Haliburton, 1625, M. 3471. 

2 Stair, “supra; Hrsk, 2) 91205 20%: 
Colquhoun v. L. Balvie, 1636, M. 3472. 

3 Stair, supra; Bank. 3.2. 72; Ersk. 
2. 12. 20; Schaw v. Muir, 1681, M. 
301, 3477; Colquhoun v. L. Balvie, 
supra; Dalrymple vy. Lyon, 1752, M. 
304, 

4 Ersk. supra; Dalrymple v. Lyon, 
supra, 


> Ibid. ; Seaton v. Rosewall, 1662, M. 
297. 

6 Stair, 3. 2. 39 ad fin.; Bank. 3. 2. 
70; Parker on Adjns. p. 56 

7 Hamilton v. Lauder, 1639, M. 3391 ; 
Dalrymple v. Lyon, 1752, M. 304. 

8 Stair, Bank. Parker, supra; Seaton 
v. Rosewall, 1662, M. 297; Dickson v. 
Young, 1629, M. 3471; Burnet v. 
Burnet, 1681, M. 3478. See p. 624. 

® Ersk, 2.12.20; Parker on Adjns. p. 56. 

10 Cooper v. Hunter, 1744, 1 Pat. App. 
376. 
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must account for the price received by him;! and the legal may be held 
to have expired as to the part sold. If the creditor has right to two 
adjudications, his intromissions must be attributed to the first till it is 
satisfied.* 

In a special adjudication the adjudger was not bound to account. 

Hffect of the Decree.—Decree in foro confers upon the adjudger an 
absolute and irredeemable title to the lands adjudged.® Such a decree 
cannot be opened up; but the effect of a decree in absence has never 
been authoritatively decided. It appears that a decree in absence may 
be reduced on proof that the debt was extinguished within the legal, or if 
there was any irregularity in the adjudication or in the process of de- 
clarator,° or in any event by parties interested who were not called in 
the action, as other adjudgers or bondholders.’ Mr. Parker expresses 
the opinion that it may be set aside like any similar decree in absence.® 
But the Court will take into consideration whether matters are still 
entire or whether the adjudger has made improvements on the faith of the 
decree being absolute. In any case the adjudger must be fully indemnified.® 
Where the debtor had conveyed his right to a third party who was infeft, 
the latter was restored against a subsequent decree of declarator of expiry 
of the legal, because he had not been called as a defender in the declarator, 
notwithstanding that the debtor had been duly called and that the right 
of the disponee was posterior to an inhibition used by the adjudger.” 

Although there are other adjudgers entitled to a part passu ranking, 
only the adjudger who obtains decree acquires a right of property, but 
his right is burdened with the claims of the other adjudgers.” 


Ty Stair sose2) 59564, 5. 10>) Parker} 
57; M‘Kenzie v. Ross, 1669, M. 299. 

2 Stair, 4. 5. 10. 

3 Bank. 3. 2. 70; M‘Kenzie v. Ross, 
supra. Even where both adjudications 
are laid on debts partly anterior and 
partly posterior to an inhibition, the 
adjudger’s intromissions will, in a ques- 
tion with the inhibitor, be ascribed in 
the first place to the whole debt in the 
first adjudication—Blyth vy. Dazrsay’s 
Crs, 1674, M. 2873. 

4 1672, ¢. 19. 

5 A reduction of the decree may be 
brought at any time within the negative 
prescription ; Paul v. Reid, 8 Feb. 1814, 
F.C. 

6 Bell’s Com. 1. 744, and cases there 
cited; Landale v. Carmichael, 1794, 
Ross LC. (Land Rights) 174 ; Bell’s Oct. 


Ca. p. 109; Campbell v. Scotland, 1794, 
M. 321; Hunter v. Hunters, 1742, 
Elchies, “ Adjn.” No. 34, 5 Br. Sup. 723 ; 
Mackenzie v. Robertson, 1822, 2 S. 203 
(N.E. 181); Erskine vy. Hamilton, 1712, 
M. 291 (at that date the legal was held 
to expire without a declarator); see 
Maclellan v. Macree, 1806, M. App. 
“ Adjn.” No. 15, where in special cir- 
cumstances the debtor was reponed al- 
though there were no objections to the 
regularity of the diligence. 

7 Gillespiev. Bogle, 1793, 3 Pat.App.305. 

8 Parker on Adjns. p. 62. 

9 Campbell v. Scotland & Jack, supra ; 
King v. Walker, 1828, 6 S. 643 (no 
decree had been obtained). 

10 Young v. Thomson, 1799, M. 7012. 

11 Parker on Adjns. pp. 48, 61; 
Gillespie v. Bogle, 1793, 3 Pat. App. 305. 
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Decree does not extinguish the adjudger’s debt. If the adjudger 
is afterwards evicted from the whole or part of the lands, his claim 
against the debtor revives to the extent of the loss sustained if the un- 
evicted lands are not sufficient to meet the debt.’ 

It has been said that, if the adjudger after expiry of the legal should 
sell the lands, he will be considered to have taken them in payment of 
his debt, however inadequate the price or value may be, and that it is 
the same if he merely continues in possession.? This, however, can only 
apply to special adjudication; in general adjudication the debt would 
not be held to be extinguished. Where a general adjudication was led 
on a bond, and no infeftment nor possession of the lands taken, the bond 
was not extinguished, so as to prevent the creditor doing personal dili- 
gence against the debtor, nor did it make any difference that the creditor 
had afterwards taken infeftment on the adjudication.? The opinion has 
been expressed that if the debtor has consented to or acquiesced in the 
adjudger making considerable improvements after the expiry of the legal, 
he should be barred by personal exception from redeeming.* On the 
other hand, the creditor may by express contract with the debtor extend 
the period of redemption beyond the legal. so as to bar himself raising 
this action.” But could such a personal contract be pleaded against a 
bona fide onerous purchaser ? 


DECLARATOR OF EXTINCTION OR REDEMPTION.—General Adjudication.— 
Where the debtor or his assignee in the reversion or a postponed adjudger 
believes that a prior adjudger’s debt has been extinguished by his intro- 
missions, or is willing to pay any balance that may be due, he may, 
before decree in the declarator of expiry of the legal has been obtained, 
raise a declarator of extinction of the adjudication or of reduction and 
extinction or of redemption, and may combine with the action conclusions 
for count and reckoning; or he may raise a simple action of count and 
reckoning.” If the debtor is dead, his heir may exercise his right of 
redemption.’ Where the heir has renounced and decree of adjudication 
contra hereditatem jacentem has been taken, any posterior adjudging 
creditor of the ancestor or heir may bring the action. The heir cannot 

: Parker, p. 62. ? Bank. 3. 2.74. Prac. 523; Rankeillor, 1624, M. 295; 

King v. Walker, 1828, 6 8S, 643; Kincaid y. Haliburton, 1625, M. 314; 
tissk. 2. es 44, M'Dougall v. Blackie, 1863, 1 M. 503 

Bell’s Com. 1. 746. (parish church adjudged), 


5 Innes v. Chalmers, 1715, M. 319 7 Parker on Adjns 
' ; ; . p. 59; Shand’ 
6 Stair, 2. 10. 15; Bank. 3. 2. 63; Prac. p. 718. y ‘ 


Ersk. Pr, 2, 12, 12; Parker on Adjns. 8 1621, ¢ 7; Ersk. 2. 12. 49; Stair 
p. 58; Shand’s Prac, 718; Mackay’s 4.5.11; Mack. 2, 312. 
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redeem directly unless he was minor at the date of the renunciation “ 
but he may redeem indirectly by granting a trust bond or disposition.” 
Where the renunciation is not by the present heir but by his predecessor 
who has died, the present heir having completed his title may pursue a 
declarator of extinction directly in his own name;* but if the heir re- 
nouncing died before 1874, the succeeding heir must make up a title by 
service, not to the renouncer, but to the ancestor last infeft.t As since 
1874 the renouncing heir is vested with a personal right by survivance, 
it is thought the successor would complete his title under section 10 of 
the Conveyancing Act, 1874.° The debtor in the debt adjudged has no 
title to plead that the adjudger’s debt is extinguished.® 

How, when, and against whom a claim of redemption may be made-—The 
claim may be made either in a separate process or in the declarator of 
expiry of the legal. If the adjudger should object to the latter mode of 
proceeding, the summons must be raised, executed, and enrolled separately, 
and may then be conjoined with the former process.’ Unless objection 
is taken to the adjudication as defective, a reduction of it is unnecessary ; 
and the debtor in no case requires to take infeftment on the decree of 
redemption.* When the adjudication is challenged, the grounds of debt 
(decree of constitution, bond, bill, etc.) must be produced at any time 
But 
he has the benefit of the negative prescription so that extrinsic objections 
to the grounds of debt are cut off.’ 
of procedure, such as the charges or the bill for the summons of adjudi- 


before the positive prescription has run in favour of the adjudger.® 
The warrants (the preliminary steps 


cation when these were in use) cannot be called for after twenty years.” 


1 1621, « 7. 

2 Stair, 3. 2. 50; Bank. 3. 2. 81; 
Ersk, 2. 12. 49; Parker on Adjns. p. 59. 

3 Stewart v. Lindsay, 7 Dec. 1809, 
F.C.; Parker, swpra ; More’s Notes, 297. 

4 Spruel v. Crawford, 1740, M. 16116 ; 
Johnstoun v. Erskine, 1669, M. 317, 1 
Br. Sup. 578; Grieve v. Burns, 1871, 9 
M. 582. 

5 37 & 38 Vict. c. 94. 

6 M‘Leod’s Trs, v. Murray, 1891, 18 
R. 830. The adjudication may be extin- 
guished confusione, Burnet v. Burnet,1766, 
2 Pat. 122. 7 1621, ¢. 7. 

8 Authorities, infra, p. 664, note 1 ; 
Parker on Adjns. p. 61. 

9 Stair, 3. 2. 35; Bank. 3. 2. 59; 
Ersk. 2. 12. 35; Bell’s Com. 1. 778; 
Chalmers v. Oliphant, 1766, M. 5178; 
Thomson vy. Stewart, 1840, 2 D. 564; 


Kennoway v. Crawford, 1681, M. 5170; 
Mackenzie v. Ross, 1759, M. 5176; Z£. 
Nithsdale v. L.Westraw,1628,M.5192. It 
is assumed that the action is by the debtor. 
If it is by another adjudger his claim is 
wholly cut off by the negative prescription. 
10 Thomson v. Stewart, supra ; Lawrie 
v. Livingstone, 1816, 6 Pat. App. 194. 
11 Stair, Bank. Ersk. Bell, supra ; 
Strachan v. Edzell’s Ors. 1706, M. 5172 ; 
Maxwell v. Maawell, 1743, M. 5174; 
Lane v. Campbell, 1782, M. 5179; 
Morison v. E. of Leven, 1713, M. 5181; 
Macbrair v. Maxwell, 1724, M. 5181; 
Cockburn vy. Calderwood’s Ors, 1725, M. 
5182; Wilson v. Sellers, 1757, M. 5184 ; 
Trvine v. E. of Aberdeen, 1771, M. 5187, 
aff. 2 Pat. App. 419, 5 Br, Sup. 465 ; 
Nicolson v. Burnet, 16386, M. 5166; 
Purves v. Blackwood, 1666, M. 5167; 
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Where decree of declarator of expiry of the legal has not been obtained, 
the debtor may raise his action of redemption or for an accounting at any 
time before the adjudger’s title is made an absolute right of property by 
the positive prescription’ On the other hand, the right of another 
adjudger to claim an accounting is cut off by the negative prescription.” 
The distinction is that the debtor is claiming a right of property—a right 
against which the negative prescription never strikes; while the adjudger’s 
claim is merely one of debt. If decree of declarator of expiry of the legal 
has been obtained in an action in which the debtor and postponed 
adjudger have appeared, the accounting there given is final.’ Where 
decree has been obtained in the absence of the debtor, it has been already 
noticed how far the debtor may still claim an accounting. Adjudgers 
who were not called in the action may claim an accounting until their 
claim is cut off by the negative prescription.* 

Where the first adjudger has sold his diligence, the claim of redemp- 
tion or accounting, whether made by the debtor or a posterior adjudger, 
may be instituted against the singular successor.? As already noticed, 
the claim of the debtor will only be extinguished by the positive pre- 
scription,’ while a posterior adjudger’s claim will be extinguished by the 
negative prescription.’ Where the claim of the posterior adjudger is 
made on the first adjudger it is immaterial to consider the effect which 
the positive prescription has upon it. But if the question arises with 
his singular successor the matter may be of importance. It is thought 
that the title of the singular successor, although fortified by the positive 
prescription, is no barrier to the adjudger’s claim. 

The principles on which the adjudger will be called on to account for 
his intromissions have already been considered.* Although the adjudger’s 
intromissions have not only extinguished the debt, but left a surplus, he 
is not bound to account for the surplus acquired before the action was 
brought. To that extent the doctrine of bona fide perception applies.’ 
After citation in the action, he must account like a mala fide possessor.” 


Swan vy. Burnett, 1669, M. 5169. 


assoilzied from a prior accounting and 
Whether letters of horning are grounds 


had obtained a decree in foro of the 


or warrants, see Smyth v. Walker, 1867, 
5 M. 552. 

1 Supra, p. 655. 

2 Gillespie v. Bogle, 1793, 3 Pat. App. 
305. 

3 In Hutchison v. Young, 1771, 6 Pat. 
783, an accounting was allowed against 
the adjudger’s heir, but not against a 
purchaser, as to the price received, not- 
withstanding that the adjudger had been 


expiry of the legal. 

4 Gullespie v. Bogle, supra. The nega- 
tive prescription had been interrupted. 

5 Supra, p. 626. 

6 Supra, pp. 626, 655. 

7 Supra, p. 626; Bank. 3. 2. 60 does 
not distinguish the cases, 

8 Supra, p. 623. 9 Bank. 3. 2. 73. 

10 Walker v. Forrester, 1720, M. 302 ; 
Robertson’s App. 405. 
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The debtor is not entitled to an assignation on the extinction of the debt, 
and one of several co-obligants whose joint-estate has been adjudged 
cannot by merely paying the balance due upon the creditor’s intromissions 
(this being less than the original debt) demand an assignation to the 
diligence. 

The raising of the action and consignation of any balance due does 
not render the debt moveable guoad the adjudger. Until decree or until 
the creditor has accepted the consignation, the debtor could uplift the 
money. On decree or acceptance, the debt becomes moveable.’ 

If the whole debt has not been extinguished, instead of decree of 
redemption, decree restricting the security for the amount still due may 
be pronounced.* 

An action of redemption is unnecessary—Infefiment is not required to 
re-invest the debtor.—lIt is not necessary to extinguish an adjudication 
that there should be a declarator of redemption or extinction, or any 
judicial procedure. The debtor may call upon the creditor to take pay- 
ment of the balance of his debt, and if the amount can be extrajudicially 
determined, payment thereof will bring the adjudication to an end.’ So, 
where the adjudger has, before the legal is declared to have expired, 
intromitted with rents sufficient to pay his debt—principal, interest, and 
expenses,—the adjudication eo ipso falls. It is of course necessary that 
this should be pleaded, but it may be done by way of exception, eg. as a 
defence to an action of removing against the debtor or his tenants,’ or 
to an action of maills and duties. But the usual course is to reserve the 
objections if made in these actions, leaving it to the objector to raise a 
declarator of extinction or reduction.? The adjudication will also be 
extinguished by the creditor renouncing or discharging his debt."° 

No matter how the adjudication is brought to an end, or whether 
its expiry is vouched by the adjudger’s renunciation or discharge, or the 
decree of the Court in a declarator of redemption or extinction, it is not 
necessary that the renunciation, discharge, or extract decree be registered. 
Although the adjudger was himself infeft, the debtor’s infeftment stands 


1 Supra, p. 312. Ersk. 2. 12. 37, 38; Mack. Inst. 2. 311. 

2 Will v. Elder’s Trs. 1867, 6 M. 9. 6 1621,¢ 6; Stair, 3.2. 39; Ersk. 

8 Stair, 2.1. 4; 3. 1. 37; Bank. 3. supra; Parker on Adjns p. 2; L. 
2. 63; Bell’s Com. 2. 7; Stormonth v. Rankeillor, 1624, M. 295; L. Lowit v. 
Robertson, 24 May 1814, F.C.; Tuach v. LL. Philorth, 1626, M. 296; L. Crowdie- 
M‘Kenzie, 1739, M. 3078 and 713; knows, 1745, M. 10013. 


Cunningham v. Wemyss, 1758, M. 727. 7 L. Rankeillor, L. Lovit, supra. 
See pp. 49, 91, supra. 8 H. of Sutherland v. Dunbar, 1725, 
4 Parker on Adjns. p. 59. Robert. 531. 9 Thid. 


5 Stair, 3. 2. 38, 52; Bank. 3. 2. 62; 10 Ersk. supra ; Stair, supra. 
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valid when the adjudication is wiped off But in practice where the 
adjudger was infeft, the discharge or extract decree is also recorded. 
Where the adjudication appears both in the Register of Sasines and of 
Abbreviates of Adjudications the discharge is usually put on both registers. 

The redemption above referred to as operating an extinction of the 
adjudication is of course a redemption obtained by the debtor’s funds. 
If the redemption is achieved by a posterior adjudger paying the debt of 
the prior adjudger, the effect is merely to transmit the latter’s right to 
the former.” 

Adjudication may be restricted.—It is also competent for the debtor 
to get the adjudication restricted. The Act 1661, c. 62, authorises the 
Court of Session to restrict the adjudger’s possession of his debtor’s lands 
to as much as will pay the interest, on the debtor giving possession or 
ratifying it if already taken. This has been found to apply to a general 
adjudication,? but not to a special. The debtor alone and not a posterior 
adjudger has the benefit of this provision.® This course may be 
adopted where in an action of redemption the whole debt has not been 
extinguished.® 

edemption of Special Adjudication.—At first a special adjudication 
could not be redeemed except by payment of principal, interest, and a 
fifth part more;’ but it was afterwards provided by statute that in all 
cases where penalties for non-payment are contained in bonds or other 
obligations for sums of money and are made the subject of adjudication, 
the Court may modify and restrict such penalties, so as not to exceed the 
real and necessary expenses of making the debt effectual.® 


UL fehiuig 3}, Sie a, 1S, Ge DB. TWO, The 
Bank. 3. 2. 63, 71,73; Ersk. 2. 12. 37, 
38; Mack, 2,12; Parker on Adjns. 58; 
L. Lovit vy. Philorth, 1626, M. 296; 
Tulloch’s Crs, 1756, M. 250, 254. 

2 Ersk. 2. 12. 37, As to the right of 
one of several co-debtors to an assignation, 
see Will vy. Hlder’s Trs, 1867, 6 M. 9. 

8 Stair, 3.2. 40; Ersk. 2. 12. 21; 
Bank. 3. 2. 72; More’s Notes, 301; 
Wilson v. Murray, 1662, M. 230; Wilson 


v. Home, 1684, M. 79, 231, 2 Br. Sup. 
55; Horsburgh v. Hope, 1736, Elchies, 
“ Adjn.” No. 6. 

4 Watson v. Baillie, 1735, Elchies, 
CAG jn. Now bs 

5 Stair, 3. 2. 40. 

6 Parker on Adjns. p. 59. 

7 Baillie v. Watson, 1737, M. 88, 
Elchies, “ Adjn.” No. 9. 

8 54 Geo. III. c 137, se. 9; 19 & 
20 Vict. c. 91, sec, 5. 
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CHAPTER XXXIV 
ADJUDICATION IN SECURITY—ADJUDICATION IN IMPLEMENT 


ADJUDICATION IN SECURITY.—Adjudication in security may be used when 
the debt is future or contingent and the debtor is vergens ad inopiam, or 
when the claim is uncertain in amount.’ 
in security for his annuity. 


So an annuitant may adjudge 
Adjudication for payment under the 
Statute 1672 is only competent for the arrears due. As the debtor is 
bound for no specific sum as the value of the annuity, it is improper to 
adjudge for an estimated value; the annuity should be adjudged, its 
termly amounts, duration, conditions and terms of payment being stated.® 
So a cautioner may adjudge in security of his right of relief after he is 
distressed for payment,* or a purchaser in virtue of his claim of warrandice, 
where distressed or likely to be distressed? In Wallace-Dunlop, lands 
which had been sold were warranted at a certain rental for so many 
years, and adjudication in security was held competent for past and 
future deficiencies. A widow was found entitled to adjudge her late 
husband’s lands in security of his obligation to relieve her jointure lands 
of incumbrances, so as to come within year and day of other adjudgers.® 
And adjudication in security “for a daughter’s bond of provision was 
found entitled to proceed and compete with the other creditors, though 
the term of payment was not till her age of eighteen years” and was pos- 
terior to the competition.” 


1 Ersk, 2, 12. 9, 42; Bank. 3. 2. 78; 
Bell’s Com. 1. 752-3, 777; Parker on 
Adjus. p. 63. 

2 Bruce v. Hepburn, 1684, M. 57; 
Nisbet v. Stirling, 1759, M. 59; Blaw, 
1711, M. 12908 and 8149; Burnet v. 


Veitch, 1685, M. 140 and 2121; Bank. 


supra, 


3 Parker on Adjns. p. 64; Shand. 


Prac. 2. 720. 


4 Burnet v. Veitch, 


supra ; 


Bank. 
supra; Bell’s Com. 1.777: Parker, supra. 


5 Brown v. Hepburn, 1693, 4 Br. Sup. 
53; Crs. of Wallace-Dunlop vy. Brown & 
Collinson, 1781, M. 62; Bank. supra ; 
Parker, supra. 


6 Lady Barncleugh, 1685, 2 Br. Sup. 
72, The adjudication was only to take 
effect so far as distressed, and the legal 
to run from the time of actual distress. 


7 Lyon v. Ors, of Easter Ogle, 1724, M. 
8150; M‘New v. Saddler, 1794, M. 
V22" Bellis Com. 777, 
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Where the claim is uncertain in amount, or there is doubt as to the 
extent of the claim, it is unsafe to adjudge in execution, as the adjudica- 
tion is liable to be set aside if there be gross pluris petztio ; and this 
although decree of constitution has been granted reserving objections 
contra executionem.' 
pursuer who has obtained decree of adjudication reserving all objections 


Adjudication in security is the proper diligence. A 


contra executionem may have the decree restricted to a decree in security. 
The Lord Ordinary may recall his own interlocutor and restrict the 
decree.” 

Where adjudication is led on a future or contingent debt the debtor 
If other creditors are leading adjudications, 
It is 
enough that the debtor has granted bonds of provision to his children 


must be vergens ad inopiam.? 
that is sufficient evidence of the debtor’s embarrassed condition.* 


which would exhaust his estate.° 

Form of swmmons.—The summons never contained a conclusion for 
special adjudication, but only for general adjudication in security. Other- 
wise, the form and procedure in the action and the effect of the decree is 
much the same as an adjudication for payment. If it is the first adjudica- 
tion, it must be intimated ° and completed’ in the same manner; and it is 
entitled to be ranked pari passu or to compete with adjudications for pay- 
But there are 
some differences between adjudication in execution and in security. 


ment as if it were an adjudication for payment itself.® 


The latter can have no conclusion for accumulation, and therefore a State 
is not required.® Nor is there any legal; the adjudication subsists only 
as a security, and cannot by any length of time become an irredeemable 
right.° And arrears of interest and current interest due at the adjudger’s 
death will go to his executor, not to his heir as in adjudication in 
execution." 


1 M‘Neil v. Saddler, supra; Com. 
Agent 1 Mackinnell’s Ranking vy. Goldie, 
1797, M3 bos sees Banks 3. 2.) 1718"; 
Ersk, 2. 12, 42. Instances are a random 
sum of damages, the penal sum in an 
action of count and reckoning. A liquid 
document fixing the precise amount of 
debt is therefore not necessary. Parker 
on “ Adjns.” p. 65. 

2 Ker v. Graham, 1830, 8 S. 462. 

8 Ersk. 2. 12. 9; Bell’s Com. 1. 753; 


Com. 1. 753; Parker on Adjns. p. 64. 

* Bell’s Com. supra ; Parker, p. 65. 

8 Bruce v. Hepburn, 1684, M. 57, 2 
Br. Sup. 51; Lyon v. Ors. of Easter Ogle, 
1724, M. 8150; Ors, of Wallace-Dunlop 
v. Brown, etc. 1781, M. 62; Ersk. infra. 

9 Parker, p. 64. 

10 Ersk. 2. 12. 42; Bank. 3. 2. 78; 
Bel’s Com. 1. 752; Parker, p. 65; 
Strachan vy. Strachan, 1752, Elchies, 
“ Adjn.” No, 41; Crs. of Wallace-Dunlop, 


Nisbet v. Sterling, 1759, M. 59; Blaw, 
1711, M. 12908; Forbes, 523. 

* Bell’s Com. supra. 

5 Blaw, supra. 

6 54 Geo. III. c. 137, sec. 9; Bell’s 


supra ; Mackinnel’s Ors. v. Goldie, 1797, 
M. 312. As to adjudger accounting, 
Walker vy. Macpherson, 1729, M. 302; 
Hrsky 2. 12998 

1 Bell’s Com. 2. 9; Parker, 63. 
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ADJUDICATION IN IMPLEMENT.—Jts nature—Parties.—Adjudication in 
implement is not a diligence, but a form of process by which an obligee 
obtains specific implement of an obligation to execute a valid conveyance 
of heritage in his favour. This is effected by the subjects being adjudged 
from the obligor and judicially declared to belong to the obligee. It may 
be used to enforce implement of an obligation to convey, resting upon 
missives of sale or other personal contract, or upon a disposition so 
imperfect that infeftment thereon would not vest the disponee with a real 
right.t An obligation to convey heritable property, whether in fee or 
liferent, whether absolutely or redeemably, may be so enforced.” 

The pursuer is the person in right of the obligation. The defender is 
the obligor or his heir? and in the latter case an adjudication for 
implement, like an adjudication for debt, will be combined with an action 
of constitution.* Whether the granter of the imperfect conveyance is 
feudally vest in the subjects or has merely a personal right under an 
unfeudalised conveyance, the adjudication in implement will be directly 
raised against him. If he holds no title to the subjects, but has merely a 
jus erediti or right to demand a conveyance, the adjudication in implement 
will be directed against the party who is under obligation to grant him 
the conveyance. But to give the pursuer a title to sue it is necessary 
that the debtor should have assigned to him the jus crediti. 
assignation 1s implied in the clause assigning the writs in a disposition of 
An 


adjudication of the jus crediti operates as an assignation, so that adjudica- 


Such an 
the subjects or a bond and disposition in security over them.° 
tion in implement may follow.° If the debtor is vested with a personal 
right by survivance, this is equivalent to a personal right on an un- 
feudalised conveyance, so that the creditor in the obligation may straight- 
way adjudge in implement against the debtor.’ 

It is no bar to this action that a ranking and sale has been raised by 


a heritable creditor. The prohibition in the older Bankruptcy Statutes, 


1 Stair, 4. 51.9; 3.2. 53; Bank. 3. 1855, 18 D. 47; Watson v. Wilson, 


2. 83; Ersk, 2. 12. 50; Bell’s Com. 1. 
782. 

2 Stair, 3. 2. 58; 4. 51,9; Bank. 3. 
2. 88; Hamilton v. Chiesley, 1675, M. 
53 ; Frazer v. Frazer’s Crs. 1677, M. 233 ; 
Herries vy. Lindsay, 1628, M. 13273; 
Cruickshanks v. L. Fraser, 1666, M. 52. 

3 Or the Crown as wltimas heres. 

eTDiemooe Vicia Ca LOL esecy 60; 
Bank. 3. 2. 83. 

5 Macgregor v. Macdonald, 1843, 5 D. 
888; Edmond v. Mags. of Aberdeen, 


1868, 6 M. 258 (opinions there). <A 
clause assigning the writs in a heritable 
bond in the old form and which does 
not dispone the lands is not sufficient— 
Strachan v. Whiteford, 1776, M. “ Adjn.” 
App. No. 7. 

6 Watson v. Wilson, supra. 

7 Conveyancing Act, 1874, sec. 9. 

8 Hutchinson v. Cameron’s Trs. 1830, 
8 S. 982; Wood v. Hutchinson, 1830, 8 
S. 988; Wood v. Scott, 1833, 11S. 355; 
Bontine v. Graham, 1839, 1 D. 631, 906. 
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now in 19 & 20 Vict. c. 91, sec. 4, against leading adjudications during 
the dependence of a ranking and sale, applied only to the diligence of adjudi- 
cation and not to an adjudication in implement which is not a diligence. 
The adjudger is entitled to have the proceedings stayed and the common 
agent prohibited from going on with the sale. When the adjudger’s title 
is completed, the property falls to be struck out of the sale.’ 

The adjudger’s title is completed in the same manner as an ordinary 
adjudger’s.” It is not necessary to record an abbreviate of the decree in 
the Register of Abbreviates of Adjudications.* 

Its effect —Adjudication in implement is irredeemable or redeemable, 
according to the nature of the obligation on which it is based. The 
object of the action is not, like adjudication for debt, to secure payment 
of a debt, but to complete an imperfect right voluntarily made in favour 
of the adjudger; it has therefore the same effect as if the adjudger had 
himself voluntarily granted a perfect conveyance.* If the obligation is 
itself redeemable, this character will remain as an inherent condition of 
the right.2 Thus a creditor who has adjudged a jus crediti vested in his 
debtor, entitling the latter to demand a conveyance of lands held by 
trustees, may obtain an adjudication in implement against the trustees 
declaring the lands to belong to him heritably and irredeemably in im- 
plement of the previous decree of adjudication; but the adjudication in 
implement although irredeemable in question with the trustees is redeem- 
able in competition with the debtor, as it is based on an ordinary adjudi- 
cation for debt. Similarly an adjudication in implement, led on an 
obligation challengeable under the Act 1661, c. 24, as having been granted 
within a year after the ancestor's death, is equally open to challenge.’ 

For the same reason—that adjudication in implement is equivalent to 
a voluntary conveyance of the property—it also follows that it is not 
subject to a part passu ranking with other adjudgers within year and day, 
whether these are adjudgers for debt or adjudgers in implement ;* this 
being subject to the same exception that if the obligation in implement 
of which the adjudication is led is based on an adjudication for debt, the 
adjudication in implement will give no higher right. Nor is adjudication 


1 Wood v. Scott, supra; Bontine v. 5 Stair, Bank. Ersk. Bell, supra ; Mac- 
Graham, supra. gregor v. Macdonald, 1843, 5 D. 888. 
2 See p. 616, supra. 6 Watson v. Wilson, 1868, 6 M. 
3 See Key, 1855, 17 D. 681, over- 258. 
ruling Guthrie v. Supertors, 1741, M. 7 Paton v. Renny, 1835, 13 S. 509. 
204; Bell’s Com. 1. 783. 8 Stair, 3. 2. 53; Bank. 3. 2. 86; 
4 Stair, 3. 2.53; 4. 51.9; Bank. 3. Ensk. 2. 12. 51; Bell’s Com. 1. 784. 
2. 84; Ersk. 2. 12. 51;.Bell’s Com. 1. 9 Watson v. Wilson, supra (L, Cowan 


783. p- 261, ad fin.). 
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in implement entitled to a pari passu ranking with a prior adjudger for 
debt. 

The preference of an adjudger in implement in competition with other 
diligence or rights will in the ordinary case depend on the priority of his 
infeftment.’ But if the competition arises with an adjudger for debt, as 
the lands are rendered litigious by registration of a notice of an adjudica- 
tion for debt, the adjudger in implement can only be preferred if the 
obligation on which he founds is prior to the registration of the notice? 
The Court has no power to conjoin adjudications in implement or to 
delay or advance one in preference to another.* 

An adjudger in implement of the fee of feudal subjects is liable in a 
composition to the superior whenever he takes infeftment, irrespective of 
the fee being vacant, and this although an adjudger for debt has already 
paid a composition.? 

Differing from an adjudication for debt, a summons of adjudication in 
implement should always contain a conclusion for expenses.° 


1 Stair, Ersk. supra; Campbell & (trustee in bankruptcy). 3 Thid. 
Riddoch v. Stuart, 1675, M. 54; Adam v. 4 See Wright v. Murray, 1821, 1 S. 
Alison, 1680, M. 234; Frazer v. Frazer’s 92 (N.E. 95); Bell’s Com. 1. 784. 

Ors. 1677, M. 233. 5 Stair, 3. 2. 538; Parker on Adjns. 

2 Bank. 3. 2. 87; Bell’s Com. 1.783;  p. 51. 

L. Frazer v. L. Frazer’s Ors. 1677, M. 6 Mackay’s Prac. 655; Beveridge’s 


233; Boyes v. Laurte, 1854, 16 D, 860 Forms, 492. 
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DILIGENCE AGAINST ESTATE OF DECEASED 
DEBTOR 


CHAPTER XXXV 


DILIGENCE AGAINST (1) MOVEABLE AND (2) HERITABLE ESTATE 
PREFERENCE OF ANCESTOR’S OVER HEIR’S CREDITORS 


THE modes by which the moveable or heritable estate of a deceased debtor 
is attached have been already noticed incidentally under the separate 
forms of diligence. But it will be advantageous to bring them together 
into one chapter. 


I. MovEABLE EstatE.—l. If diligence has been begun during the life- 
time of the deceased, it may be followed out notwithstanding his death. 
So an arrestment executed before the common debtor’s death will ground 
a furthcoming against the representatives; and a poinding? or poinding 
of the ground ? will warrant an order of sale and payment. Where there 
are no personal conclusions against the heir the diligence may proceed 
and that within the tempus deliberande. 

2. Where diligence has not been begun during the debtor's life, a distinction 
must be made. (1) Ifthe executor has confirmed, the creditor may raise an 
ordinary action against him.* Decree in the action gives no preference over 
other creditors who have cited the executor within six months after the 
debtor’s death or while the fund is 7m medio; and no creditor can within the 
six months affect the estate by diligence. (a) If the executor has recovered 
the executry estate the diligence used will be directed against his own 


1 For authorities, see p. 134, supra. 3 Bell’s Com. supra ; see p. 504, supra. 
2 Bell’s Com. 2. 80; Ersk. 3. 9. 3, 4. 4 Ersk. 3. 9. 34, 35. Where the 
See supra, p. 368, note. executor is a foreigner, see p. 262, supra. 
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estate. He is personally liable to the extent of the inventory. If the 
identity of the executry funds can be established, the executry creditors 
will have a preference.’ (8) If the executry funds have not been re- 
covered by the executor, the creditor may arrest -in the hands of the 
debtors. But it will be borne in mind that diligence is only possible 
after the expiry of six months from the debtor’s death.2 The private 
funds of the executor cannot be attached.* 

(2) If an executor has not confirmed, the creditor will attach the estate 
by getting himself confirmed executor-creditor, which he may proceed to 
do at any time.* This has been already dealt with.2 In the same way 
he may attach estate which the executor has omitted from his confirma- 
tion. If the executor or any third party has intromitted with estate to 
which no confirmation has been expede, he may at once be sued as a 
vitious intromitter; it is not necessary for the pursuer to confirm thereto.® 

Equalisation of diligence after death—It has been already seen that 
the ordinary rule applicable to diligence prior tempore potior jure suffers 
an exception where the debtor is notour bankrupt. Another exception is 
where the debtor has died. When communication was less easy than it 
is at present, 1t was necessary that there should be some period of time 
within which creditors could not acquire a preference over the deceased’s 
estate. Otherwise those creditors who were in the best situation to hear 
the news of the debtor’s death would be unduly favoured. It was there- 
fore provided by an Act of Sederunt,’ which has already been quoted at 
length,® that all creditors who cited an executor or executor-creditor 
within six months after the deceased’s death should rank pari passu. The 
following division shows the cases which may occur :— 

1. Where diligence was begun before the debtor’s death—(1) Where the 
debtor has been made notour bankrupt during his life. (a) If the dili- 
gence to be equalised is a poinding, a creditor holding a liquid document 
of debt or a decree against the deceased is entitled to proceed as if the 
debtor had been alive, i.e. by producing his ground of debt in a process 
relating to the poinded effects within four months of notour bankruptcy 
and calling upon the poinder to communicate the benefit of his diligence. 


1 Ersk. 3. 9. 42; Bell’s Com. 2. 81; 
M‘Laren on Wills, 2. 865; Dirl. & 
Stewart, voce “ Execution.” 

2 See p. 65, supra; Bell’s Com. 2. 81, 
does not mention this limit, nor Swayne 
v. Fife Banking Co. 1822, 1 S. 479 (N.E. 
445). 

8 See p. 107, supra. 

4 Ersk. Bell, M‘Laren, supra. Where 


the ‘executor is a foreigner, see p. 263, 
supra. 

5 See p. 441, supra. 

SS BellgnC@om, 2.000 sien Obeibirsk, 3, 
9. 36; Inglis yv. Bell, 1639, M. 2737; 
Smith v. Smith, 1880, 7 R. 1013. 

7 AS. 28 Feb. 1662, re-enacting 1654, 
caps. 16 and 18; Ersk. 3, 9. 45; Bell’s 
Com. 2. 84. 8 See p. 449 et seq. 
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Professor Bell? inclines to the view that the creditor may proceed against 
the poinder without citing the executor, on the ground that the execution 
of the poinding has taken the goods out of the executry estate and 
transferred them to the poinder. Where the poinding has been followed 
by a sale, the property is no doubt transferred from the debtor, but it is 
now settled that until a sale the goods remain the property of the debtor.’ 
If, therefore, there has not been a sale, it will be necessary to cite the 
executor; if there has, it may not be necessary, but it is advisable to do 
so, as the executor alone can object to the ground of debt. If the creditor’s 
debt is not constituted, he may constitute it against the executor, and in 
virtue of his decree he will proceed in the manner already stated, as if he 
held a decree against the deceased. It is well settled that adjudications, 
whether led before or after the death of the debtor, all share in the par 
pass ranking.* It is also thought that, as in adjudications, decree will be 
allowed to pass reserving all objections contra executionem if it were 
required to bring the creditor within the necessary period.’ This pro- 
cedure is, however, unnecessary if the pursuer has arrested on the de- 
pendence. The judicial production of his arrestment will equalise the 
prior diligence.® (@) If the diligence to be equalised is an arrestment 
the procedure will be the same. Professor Bell drew a distinction between 
the equalisation of a poinding and of an arrestment. This was necessary, 
as poindings were only equalised with poindings and arrestments with 
arrestments. Now, as the one diligence may equalise the other, a creditor 
by judicial production within the necessary period of a liquid document 
of debt or decree against the deceased, a decree obtained in an action 
against the executor, or an arrestment on the dependence of such action, 
may equalise a prior arrestment.” 

(2) If the debtor has not been made notour bankrupt during his 
life, this cannot be done after his death. But although in this 
case sequestration of the deceased debtor’s estate cannot be awarded 
till the expiration of six months from his death,® if the sequestration 
is dated within seven months after his death all diligence on or after 
the sixtieth day before, or subsequent to, death, is ineffectual against 
the trustee. It will be remembered that in almost every case in 


: Bell’s Com. supra. explains why this mode is not referred to 
2 See p. 365, supra. by him. 7 Bell’s Com. 2, 84. 

3 Bell’s Com. 2. 84. 8 Bankcy. Act, 1856, sec. 15. On the 
* Bell’s Com, supra ; see p. 642, supra. petition of a mandatory it may be awarded 
5 Bell’s Com. supra. at once (sec. 13), or if the debtor’s suc- 
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When Professor Bell wrote, poindings _cessors concur in the petition or renounce 
could only be equalised with poindings the succession (sec. 15). 
and arrestments with arrestments. 'T'his 9 Thid. sec. 110. 
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which a poinding has taken place the debtor must have been notour 
bankrupt.! 

2. Where no diligence was done during the debtor's life.—In virtue of 
the Act of Sederunt above referred to the fund cannot be distributed till 
the expiration of six months after the debtor’s death. If an executor has 
confirmed, each creditor may at any time within the six months raise an 
action against the executor, or a number may appoint a trustee to sue for 
them to save expense. Citation in the action secures the creditor, in 
competition with other creditors, for any debt which may be found due. 
If no executor has confirmed, or if the executor has omitted to confirm a 
part of the estate, the creditor will get himself confirmed executor-creditor. 
If another creditor has been confirmed as executor-creditor he must cite 
him within the six months.*? After the six months have expired the 
executor may distribute the estate amongst those who have appeared, but 
even after that period any creditor citing the executor before the fund is 
actually distributed is entitled to share in the division.* But this only 
applies to an ordinary executor. Citation of an executor-creditor after 
the six months will not entitle to a share of the fund ° nor even citation of 
an ordinary executor who is himself a creditor.® Creditors who have cited 
the executor-creditor after the six months are inter se ranked pari passu 
if one has not obtained decree prior to citation by the other.’ If one 
creditor has obtained decree prior to citation by another the former is 
preferred.® Sequestration within seven months of the debtor’s death cuts 
down confirmation as executor-creditor.° 

Diligence by creditors of next of kin.—(1) If the next of kin are entitled 
to be confirmed executors and have confirmed, the creditor proceeds by 
action and diligence as against any other debtor. But the creditors of 
the ancestor will be entitled to a preference so long as the funds are 
distinguishable. (2) If the next of kin have not confirmed, their creditor 
may be confirmed executor-creditor, but subject to a preference by the 
ancestor’s creditors for a year and day after their debtor’s death." And 


5 Bell’s Com. 2. 84. 
6 Napier v. Menzies, 1740, M. 3936 ; 


1 Debtors Act, 1880, sec. 6; Bankcy. 
Act, 1856, sec. 7. 


2 Bells Com. 2. 84; see Hider v. 
Watson, 1859, 21 D, 1122. 

3 Ibid.; see p. 449. The AS. also 
applies to citation of a vitious intro- 
mitter ; Hay v. Black, 1729, M. 3141. 

4 Russell vy. Simes, 1791, Bell’s Oct. 
Ca. 217; Gray v. Callendar, 1723, M. 
3140, rev. Robertson’s App. 483 ; Bank. 
3. 8. 82; Bell’s Com, 2. 84; correct 
Ersk. 3. 9, 45. 


M‘Dowall’s Crs. v. M‘Dowall, 1744, M. 
10007, 3936 ; Macleod v. Wilson, 1837, 
15 S. 1043. 

7 Graeme v. Murray, 1738, M. 3141 ; 
Ersk, 3. 9. 46. 
8 Stair, 3. 8. 69. 
9 Bankcy. Act, 1856, sec. 110. 
10 Bell’s Com. 2. 85-6, and cases there. 
1 1695, c. 41; Bell’s Com. zbid. ; see 
444, supra. 


=) 


p: 


674 DILIGENCE AGAINST DECEASED’S ESTATE 


as the estate now vests ipso jure in the next of kin, it is also competent 
for a creditor of the next of kin to arrest in thé hands of the deceased’s 
debtor, as a debtor to the next of kin. But before he could demand pay- 
ment he would require to be confirmed executor-creditor. Such arrestment 
is effectual to secure a preference although used within six months of the 
ancestor’s death." 


Il. HerirasLe Estats.—Inhibition is strictly personal to the party 
against whom it is used, and after his death must be renewed against the 
heir.2 Adjudication is in a different position. Where an action of 
adjudication has been raised against the debtor, it may be transferred after 
his death pendente processu against his heir. If action was not begun 
during the debtor’s lifetime, the diligence employed whether the heir has 
entered or not, is an action of constitution and adjudication—if the heir 
renounce, the decree of constitution will be cognitionis causa tantum and 
the decree of adjudication contra hereditatem jacentem. Adjudications led 
against the heir for the ancestor’s debts are entitled toa pari passu ranking 
with those led against the ancestor within year and day.® 

Diligence by creditors of the heir.—Creditors of the heir may also 
adjudge the estate to which hesucceeds. The action is a simple adjudica- 
tion. Asa personal right to land now vests by survivance, there is no 
difference, except as regards the mode in which the title is completed, 
whether the heir has or has not completed a title.* 


PREFERENCE OF ANCESTOR’S CREDITORS OVER HEIR’S CREDITORS.— Where 
a person has died possessed of estate and leaving liabilities, it is just that 
the heir who takes his property should be liable for his debts. On the 
other hand, as the heir may also on the credit of the estate have contracted 
debts, it is only right that the preference given to the ancestor’s creditors 
should be limited in point of time. The result of these two opposing 
principles has been the statute 1661, c. 24, relative to heritable estate, 
and the statute 1695, c. 41, relative to moveable estate. The statutes are 
based on the preetorian doctrine of the Roman law which allowed the 
creditors of the ancestor to demand a separatio of his estate from the 
estate of the heir within five years after his death.° 

I. Preference over the Heritable Estate——The statute is divided into two 


| Frith y. Buchanan, 1837,15 8.729. thought that this includes an adjudger 
2 See p. 554, supra. who is a judicial disponee. 
; Supra, p. 642. ° See Dig. de Separationibus, lib. 42, 


Conveyancing Act, 1874, sec 9. tit. 6; Voet, ht. vol. ii pa So lyisecn 2s 
Sec. 10 only provides for the completion Stair, 2. 12. 29; Ersk. 3. 8. 101; Bell’s 
of title by an heir or disponee, but it is Com. 1. 764 et Saree lhe Wr. 
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parts. It is provided (1) “that the creditors of the defunct shall be 
preferred to the creditors of the appearand heir in time coming as to the 
defunct’s estate; Providing alwayes that the defunct’s creditors do 
diligence against the appearand heir and the real estate belonging to the 
defunct within the space of three years after the defunct’s death”; and (2) 
“that no right or disposition made by the said appearand heir in so far as 
may prejudge his predecessor’s creditors shall be valid unless it be made 
and granted a full year after the defunct’s death.” 

(1) Preference for Three Years.—Nature of estate.—The Act applies only 
to heritable and not to moveable estate. It applies to all heritable estate 
descending to the heir whether it is heritable sua natura or by destination.2 

Heir.— Although the words used in the statute are “appearand heir” 
the remedy is not confined to the case where the heir is strictly in 
apparency and has not made up any title. The use of the words in the 
Act “when he is served and retoured,” as well as the principle of the 
remedy, shows that the Act is intended to apply equally to the case where 
he has completed his title.? It applies to the case of an heir succeeding 
by mortis causa disposition to his ancestor. But not where the deed is 
inter vivos, so that the heir is infeft in his father’s lifetime;° in such a 
case the remedy is by reduction under the Act 1621, c. 18.° It applies to 
the case of a nominatim substitute, so that the creditors of the institute 
have the statutory preference over the substitute’s creditors.’ 

Nature of diligence.—The Act does not expressly provide that the 
diligence must be complete; but the prevailing opinion is that such was 
its intention, as otherwise the privilege would really extend over forty 
years instead of three.s But it has been said that less than complete 
diligence may be sufficient where the diligence has been prevented by the 
act of the heir or the prohibition of the law itself? It may be therefore 
stated that: (1) To retain a preference the diligence must be completed 
within the three years, unless there has been opposition by the heir or 
other creditors resulting in delay which could not have been prevented." 


1 Ersk. 3. 8. 102; Bank. 4. 43. 3; 
3ell’s Com. 1. 766; Bell’s Pr. sec. 1933 ; 
Ker v. Scot, 1712, M. 690, 2715 ; Kames’ 
Pr. of Equity, 1. 371, contra. 

2 Mackay v. Mackay’s Reprs. 1783, M. 
3137; Bell’s Pr. supra. 

3 Ersk. 3. 8. 102; Bell’s Com. 1. 766 ; 
3ell’s Pr. sec. 1933; Mags. of Ayr v. 
Macadam, 1780, M. 3135. 

4 Graham vy. M‘Queen, 1711, M. 3128 ; 
Bruce v. Bruce, 1831, 9 S. 700; Bell’s 
Com. supra. 


5 Arniston v. L. Ballenden, 1685, 2 
Br. Sup. 92; Bell’s Com. supra. 

6 Lamb v. M‘Donald, 1793, Hume, 
428. 

7 Cases in Note 4. 

8 Stair, 2. 12. 29; 4. 35. 16; Ersk. 
8, 8. 101; Bell’s Com. 1.766; Bell’s Pr. 
sec, 1933; L. Ballenden v. Murray, infra ; 
M‘Lachlan v. Bennet, infra. 

9 Bell’s Com. 1. 767. 

10 ZT, Ballenden v. Murray, 1685, M. 
3127; Ker v. Scot, 1712, M. 690, 2715. 
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An adjudication therefore must be completed, as already noticed, by 
infeftment, charge, or presenting a signature. Sequestration of the heir’s 
estate within three years of the ancestor’s death acts as a completed 
adjudication for all the creditors of the ancestor and saves their three 
years’ preference, without the necessity of separate adjudications by them.’ 
A decree of ranking and sale has the same effect in favour of all creditors 
included in the decree of division.? It is said* that the creditors must 
lodge their claims in the sequestration or ranking within the three years, 
but it is thought this is not necessary.* Nor is it thought to be necessary 
that the trustee should expressly adjudge the ancestor’s estate.° Obtaining 
a decree cognitionis causa within the three years is not enough.° Inhibition 
is not complete diligence in the sense of the Act, and although used 
against the heir by a creditor of the ancestor within three years after his 
death, will not confer any preference on the inhibitor over those creditors 
of the heir whose debts were contracted prior to the inhibition.’ The 
acceptance by the creditors of the ancestor of bills or bonds of corrobora- 
tion from the heir, while it does not debar the creditors from claiming 
the privilege of the Act, would probably not be considered the diligence 
required by the Act.® It is not necessary where diligence has been done 
by adjudication against the estate that personal diligence should be 
executed against the heir.° 
(2) It is not clear that the Court will dispense with formal steps so 
as to allow diligence to be completed within the three years. Professor 
Bell is of opinion that where the delay to complete within the proper 
time has not been occasioned by any fault of the creditor the ordinary 
forms of process may be dispensed with so as to allow him to prosecute 
his action more rapidly, and that objections to the debt or other objec- 
tions which might be taken in the action of constitution would be reserved 
contra executionem. He thinks that the Court would probably allow the 
first adjudication to proceed without abiding the expiration of the term 
of intimation.” But while the Court would dispense with preliminary 
1 M‘Lachlan v. Bennet, 1826, 4 S. M/‘Laren on Wills, 2. 1297. The estate 


712 (N.E. 717); aff 3 W. & S. 449; is vested in the heir and it is adjudged 
Bankruptcy Act, 1856, secs. 102 and 107. as his estate. 
eh, & 20 Vict. c. 91, sec. 4; Russell 6 L, Ballenden v. Murray, supra. 
v. Hamilton's Crs, 1760, M. 3134, 5 Br. 7 Menzies v. Murdoch, 1841, 4 D. 257, 
Sup. 874; Irvine v. Mawwell, 1748, M. correcting Bell’s Com. 1. 767. 
5264, 8 Cult’s Crs. 1781, M. 3137; Bell’s 
3 Bell’s Com. 1. 769-770; M‘Larenon Com. 1. 767. 


Wills, 2. 1297. ° Torrance v. Murdoch, 1842, 4 D. 
* M‘Lachlan v. Bennet, supra; Bank- 774. 
ruptey Act, 1856, sec. 107. 10 Bell’s Com. 1. 767; Cowan, 1832 
5 Ibid. ; contra, Bell’s Com. 1. 769, 118. 130. 


0 


OVER THE HERITABLE ESTATE 677 


steps to equalise a preference it is doubtful whether it will assist a credi- 
tor to acquire a preference by dispensing with any of the steps otherwise 
necessary." In one case? it was remarked that although the Court has 
allowed second adjudications to pass on one diet for the purpose of rank- 
ing part passu, yet they would not allow a first adjudication to pass on 
one diet for the purpose of establishing a preference. 

(3) Where the creditor is prevented from completing his diligence 
within the three years by the opposition of the heir or of the creditors of 
the heir, or where there has been a surcease of justice or the like, as 
where the ordinary and regular machinery of the Court is not available, 
he will still be entitled to the benefit of the Act.? In these cases the 
delay was occasioned by circumstances over which the creditor had no 
control and which he could not have anticipated. But where the delay 
is occasioned by circumstances which could have been anticipated by him, 
as where the debt cannot be constituted and diligence done in due time 
because of the vacations of the Court, the creditor will not by the sub- 
sequent completion of his diligence obtain a preference. Although the 
ancestor's creditor is non valens agere during the whole or part of the three 
years, the limitation in time applies; it was found “that no impediment 
could continue the three years.” * 

Over what creditors of the heir.—The preference prevails over the 
general creditors of the heir, but not over onerous disponees or assignees. 
But a gratuitous conveyance to a creditor will not exclude the preference.® 
If the diligence is not completed within the three years the preference 
falls,—so that a voluntary conveyance to a general creditor granted out- 
with the year is preferable.’ But the ancestor’s creditors will be preferred 
although they have not used diligence within the three years, in question 
with legatees of the ancestor who have become creditors of the heir for 
their legacies.® 

Pari passu preference.—Where adjudications have been led both by 
creditors of the ancestor and of the heir it may be difficult to settle their 
respective rights. It is immaterial which of these classes obtains the 
first effectual adjudication, as notwithstanding the pari passw ranking of 


1 Peadie, 1776, M. App. “ Process” No. 3, 8. 101; Bell’s Com. 1. 767. 


2; Hailes, 733, 5 Br. Sup. 480 ; Wother- 5 Paterson v. Bruce, supra; Ersk. 3. 
spoon v. Bell, 1837, 15 S. 1268. 8. 101; Bell’s Com. 1. 768; Bell’s Pr. 
2 Wotherspoon v, Bell, supra. sec, 1933. 
3 LT. Ballenden v. Murray, 1685, M. 6 Arniston v. L, Ballenden, 1685, 2 
3127; Bell’s Com. 1. 768; Bell’s Pr. Br, Sup. 92. 
sec, 1933. 7 [bid. 
4 Paterson v. Bruce, 1678, M. 3126 ; 8 Bruce v. Bruce, 1831, 9 S. 695; 


Peadie; Wotherspoon v. Bell, supra; Ersk. Borthwick v. Hilson, 1838, 16 S. 1158. 
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other adjudications led within year and day, the preference given by this 
Act to ancestor’s creditors will be reserved. In other words, the right of the 
ancestor’s creditors to be preferred for three years prevails over the right 
to be ranked pari passu. Although a creditor of the heir should obtain the 
first effectual adjudication it will be available to the creditors of the 
ancestor so as to render it unnecessary for them to complete their dili- 
gence. But it is essential to secure the preference under the Act that 
the adjudications of the ancestor’s creditors be led within the three years. 
If some of the adjudications by the creditors of the ancestor are within 
and others after the three years, the former will participate in the prefer- 
ence, while the latter will not. The former will of course require to be 
within year and day of the first effectual adjudication or else to be com- 
pleted within the three years. The latter even if within year and day of 
the first effectual adjudication will not share in the preference. These 
will be ranked along with the adjudging creditors of the heir on the 
residue left by the preferential adjudgers.' 

As the matter is somewhat intricate, one of the cases which may occur 
will be dealt with in detail. If a creditor of the ancestor obtain the first 
effectual adjudication the other creditors of the ancestor leading adjudica- 
tions within year and day do not require to complete their diligence. If 
their adjudications are led within three years of the ancestor’s death, the 
part passu ranking will secure their preference over the creditors of the 
heir. If their adjudications are outwith the three years they have no 
preference over the heir’s creditors although they are within year and 
day of the first effectual adjudication. If their adjudications are outwith 
year and day of the first effectual, they have no preference over the heir’s 
creditors unless their diligence was complete within the three years. 
Where creditors of the heir have also led adjudications within year and 
day of the first effectual, they will as above indicated be postponed to 
creditors of the ancestor who have led adjudications within the three 
years and are secured either by the part passw ranking or by the comple- 
tion of their diligence within the three years. The creditors of the heir 
in the above position will, on the other hand, rank equally with the 
ancestor's creditors who while entitled to the pari passu ranking did not 
lead diligence within the three years; and preferably to those who are 
neither entitled to the pari passu ranking nor did diligence within the 
three years. 

(2) Preference for One Year—Nature of conveyance.—The Act extends 
to all conveyances, absolute or in security, granted by the heir within the 


1 Bells Com. 1. 768-9; Bank. 4. 43.9; M‘Laren on Wills, 2. 1296. 
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year to his own creditors, to a particular creditor of the ancestor, or to 
third parties.? It is immaterial that the transaction is onerous ; sales 
for a full price, or bonds for money advanced, are both struck at.! 
Although the words of the Act seem intended only to exclude voluntary 
deeds in favour of the heir’s creditors, unless all conveyances to third 
parties were prohibited the Act could be evaded by the heir selling and 
then distributing the price among his creditors. On the other hand, a 
conveyance to all the creditors of the ancestor generally is effectual. 
There is no one with an interest to object. A conveyance by the heir 
to one of his own creditors is not challengeable by the rest of his credi- 
tors.© Leading an adjudication in implement of a contract of sale struck 
at by the Act will not evade the statute. 
implement of the sale would have been cut down and an adjudication can 
have no greater legal effect.’ 

Dispositions outwith the year—Where a disposition is granted beyond 
the year for onerous causes to a third party, it is outwith the Act and 
cannot be challenged. This applies not merely to sales for an adequate 
price but to the granting of security for an instant advance, as an assig- 
nation of a bond or lease or right of reversion. But if such right or 
disposition is granted gratuitously in favour of one of the heir’s general 
creditors, it will not prevail against the diligence of the ancestor’s 
creditors completed within three years of the ancestor’s death.’ The 
granting of a voluntary deed in favour of a general creditor cannot alter 
his position as a general creditor; otherwise the heir could render the 
preference given to the ancestor’s creditors inoperative.’ 

Heir.—As already noticed in dealing with the prior provision it is 
not necessary that the conveyance should be granted by an heir possess- 
ing on apparency. His title may or may not be completed." 


The disposition granted in 


1 Christie v. Royal Bank, 1839,1 D. v. Royal Bank, supra (L. Moncreiff) ; 


745, 2 Rob. App. 118; Bell v. Lothian, 
1773, M. 3134; Bell’s Pr. sec, 1932. 


2 Christie v. Royal Bank, supra ; Tor- 
rance v. Murdoch, 1842, 4 D. 774; 
Arniston v. L. Ballenden, 1685, 2 Br. 
Sup. 92; Bell’s Com. 1. 772; correct 
Ersk. 3. 8. 102. 


3 Taylor v. L. Braco, 1747, M. 3128, 
3133; Mags. of Ayr v. Macadam, 1780, 
M. 3135; Mackay v. Mackay’s Reprs. 
1783, M. 3137; Paton v. Renny, 1835, 
13 S. 509; Bell’s Pr. sec, 1932. 


4 Taylor v. L. Braco, Mags. of Ayr v. 
Macadam, Paton v. Renny, supra; Christie 


Bell’s Com. 1. 771. 

5 [. Ballenden v. Murray, 1685, M. 
3127; Christie v. Royal Bank, supra ; 
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Ersk, 3. 8. 102; Bell’s Com. supra. 

7 Paton v. Renny, 1835, 13 8. 509. 

8 Macalpine v. Lang, 1885, 12 R. 604. 

9 L. Ballenden v. Murray, supra ; 
Arniston v. L. Ballenden, 1685, 2 Br. Sup. 
92; Stair, 2. 12, 29; Ersk. 3. 8.102; 
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Who may challenge.—The Act is intended to favour the creditors of 
the ancestor and not the creditors of the heir; and therefore a convey- 
ance by the heir to one of his own creditors cannot be challenged by the 
rest of his creditors ;! nor will a reduction by a creditor of the ancestor 
enure for the benefit of the heir’s creditors.” 

Must challenger do diligence, and when must challenge be made ?—(a) 
Where there is no competition with creditors of the heir it is not necessary 
that the creditors of the ancestor should do diligence within the three 
years. Although they have done no diligence by adjudication or other- 
wise, the prohibition of the Act may be made available to them until 
their right of challenge is cut off by the negative prescription or the 
purchaser's title is fortified by the positive prescription. (6) Where 
there is a competition between the creditors of the ancestor and those of 
the heir, the ancestor’s creditors to be absolutely secure must, as previ- 
ously noticed, do complete diligence within the three years. If this has 
not been done it is doubtful whether the ancestor’s creditors could reduce 
a conveyance granted, or demand the price of a sale made, within the 
year, so as to acquire a preference over the heir’s creditors.‘ 

Effect of prohibition.—The effect of the statutory prohibition is similar 
to that of inhibition. The conveyance is only void so far as it is pre- 
judicial to the ancestor’s creditors. If the consideration given for the 
conveyance is adequate and unpaid, the transaction will stand and the 
ancestor’s creditors will have right to payment of the price.’ If the con- 
sideration is inadequate and unpaid, the ancestor’s creditors are entitled 
to insist upon a new sale or that the consideration should be made adequate 
and handed to them. Where the consideration has been paid to the 
heir, payment may still be required from the purchaser of an adequate 
price.© The challenge may be made by way of reduction.’ 

Il. Preference over the Moveable Estate-—By 1695, c. 41, “in the case of 
a moveable estate left by a defunct and falling to his nearest of kin, who 
lies out and doth not confirm ... the creditors of the defunct doing 
diligence to affect the said moveable estate within year and day of their 
debtor’s decease shall always be preferred to the diligence of the said 
nearest of kin.” Reference may be made for the principles on which 
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the statute is interpreted to what has been already said in dealing with 
the statute applicable to heritage! The preference exists at common 
law and is based on the principle that the debtor’s estate is liable primo 
loco for his debts.” The effect of the statute is to restrict the time within 
which the preference secured by the common law may be made available. 

The diligence required by the statute must be complete, as an executed 
poinding, arrestment followed by furthcoming, confirmation as executor- 
creditor.’ The statute only applies where the executor has not confirmed. 
Where the executor has confirmed, the preference of the ancestor's credi- 
tors depends on common law. The executor acts as a trustee for the 
deceased’s creditors and is bound to give effect to their preference over 
the executry estate so long as it can be distinguished. This preference 
subsists notwithstanding the expiry of the year, if the fund can be clearly 
identified.* The preference of the ancestor’s creditors subsists although 
they obtain from the heir renewal bills, or bonds of corroboration for 
the debts due to them.’ If the executor has obtained from the deceased’s 
debtors bonds corroborating their debts, assignations of such bonds to 
his own creditors would it is thought be challengeable by the creditors 
of the deceased.® On the other hand, bills, granted to the executor and 
indorsed by him to his own creditors, would seem effectual in the hands 
of a bona fide indorsee.® It will not subject the debtor in second payment 
that he has granted a bond or bill within the year.° 


1 See p. 675, supra. Tait v. Kay, 1779, M. 3142; Bell v. 
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IMPRISONMENT FOR DEBT 
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WARRANTS JN MEDITATIONE FUGA 


Nature and History.—tThe nature and object of imprisonment on fuga 
warrants is thus explained by Professor Bell: “A person, who has merely 
a claim not yet followed by a judgment in his favour, can in justice 
demand no more than security for rendering his eventual right effectual 
when sentence shall have been given in his favour. This security in so 
far as the estate of the debtor is capable of affording it, the claimant at 
once attains in Scotland by arrestment and inhibition. Still it may 
happen that the security of the claimant may chiefly depend on execution 
against the person; but to admit of such execution previous to the claim 
being established, is as unjust as itis impolitic. It is quite fair to demand 
that the person of the debtor shall remain within the reach of the law so 
that execution may proceed against him upon sentence being pronounced. 
This is attained with us by a warrant granted upon satisfactory proof, 
prima facie, of an intended escape. Upon this the debtor is apprehended ; 
and if it shall appear that he really means to leave the kingdom he is 
committed to prison, unless he shall find security to the creditor de 
judicio sisti, that is to say, that his person shall be found within the 
jurisdiction of the Courts upon sentence being pronounced.”! The object 
of the warrant being thus to secure “the presentment of the debtor in 
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order to enable the creditor to have parata executio for his debt and 
thereby ensure execution of ultimate diligence against his person,” ? 
the warrant could, prior to the Debtors Act, 1880, be granted in almost 
every case—as imprisonment on the decree was then generally competent. 
How far such warrants can be granted, now that imprisonment is almost 
wholly abolished, will be afterwards considered. 
By the Roman law both parties to a suit were bound to find caution, 
and this also found place in the ancient law of England and Scotland. 
By the law of Scotland, if the defender did not give the required security 
a warrant to seize his goods was issued, and at a later date this included 
a warrant for his imprisonment if no goods could be found. After the 
remodelling of the Court of Session in 1532, caution was only required in 
a few cases. These applied only to the defender and were as follows: (1) 
In burghs where the debtor was a stranger his goods might be poinded, 
and eventually, though when is uncertain, he might be apprehended, until 
he found caution judicio sistt. In 1672 this was restricted to alimentary 
and unsecured debts.? (2) Caution could also be required in maritime 
cases. (3) In border warrants caution could also be exacted. In virtue 
of this warrant a person residing on one side of the border might be 
arrested on the other, if he owed debt there, until he found caution 
judiro sisti et judicatum solvi.* Out of border warrants arose fuga 
warrants. Where a debtor was imprisoned, any creditor who suspected 
him of settling with the incarcerating creditor and leaving the kingdom 
could obtain letters of summary arrestment by which the debtor was 
detained in prison until the debt was paid or caution found. The 
creditor's oath was not required. From this practice originated fuga 
warrants.” The first reported case of a fugw warrant is in 1665, where 
the Court of Session doubted their power to issue warrants of imprison- 
ment before the debtor was denounced rebel and indicated that the 
Privy Council was the proper tribunal. But these warrants soon became 
very common, and Lord Elchies remarks that in his time they were 
“commonly granted to apprehend debtors im fuga until they found 
caution judicio sisti upon a summary petition, without trial of the fact 
and without answers and even (which seems hard) without caution de 
dammis et expensis.”" But for long such warrants have only been issued 
1 Marshall v. Dobson, 1844,'7 D, 232. Englishman v. Angelo, 1564, M. 4825 ; 
2 Bell’s Com.2.449-50. 31681,c16.  Ayrie v. Chatto, 1701, M. 4826; AS. 
4 Bell’s Com. supra; 1600, « 28; 18 Dec 1613. 
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after particular inquiry into the circumstances.’ This diligence is a 
remedium extraordinarium and not to be extended.? It is confined to the 
arrest of the debtor’s person and does not extend to the attachment of his 
goods.? It is only granted to a creditor who has not parata executvo, we. 
who is not yet ina position to obtain caption. So a creditor holding a 
caption cannot obtain a fuge warrant to enable him to reach his debtor 
in the Sanctuary.* 

By whom Warrant is granted.—The warrant may be issued by any 
civil judge or magistrate, within whose territory the debtor is at the time 
of the application’—by the Court of Session,’ Sheriffs, Magistrates of 
Burghs,’ Justices of the Peace,® and by the Bailie of the Abbey against 
debtors in the Sanctuary even for debts contracted before his retirement 
there? It cannot be granted by a Sheriff Clerk.’° The debtor need not be 
domiciled within the territory of the judge granting the warrant, nor 
need the judge possess jurisdiction to try the action for the debt." 
Whether the Sheriff’s warrant is good where the debtor is not domiciled 
or actually present in the county at its date, but only when executed, has 
never been decided.” If the warrant is valid it may be executed in 
another county without being endorsed." 

Who may apply.—The creditor in the debt is the proper applicant for 
the warrant. If the creditor is a partnership, application should be 
made in name of the firm, and one of the partners must make the 
required oath. In one case a majority of the Court held an application 
in the name of one of three joint assignees under an English Commission 
of Bankruptcy sufficient ‘—a decision not likely to be repeated as in a 


diligence of this nature there is less reason than ever for departing from 
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the rule that all parties must be joined as pursuers. The creditor may 
be either a native or a foreigner, and the debtor may also be a foreigner 
and the debt a foreign debt.! When the creditor is a foreigner the appli- 
cation must be made in his name with the addition of a mandatory in 
Scotland.” 

Against what Debtors.—In considering against what debtors these 
warrants may be issued a good deal of difficulty arises from the varying 
decisions of the Court. The judges seem to have proceeded upon no 
particular principle nor to have considered previous judgments as pre- 
cedents ; but decided each case on its own merits, having regard mainly 
to what they considered equity, with the result that as the Bench varied the 
decisions varied. This proceeded no doubt from the fact that the grounds 
upon which the Court now maintains its jurisdiction were not then defined, 
and the Court therefore in the case of debtors not resident within Scotland 
was doubtful as to its jurisdiction. It was never doubted that the 
warrant was competent whether the debtor was a native or foreigner and 
whether the debt was contracted in Scotland or abroad.* The present law 
is clear. The Court will grant fuge warrants against any debtor, resident or 
non-resident, found in Scotland, although he is not subject to jurisdiction 
on the ordinary recognised grounds.‘ The only difference between resident 
and non-resident debtors would seem to be that in the former case it 
must be clear that there is meditatio fuga, while in the latter this is pre- 
sumed and no immediate intention to abscond need therefore be shown.° 

Lest the older decisions may cause difficulty, the law will be briefly 
traced through these authorities. rst. If the Court had jurisdiction 
over the debtor in one of the now well-recognised modes, residence,® 
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possession of heritage,’ ratione contractus,’ or if he were a Scotchman by 
birth? a fuge warrant might be granted. Second. Although there was 
no jurisdiction on any of these grounds, if the debtor had come to Scot- 
land merely to escape the diligence of his creditors and not with the 
intention of making it his home, a fugw warrant might be obtained. 
This proceeded on the equitable principle that unless the Courts of the 
country where the debtor was found lent their aid to the creditor, it 
would be impossible for him ever to constitute his debt. Third. Where 
the debtor did not come under either of the above cases, it is apparent 
from the earlier decisions that the mere fact of a foreigner being found 
here did not authorise the granting of a fuge warrant against him; nor 
did his apprehension thereon give jurisdiction in the subsequent action.’ 
But it is now settled by a comparatively recent case that a fug@ warrant 
can competently be granted for the apprehension of a foreigner tempor- 
arily in Scotland irrespective of all other considerations, and that his 
apprehension gives the Court jurisdiction to entertain an action for pay- 
ment of the debt.° The facts were as follows: Collett, a native of India 
but of Scottish origin, was apprehended on a fuge warrant for a debt due 
by a firm in Bombay of which he was a partner. On agreeing to find 
caution judzcro sistt “in any action that may be brought in any competent 
court for payment of the said debt within six months” he was liberated. 
Two months afterwards a cautionary obligation was granted by letter 
addressed to the creditor but without specifying any domicile of citation. 
In the action the debtor pleaded no jurisdiction on the ground (1) that 
apprehension under a fuge warrant did not found jurisdiction, and (2) 
that as the cautionary letter did not fix any domicile of citation, it had 
not the effect of a bond of presentation. As the Court were of opinion 
that the cautionary obligation was perfectly good, it was unnecessary to 
decide the effect of mere apprehension on a fug@ warrant; but the whole 
question was fully gone into by Lord Wood, who delivered the judgment 
of the Court. At the outset of his Opinion he states that it proceeds on 
the footing that the concessions made by the pursuer are correct: (1) that 
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the defender was a foreigner, (2) that Scotland was not the locus con- 
tractus, and (3) that the debtor had not a domicile in Scotland. Notwith- 
standing these admissions his Lordship was clear that arrestment of the 
person, like arrestment of moveables ad fund. juris. subjects the foreigner 
to the jurisdiction of the Scotch Courts. “If that were not the result, it 
seems difficult to see what substantial benefit the creditor would obtain 
against his foreign debtor. Were it otherwise, the case would resolve 
merely into this, that by the detention of the debtor time might be 
obtained to cite him in an action before he left the country, in which he 
might be bound to appear; it being, however, open to him, when he did 
appear, to plead want of jurisdiction, and to do so effectually, if in the 
facts of the case, apart from the meditatio fuge proceedings, there was not 
sufficient to confer jurisdiction on the Court. In this way the matter of 
jurisdiction would by these proceedings be left just where it was.” 
Where the debtor has granted a bond of caution judicio sisti, it follows 
a fortiort that the Court has jurisdiction.1 Where the Court in the 
action for payment of the debt had repelled the plea of no jurisdiction, a 
reduction of the proceedings in the petition for apprehension and of the 
bond of caution was incompetent, as the bond was sustained by a final 
judgment.” 

The apprehension on a fugw warrant of a foreigner, a partner in a 
foreign company, for a company debt is competent.’ The creditor is 
entitled to proceed against the partner within the jurisdiction without 
first constituting his claim against the company, unless it can be shown 
that, according to the law of the domicile of the foreign company, it was 
possible so to constitute the debt.* 

A fuge warrant being a preliminary to diligence against the person is 
competent although the debtor is possessed of heritable or moveable 
property in Scotland.® But as this diligence is merely an auxiliary to 
ordinary civil imprisonment, warrant cannot be granted against persons 
exempt from imprisonment; but a personal protection is no safeguard if 
there is an intention to abscond.° 

The debtor must be in Scotland at the time the warrant is executed, 
and it would appear also when the warrant is granted. The warrant is 
only granted on the understanding that the debtor is then within the 
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2 Irvine v. Hart, 1869, 7 M. 723. son, 1773, M. 8550; Blair v. Simson, 
3 Muir v. Collett, 1861, 23 D. 1229. (SPE Sy oie 
4 Muir vy. Collett, 1862, 24 D.1119; 6 Bell’s Com. 2, 456. 


688 WARRANTS JN MEDITATIONE FUGA 


country and remains in it till execution.’ A creditor who has by means 
of a fuge warrant brought a debtor back to Scotland is not entitled to 
avail himself of the fact that the debtor is then within the jurisdiction of 
the Scotch Courts.” 


GROUNDS OF THE APPLICATION.—1. The Dedt.—It is not necessary that 
the debt should be constituted by decree, bond or bill—any claim of debt, 
liquid or illiquid, is sufficient.? The warrant may be applied for with a 
view to an action for the debt being raised, or after action has been raised, 
or even after decree has been obtained ; but only in the latter case where 
the ordinary warrant for imprisonment is not available—as where the 
decree has not been extracted or the days of charge have not expired. 

There are many decisions to the effect that the debt need not be 
presently due, but may be future or even contingent. But these cases 
disclose considerable difference of opinion, and as they have been much 
doubted, a somewhat detailed notice will be taken of them. A landlord 
was found entitled to a fugew warrant against a tenant until caution for 
the rent of the years of the lease yet to run was found.® The majority of 
the Court were of opinion that by a series of authorities a fugew warrant 
was competent “where the debt consists of engagements by contract, 
decree, or other legal form of obligation, which are only to become due at 
a future time or even contingently if the personal liability to pay when 
the time shall have arrived be in itself clear.” The principle was that 
while a debtor leaving the country was not obliged to pay a present or a 
future debt, or even to find security for payment, the creditor was 
entitled to demand security that either the debtor or his surety should be 
present in the country to answer to the action or diligence of the creditor ; 
that as it was clearly settled that such security might be demanded “in 
cases of aliment, annuity, instalments of a price, and the like, and even of 
contingent debts to the amount of sums which must or may fall due de 
futuro,’ there was no principle on which a distinction could be made in 
case of a lease. The minority thought that the cases of aliment and 
annuities had no application, as when the terms of payment arrived 
the creditor held nothing by which the debt could be diminished, whereas 
in the case of a lease the landlord had the security of the land for the 
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satisfaction pro tanto of the future rent. In the one case the measure of 
the security required was the total amount of the claim, while in the 
other the gross amount of the rents was not the measure of the security 
exigible by the landlord in reference to his future or contingent claims. 

Where the creditor holds no security for the debt—future or con- 
tingent—it is settled that a fugw warrant is competent. So caution 
could be required for the future terms of an annuity,! and the drawer of 
a bill who had discounted it with and indorsed it to a third party was 
entitled to obtain a fugw warrant against the acceptor although the bill 
was not yet due.” The drawer was considered to have a claim of debt, 
as cautioner, against the acceptor; and as a cautioner or creditor in a 
contingent debt could arrest, inhibit, or adjudge in security, if his debtor 
was vergens ad inopiam, it was thought he should also have a remedy 
against the person of his debtor where the latter was in meditatione fuge. 
A fuge warrant has also been granted to a woman against the alleged 
father of a child with which she was pregnant for inlying expenses and 
aliment ata certain rate for seven years for the child which might be born.* 
And also to a wife for aliment in an action depending against her husband.‘ 
There were thus very few cases in which a fugew warrant could not be 
obtained, but it does not appear that such warrants could be granted to the 
parties in a lawsuit to secure their claim for expenses in the event of 
success.” If the expenses had been awarded the application would be 
competent. 

The debt need not be of a pecuniary nature—a fuge warrant is com- 
petent to enforce an obligation ad factum prestandum. A fuge warrant 
for the apprehension of an apprentice till he should find caution de judicro 
sistt in an action to be brought by his master to have him’ ordained to 
return to his service or to pay the penalty named in the indenture was 
competent.’ It has also been granted for the apprehension of a material 
witness duly cited who was about to abscond ;” also for the apprehension 
of an agent who held papers and money belonging to the petitioner.* 

Where the obligation is pecuniary its amount must be clear and 
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specific that the cautioner may understand the extent of his obligation. 
But a warrant may be obtained on an action of count and reckoning with 
alternative conclusions for a specific sum,! or on an action concluding for 
a random sum. <A petitioner averred that he was a partner with the 
debtor in a partnership recently dissolved, that the latter agreed to pay 
the whole debts of the copartnery on the former giving up his half of the 
stock-in-trade, that the amount of the debts due by the copartnery was 
£131, that notwithstanding the above obligation the petitioner had been 
charged for payment of £77, 2s. 8d. contained in a bill granted by the 
company which his partner had failed to pay, that his partner was 
preparing to leave the country without making payment of the foresaid 
debts due by the company and for the purpose of defrauding the 
petitioner,—and praying for warrant to incarcerate him until he should find 
caution judicio sisti. The Court found the warrant irregular as it did not 
specify the particulars of which the debt consisted.’ 

The creditor’s oath is in all cases prima facie evidence of the existence 
of the debt and it seems incompetent for the magistrate to inquire 
further. The oath must, however, depone to the existence of the debt. 
Where in an application by a banking company one of the partners 
deponed “that he had good reason to believe that A. B. is as an individual 
or as a partner in all or one or more of the copartnerships mentioned in 
the petition justly addebted to C. D. in the sum of £30,000,” the oath 
was found insufficient. It was not an oath of verity.° 

Debts on which fuge warrants cannot be granted.—The cases in which 
fuge warrants are incompetent may be divided into two classes—(1) 
where imprisonment can follow on the decree, and (2) where it cannot. 

(1) In the former, which embraces only a few cases, a fuge 
warrant is incompetent if decree has been granted and immediate dili- 
gence can be done thereon.° But if ordinary diligence cannot be executed, 
as where it is desired to apprehend on a Sunday, or where the decree had 
not been extracted, or the days of charge had not expired, a fugw warrant 
may still be obtained.” 

(2) Where imprisonment cannot follow on the decree when obtained, 
it is now settled that /uge warrants are wholly incompetent. The ques- 


1 Wright v. Gammell, 1782, M. 8553. 6 Buston v. Fenwick, 1786, Hume, 

2 See p. 693, infra. 400. 

3 Prattv. Fleet,1826,4 8.780 (N.E.788). 7 Blair v. Simson, 1821, 1 8S. 107; 

* See p. 698, infra ; Heron v. Dickson,  Buston v. Fenwick, supra ; Muir v. Collett, 
1773, M. 8550. 1861, 23 D. 1229 (L. Wood); Kidd v. 


° Goudie v. East Lothian Bank, 1822, Hyde, 1882,9 R. 803; Cockburn v. Inglis, 
2S. 56 (N.E. 48), 21st June 1776, F.C. 
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tion first arose under the Small Debts Act, 1835, which abolished imprison- 
ment on debts under £8:6:8. It was found that the Act having 
abolished imprisonment for debts under this sum and having made no 
exception of fuge warrants, such warrants were incompetent. The 
Court proceeded on the principle that imprisonment in meditatione Suge 
was merely an accessory diligence towards imprisonment on the decree, 
the object being “by securing the presentment of the debtor to enable 
his creditor to have parata executio for his debt and thereby ensure 
execution of ultimate diligence against his person,” and as the debt could 
not be the ground of any legal imprisonment its preliminary was illegal.) 
“ Fuge warrants are just to prevent debtors escaping from imprisonment 
and wherever imprisonment is incompetent they are also.” 2 

The next question arose as to the effect of the Debtors Act, 1880, on 
fuge warrants. By that Act imprisonment for ordinary civil debts was 
abolished. But the Act provided that nothing contained in it should 
prevent the imprisonment of any person under a warrant granted against 
him as being in meditatione fuge or under any decree or obligation ad 
factum prestandum. In Kidd v. Hyde* the holder of an extract decree 
for payment of an ordinary debt applied for a fugw warrant. The Court 
held that as all competent diligence might instantly have been taken on 
the extract decree the application was incompetent and therefore un- 
necessary. The decision did not proceed on the view that the Debtors 
Act, 1880, had rendered jfugw warrants incompetent where imprisonment 
could not follow on the decree when obtained. The question therefore re- 
mained, whether a fuge@ warrant could be obtained by a creditor before 
decree for a debt for which no imprisonment could follow on the decree 
itself. The question has now been decided in the negative.” The prin- 
ciple on which the decision is based is, that as at common law imprison- 
ment of the debtor on a fugew warrant was only allowed to enable the 
creditor to execute ultimate diligence against the person of the debtor on 
the decree being obtained, and as imprisonment on the decree for the 
debt sued for was now abolished, the accessory diligence of imprison- 
ment on a fuge warrant necessarily fell also. 

The effect of this decision is to limit the cases in which fuge warrants 
can be granted to those debts for which imprisonment can follow on the 


1 Marshall v. Dobson, 1844,7 D. 232; 169; Pascoe v. Simpson, 1882, 27 J. of 


Ana Dal oto, aD eLAMG: J.219. The cases of Hart and Kidd are 
2 A. v. B. supra. doubted in Dove Wilson’s Prac. 457. 
3 Sec. 4. The former is also doubted in Glegg on 
4 1882, 9 R. 803. “Reparation,” 176, It is thought both 
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decree when obtained. It will be remembered that imprisonment is not 
now as matter of course competent to enforce payment of sums decerned 
for aliment, but can only follow where the Sheriff is satisfied that the 
failure to pay is wilful’ It would therefore seem from the principle of 
the above decision that a creditor holding such a decree cannot obtain a 
fuge warrant. Conflicting views have been taken in the Sheriff Court as 
to the competency of granting a fuge warrant to an alimentary creditor 
whose debt is not constituted by decree, but the weight of authority is 
against its competency.” It is thought that the warrant is illegal. Im- 
prisonment does not follow, when decree is obtained, because the debt is 
alimentary, but because the Sheriff is satisfied in a subsequent and 
separate judicial process that the defender wilfully refuses to implement 
the decree. 

2. The Debtor must be in meditatione fuge.—This warrant obtains “in 
every case when the creditor has ground to suspect that the debtor is 
in meditatione fuge, that he intends to withdraw suddenly from the 
kingdom and so disappoint his creditors.”* It is not necessary that the 
debtor’s object should be to defeat his creditors.* 

The circumstances from which the meditatio fuge will be inferred 
depend largely on the facts of each particular case.? The debtor must be 
leaving the country. It is not enough that he is leaving one part of the 
country to go to another, for so long as he remains in Scotland he can be 
reached by the use of ordinary diligence. Nor is it sufficient that the 
debtor is retiring or has retired to the Sanctuary.’ But if the creditor 
makes oath before the Bailie of the Abbey that the debtor retired to the 
Sanctuary merely to have a better opportunity of flying the kingdom, the 
Bailie will grant a warrant for his apprehension.® Although the Court 
in one case” appears to have held a different view, it seems clear that 
public officials ordered abroad, as officers or soldiers accompanying or 


1 Civil Impris. Act, 1882, sec. 4. 

2 Smith v. Wood, 1892, 9 S.L. Rev. 71; 
Dempsey v. Dempsey, 1894, 10 S.L. Rey. 
215; Crawford v. Crawford, 1896, 12 
S.L. Rev. 228; Dove Wilson, 458; 
contra, Sharp vy. Bruce, 18938, 9 S.L. 
Rey. 218. 

Oo liete, Wy Ab Slike Shem, 26 aly. OB} 3 
Bank. 4. 37. 18. 

4 Jackson v. Smellie, 1865, 4 M. 72; 
Wright v. Gammell, 1782, M. 8553; 
Haldan v. Struthers, 1826, 4 8S. 380 (N.E. 
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5 Tt is not enough that the debtor is 


under a criminal charge; Goudie y. E. 
Lothian Bank, 1822, 2 8. 56 (N.E. 48). 

6 Laing v. Watson, 1789, M. 8555, 
aff. 3 Pat. 219; Bell’s Com. 2. 453; see 
Donaldson v. L. Perth, 1800, 4 Pat. 112. 

7 Place v. Donnison, 2nd July 1814, 
F.C. ; Bell’s Com. 2. 453. 

8 Park v. Bennet, 1787, M. 8555; 
Wright v. Niblie, 1798, M. 8558; Place 
v. Donnison, 2nd July 1814, F.C; 
M‘Ra v. Macartney, 1832, 10 S. 300; 
Bell’s Com, 2, 453, 6, 
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setting out to join their regiment, cannot be arrested on this warrant.) 
The same grounds of public policy which prevent their salary and wages 
being attached would apply to arrestment of the person. Professor Bell 
is of opinion that one going abroad “in the legal course of his trade but 
only for a short time” is not to be considered in meditatione fuge.2 This 
probably refers to one who has his family establishment or business head- 
quarters in Scotland and has by the nature of his business to travel. If 
the debtor had no fixed domestic or business place in this country, 
merely leaving the country although in the course of his business or 
profession would seem to entitle the creditor to a fugw warrant.2 In the 
case of a foreigner it is enough that he is found temporarily here,—the 
meditatio fuge or intention to leave the country is presumed.* Where 
fuge warrants are granted against persons leaving the country in the 
course of their business and with no intent to escape the diligence of 
creditors, they are usually indulged with a lengthened period after 
requisition by the creditor within which they can make their appear- 
ance.” 


PROCEDURE.—form of the application.—The application is by petition, 
which will be framed in the form provided by the Sheriff Courts Act, 1876, 
when the application, as is customary, is made to the Sheriff.° If the 
creditor is a foreigner he must sist a mandatory.’ The nature and extent 
of the debt or claim should be specifically set forth.* 
damages for a random amount the petition should not only set forth the 


If the claim is for 


amount of damages claimed but should contain a statement of the facts 
on which the action is based.” Where the application proceeded on the 
ground of an action of damages being about to be raised for slanderous 


statements, one of which was specifically set forth as having been published 


1 Hamilton v. Bryson, 10 March 1812, 
F.C.; Scott v. Sandelands, 1744, M. 
1929; Bell’s Com. 2. 454. 

2 Bell’s Com, 2. 454; Gorman v. Hed- 
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Blackst. 29; 53 Geo, III. c. 17, sec, 114. 
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in a certain newspaper, whilst the others were said to have been made at 
different times in public and private, the warrant was found incompetent, 
as all the occasions of slander were not distinctly and specifically set 
forth. Lord Fullerton said: “This case is a peculiar and entirely new 
one. There is here no claim which falls under the description of a claim 
for debt. There is no claim for pounds, shillings and pence, otherwise 
the petitioner must, of course, have set forth the specific sums. It is a 
claim which must depend upon a rude estimate for injuries said to be 
sustained. Still it is a claim of a kind which the law recognises; and 
although there is no parallel case, I am not prepared to say that a claim 
for damages, in consequence of slanderous statements in a newspaper or 
otherwise, is not a sufficient ground for granting a meditatio fuge warrant. 
As the whole debt, however, must depend on the statement of the party 
himself, and the matter is thus left in his hands to a greater extent than 
in the case of an ordinary money debt, I think it not unreasonable to 
demand that he should specify the facts upon which he claims. It is 
surely not enough to allege various slanderous statements.” But if the 
nature of the debt (eg. inlying expenses and aliment) is set forth in the 
petition, so as to show the competency of issuing a warrant therefor, a 
warrant may be granted although the amount is not stated; it is sufficient 
after the debtor’s examination to give in a minute stating the precise 
amount of the claim.’ If the debt is constituted by writing it should be 
libelled on and produced, though this is not an absolute essential. 

The petition sets forth that the petitioner has been credibly informed 
and in his conscience believes that the debtor is presently in meditatione 
fuge and about to leave Scotland, whereby the petitioner’s right to the 
debt will be defeated. It is not necessary to set forth facts and cireum- 
stances from which this may be inferred, or that the debtor’s object is to 
evade diligence.* The prayer is for warrant to apprehend the debtor and 
thereafter to commit him to prison until caution be found judicio sist in 
any action for the debt raised within so many months. Caution judi- 
catwm solvt should not be asked. If the debtor is a foreigner without a 
domicile in this country, the petition will contain a prayer that the Court 
should fix a domicile where citation may be made. According to later 
practice it is not usual to ask for expenses, and there is a Sheriff Court 
decision to the effect that it is incompetent to award them.? But under 
the former practice expenses were asked, and where the warrant was 


i Campbellv. Robertson, 1847, 10D, 125. 4 Kidd v. Hyde, 1882, 9 R. 808 (L. 
2 Davies v. Duncan, 1861, 23D, 532. Rutherfurd Clark). 
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granted expenses were given against the defender, at all events if he 
opposed.* It is thought that as the expense of arrestment on the 
dependence falls upon the arrester, so the expense of this diligence, which 
is also a diligence in security but directed against the person, falls upon 
the applicant. 

Oath of the Creditor.—Before the magistrate grants warrant to appre- 
hend the debtor for examination, the creditor must swear to the existence 
of the debt and his belief that the debtor intends to leave Scotland.2 In 
a case where the Sheriff had issued a warrant to apprehend the debtor 
without first taking the creditor’s oath, the warrant however never having 
been used, the Court assoilzied him from an action of damages as they 
thought they were entitled to assume that the oath would have been 
taken before incarceration.? But it does not seem doubtful that such a 
warrant, even if the delay might have resulted in the debtor’s escape, is 
illegal. The oath to the verity of the claim cannot be dispensed with, 
although a voucher instructing the debt is produced.’ On the other hand, 
the oath is sufficient without production of the document constituting 
the debt. The creditor’s oath to his belief that the debtor is presently 
in meditatione fuge is also essential. “The oath must apply to the 
circumstances in which the debtor is placed at the time when the creditor 
demands the warrant,” 1.e. the creditor must swear to the debtor’s present 
intention to abscond. A warrant will not be granted on an oath made 
long before. The creditor must also state the grounds of his belief as 
“that he was packing up his goods or denying himself when his creditors 
were seeking him.”’ If his belief is grounded on information, the names 
of the informers should be given, that they may be called as witnesses, if 
necessary.® 

The oath of the creditor should be taken by the magistrate himself, 
not by his clerk ; but in the case of 
be taken by the Assessor of Court.’ 


non-professional magistrates it may 
Where the creditor is a partnership 
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trading under a social name, and the application, as is proper, has been 
made by the company, the oath may be emitted by any partner.’ If 
along with the partnership name some but not all of the partners’ names 
have been mentioned, it is advisable that one of the partners named in 
the petition should emit the oath.2 Where the petitioners were a firm 
“James & Robert Watson,” and the Sheriff appointed the oath to be 
made by “the petitioners or either of them,” an affidavit by Gilbert 
Watson designed in the affidavit as a partner, but this not sworn to 
therein, was found irregular and the proceedings set aside.’ In every 
case therefore the affirmant should depone to his being a partner of the 
creditor-company, and this will be specially necessary where the firm 
name does not disclose his connection with it. If the company has 
merely a descriptive name, it has been decided that in an application by 
some of the partners “bankers, copartners carrying on business under 
the firm of the Greenock Bank Company,” the oath must be emitted by 
one of the partners named in the petition. When the creditor is abroad, 
it is necessary that he should make an affidavit before a qualified person 
(eg. a magistrate of his own country), and his mandatory, at least in those 
cases where there has been a considerable interval between the creditor's 
affidavit and the application, and it is thought in all cases, must make a 
corroborative oath before a Scotch magistrate.’ 

Warrant for Apprehension.—The creditor having duly emitted the 
oath, the magistrate grants a warrant to bring the debtor before him for 
examination. The question has been raised whether it is necessary that 
the debtor should be within the territory of the judge at the time of 
granting the warrant, but this does not appear to be necessary.° If the 
debtor came within the jurisdiction shortly after the warrant is issued, 
this seems sufficient. But it is thought the debtor must be in Scotland 
when the warrant is granted. 

Service must be made upon the debtor while in this country, as the 


warrant is of no force beyond Scotland.’ A creditor, who has by means 
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of a warrant executed outwith the country brought back the debtor to 
Scotland, is not entitled to avail himself of the debtor being then within 
the jurisdiction of the Scotch Courts. It would seem, however, that 
another creditor would be entitled to take advantage of the debtor’s 
presence in Scotland and apprehend him on a fuge warrant.? A person 
brought from England under a criminal warrant to stand trial for a 
robbery was acquitted, but immediately apprehended on a fuga warrant 
at the instance of the party whose money had been stolen, the debt 
libelled on being the goods stolen. On account of an irregularity in the 
warrant she was liberated, but was at once apprehended on a new 
warrant. The apprehension was held competent. The Court repelled 
the objections, (1) that the debtor having been brought back to this 
country under a criminal warrant was under the protection of the Court 
and not subject to apprehension by private individuals, and (2) that the 
creditor was barred from executing the second warrant as the presence of 
the debtor at the time of service had been occasioned by the previous 
irregular proceedings.? Fuge warrants do not, like writs of ordinary 
diligence, require to be executed on week days. The nature of the 
diligence renders it necessary that they should be used on Sundays‘ and 
at any time of the day and night. 

Examination of the Debtor—On being apprehended the debtor is 
brought before the magistrate for examination. An opportunity must be 
given him of showing, if he can, that he has no intention to abscond.° 
The creditor and the magistrate will be liable in damages if the creditor’s 
oath or the debtor’s examination is not taken.? The magistrate should 
take the examination himself. A professional magistrate, it seems, must 
take the examination himself;® but a non-professional magistrate 
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Borjesson, 1877, 5 R. 390 (H.L.) 217, 

2 Crowder v. Watson, 1831, 10 S. 29, 
aff.6 W.&8S. 271; Carlberg v. Borjesson, 
supra. 

3 Crowder v. Watson, supra. While 
it is true that but for the service of the 
irregular warrant the debtor would prob- 
ably have been out of Scotland when 
the second warrant was ready, yet the 
distinction between this objection and 
that taken in Adam v. Crowe is clear. 
In Adam’s case the warrant was useless 
and the service null, and if it were 
ignored the debtor inust be considered as 
in his former position of being outwith 
Scotland; while in Orowder, if the 


irregular proceedings were ignored the 
debtor’s situation was in Scotland. In 
the one case personal bar applied, in the 
other it did not. 

4 Kempt, 1786, M. 8554; Blair v. 
Stimson, 1821, 1 S, 107; Bell’s Com. 2. 
456, 

5 Laing v. Watson, 1789, M. 8555, 
aff, 3 Pat. 219; E. of Strathmore v. 
Innes, 1700, M. 8549; Hamilton v. 
Service, 25 May 1811, F.C.; Robertson 
v. Chisholm, 20 June 1812, F.C. ; Scuda- 
more v. Lechmere, 1797, M. 8559 ; Bell’s 
Com. 2. 452; Bell’s Pr. sec. 2318. 

6 Borthwick v. MacGibbon, 14 May 
1813, F.C.; Anderson v. Smith, 26 Nov. 
1814, F.C.; Bell’s Com. 2. 453, 455. 


698 WARRANTS JN MEDITATIONE FUGA 


accustomed to be guided in legal matters by his assessor may remit the 
examination to him! If the debtor desire the assistance of an agent, 
delay for this purpose should be granted. While it is usual to examine 
the debtor as to the existence of the debt it is immaterial what he says. 
Although he denies it, the magistrate is bound to take the creditor’s oath 
as prima facie evidence of it. If, however, the debtor were to produce a 
valid receipt undoubtedly applicable to the debt libelled on, the creditor’s 
oath to the existence of the debt would be overcome. 

The principal point of the debtor’s examination is, as to his intention 
to leave the country. If it is denied, the magistrate should not commit 
merely on the creditor’s oath, but should order proof. The proof should, 
and in practice does, take place on the day of examination, without any 
other record than the petition and oath on the one side and the declara- 
tion on the other. Both parties may lead evidence,—the petitioner 
leading in the proof as the onus is on him.’ The debtor may be detained 
on the warrant till the result of the proof,® or, if he appeal, till the result 
of the appeal; or caution may be ordered.* A warrant to commit, unless 
caution is found to abide the issue of the proceedings, is said to be some- 
times granted.° If the debtor decline to answer the questions put to 
him the magistrate would seem entitled to proceed on the creditor’s oath 
and hold the debtor as confessed. The debtor may apply for a re- 
examination that he may lead further evidence,’ and the creditor would 
also seem entitled to lead additional proof.* If the evidence as to flight 
proves insufficient, a new warrant is necessary for the re-apprehension of 
the debtor.? 

Warrant to commit.—tit being admitted, or proved, that the debtor is in 
meditatione fuge, the magistrate grants warrant for his imprisonment until 
caution is found “ de yudicro sisti in any action brought or to be brought by 
the petitioner against him in any competent Court for payment of the debt ” 


within a certain time.” If the debt is already constituted the debtor 
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will be required to abide the diligence to be raised on the document of 
debt.’ The time given is generally six months, sometimes from the date 
of the warrant, or if caution is found, from the date of the bond2 The 
action must be for the same debt and at the instance of the same creditor, 
as in arrestment ad fundandam jurisdictionem. It is sufficient that the 
action is raised and executed although not called in Court within the six 
months.’ If craved, the warrant will specify a domicile at which the 
debtor may be cited,* and this is usually the Sheriff Clerk’s Office. The 
magistrate may as a condition of granting warrant to commit require the 
petitioner to find caution.’ 

Warrant must be accurate and regularly obtained—All writs affecting 
the liberty of the person must be strictly regular and accurate, and in 
none is this more jealously required than /fuge warrants, which are again 
and again described as an “ extraordinariwm remediwm” contrary to the 
genius of the Scotch law. This has been already dealt with and only a 
brief notice will be taken of the cases dealing with fugw warrants. It is 
apparent from the decisions that the slightest defect is fatal. An erasure 
in the debtor’s surname in the warrant of imprisonment was fatal, although 
the name was correct in an after-part of the warrant and the warrant 
referred back to and was written upon the petition in which he was fully 
designed. An unsigned warrant was of course useless and a short 
apprehension thereon entitled to substantial damages.” The warrant must 
not go beyond the prayer of the petition. Where the prayer was for 
“caution de judicio sistt in any action for payment of said debts and con- 
and the warrant authorised the 


’ 


sequents, which may be raised, etc., 
detention of the debtor until he found caution de judicio sisti in any 
action for payment of the debt mentioned in said petition, etc., under a 
penalty of £  , being the amount of the said debt, and also caution to 
free and relieve the petitioner from any expenses that might be incurred 
by him in prosecuting such action, the warrant was found null, being 
ultra petita as to the penalty and caution for expenses. It was in- 


v. M‘Callum, 1803, Hume, 405. 


Bell’s Com. 2. 456; Gordon v. Mellis, 
4 Telfer v. Mwir, 1774, M. 2054 ; see 


1786, M. 11756; Brown v. Mags. of 


Lanark, 1792, M. 11763. 

1 M‘Ra v. Macartney, supra ; Cockburn 
v. Inglis, 21 June 1776, F.C. 

2 Bell’s Com, 2. 456; Barclay on 
Fuge Warr. 76. 

3 Horne v. Smith & Dunbar, 1823, 2. 
S. 500 (N.E. 441). Where the debtor 
requires to go abroad, the time may run 
from the date of requisition. M‘Callwm 


Muir v. Collett, 1861, 23 D, 1229; 
Irvine v. Hart, 1869, 7 M. 723. 

5 Bell’s Com, 2. 452; Englishman v. 
Angelo, 1564, M. 4825; Ayrie v. Chatto, 
1701, M. 4826. 

6 Cowan v. Watt, 1829, 7 8. 553. 

7 Anderson v. Smith, 26 Nov. 1814, 
F.C. ; Philp v. Mags. of Anstruther, 1748, 
M. 13953. 
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competent to restrict it to a warrant for detention of the debtor until 
The strictness required in this respect 
The application was made by the 


caution de judicio sisti was found.* 

is well shown in the following case. 
pursuer in an action already raised, and prayed for the incarceration of 
the debtor until he should “find caution de judicio sisti in the said 
depending process,”—-a copy of the record of which was produced and was 
marked by him and the Sheriff as relative thereto. The warrant for 
incarceration was in the usual terms “until caution was found de judicio 
sisti in any action brought or to be brought at the instance of the 
petitioner for payment of the debt specified in the petition.” The petition 
having reference only to a particular action while the warrant referred 
to any action rendered the warrant wlira petita and incompetent.? At 
first the Court where a warrant de judicio sisti et gudicatum solvi had been 
craved and incompetently granted, restricted the warrant to caution de 
judicio sisti,? but from the later cases it is apparent that such a warrant 
would be altogether null.* It may be doubted whether a warrant requiring 
caution de judzcio sisti on an application craving caution judicio sisti et 
judicatum solvi would be valid. Where caution judicatum solvi was asked, 
opinions for and against the competency of a warrant exacting caution 
judicio sisti were given.” 
larities in the proceedings although caution has been found and the debtor 
duly presented in the process and reincarcerated.° 


The debtor is not barred from pleading irregu- 


Appeal. Where the warrant is refused the creditor may appeal to the 
Sheriff and to the Court of Session in the ordinary manner.’ If the 
warrant is granted the debtor would seem to have the same right of 
appeal, but the readiest mode will be by note of suspension and liberation 
in the Bill Chamber. Pending appeal the Sheriff-Substitute may regulate 
the interim custody of the debtor.’ In questions of difficulty the Court, 
although granting the warrant, may supersede execution for a few days 
to allow the debtor to appeal, the debtor being kept in custody; 1 or the 


1 M‘Cubbin v. Fulton, 1852, 14 D. 
908. 

2 Garrioch v. Wilson, 1851, 13 D. 
1377. 

3 Brit. Linen Co. v. Clerkson, 1765, 
M. 2054; Herries v. Lidderdale, 1755, 
M. 2044, 

£ Garrioch vy. Wilson, supra ; M‘Cubbin 
v. Fulton, supra. 

5 Kidd v. Hyde, 1882, 9 R. 803. 

6 Robertson v. Chisholm, 20 June 1812, 
F.C. The second warrant ordering im- 
prisonment was held to be only an 


extension of the original warrant and 
subject to the same objections, 


7 Adam v. Crowe, 1887, 14 R. 800. 


8 Goudie v. E. Lothian Bank, 1822, 2 
S. 56 (N.E. 48), 

® 6 Geo. IV. c. 120, sec. 42; Haldan 
v. Struthers, 1826, 4 S. 380 (N.E. 383) ; 
Adam v. Crowe, supra. If application 
was made to a magistrate the appeal will 
be to the Court of Session. 


10 Scudamore v. Lechmere, 1797, M. 
8559; Tasker v. Mercer, infra. 
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warrant may be refused on the debtor giving security to abide the decision 
of the appeal.! 

When no Caution is fownd.—When no caution is found the debtor will 
be imprisoned. If he was apprehended in the Sanctuary, his incarcera- 
tion will be in the Abbey jail, although, if that is deemed insufficient, 
warrant may be granted for his removal to another prison.2 The debtor 
is entitled to the benefit of the Act of Grace, if the debt is one to 
which that Act applies.* Where no caution is found there is nothing in 
the warrant to limit the time within which the action may be brought. 
It must, however, be brought within a reasonable time, and this would 
probably be held to mean within the period for which by the warrant 
caution was required. Where caution was required for an action within 
six months, imprisonment for four months without action being raised 
did not entitle to liberation.’ In one case a lapse of twenty-two months 
entitled the debtor to liberation.‘ 

When Caution is found. Presentation of debtor.—The clerk of the 
Court must exercise care in accepting or rejecting the cautioner offered 
as he is not the judge of sufficiency. He will be personally liable if he 
accepts a cautioner who was at the time notoriously insufficient and he 
will be liable to the debtor if he wrongfully rejects sufficient caution." 
The bond obliges the cautioner to produce the debtor at all diets of the 
process, on getting reasonable notice, until the final determination of the 
action, and failing this to pay the principal debt, interest, and expenses 
of the action.* The debt for which the cautioner is liable is only the debt 
referred to in the petition for the warrant. Where the petition only bore 
reference to the bygone terms of an annuity, the cautioner was not 
liable for future terms.? So where the debt was described in the petition 
as the debt in an action presently depending before the Court of Session, 
but the summons although signeted was not executed, the cautioner was 
not liable, notwithstanding that the summons was specifically described 
in the petition.’? On the other hand, the bond was held to apply to an 
action for the aliment of an illegitimate child in which the alleged inter- 


1 Tasker v. Mercer, 1801, M. App. 
“Med, Fuge,” No. 1. 

2 M‘Ra v. Macartney, 1832, 10 8. 300; 
Bell’s Com, 

3 Smith v. Christie, 1776, M. 11816. 

4 Infra, p. 721. 

5 Gorman v. Hedderwick, 1827, 5 S. 
291 (N.E. 271); Bell’s Com, 2. 456. 

6 Chalmers v. Smith, 1809, Hume, 
407. 

7 AS. 14 June 1799, Juratory cau- 


tion is not sufficient, Chalmers vy. Gore, 
1751, M. 2042. 

8 Bell’s Com. 1. 398-400 ; Barclay on 
“Fuge Warrants,” p. 81. Strictly the 
creditor is only entitled to caution de 
judicio sistt but in practice the bond is 
more favourable to him. 

9 Cameron v. Stewart, 1823, 2 S. 498 
(N.E. 439). 

10 Campbell v. Hamilton, 1787, Hume, 
82, 
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course was stated to have been in the month of July, although the petition 
averred August as the date.! If the debtor has no domicile of citation in 
this country the bond should specify one, although this is not essential.” 
A period within which the action must be raised is often inserted, usually 
six months; but it is no objection to the bond that no period is set forth.’ 
It is sufficient that the action is served within the time specified.* 

The cautioner is not bound to wait till called upon to present the 
debtor, but may produce him at any, even the first, diet. This is sufficient 
implement of his obligation and entitles him to discharge.° If the action 
is not concluded, the debtor will be again imprisoned until he find caution 
de judicio sisti.® For this purpose a new warrant of incarceration is 
required,’ but it is not necessary that the creditor should give a fresh 
oath as to the verity of the debt or the meditatio fuge, or that there 
should be a new examination of the debtor.2 Where the cautioner does 
not produce the debtor, the cautioner remains liable till a final judgment 
is pronounced and the days necessary to enable the creditor to obtain 
extract have expired.? Although the creditor has delayed to obtain 
extract it would seem that the cautioner would still remain liable till 
extract is taken, as the cautioner has it always in his power to get a dis- 
charge by presenting the debtor..° But if extract is taken before the 
cautioner is called upon to present the debtor the cautioner is free." The 
cautioner’s liability continues if there is no undue mora though the action 
should fall asleep or be appealed.!® 

It was held sufficient implement of the cautioner’s obligation that the 
debtor was presented at any stage of the process, although the cautioner 
had failed to produce him at the appointed diet.‘* The right of the 
cautioner to present the debtor does not even expire by decree being pro- 


1 Ormond v. Bowie, 1866, 4 M. 569. 

2 Muir v. Collett, 1861, 23 D, 1229. 

8 Waddel v. Russell, 1808, Hume, 
406. 

4 Horne v. Smith, 1823, 2 S. 500 
(N.E. 441), 

5 Douglas v. Wallace, 1842, 5 D, 338; 
Stevenson v. Chisholm, 11 March 1812, 


F.C.; Lindsay v. Fatrfoull, 1633, M. 
2031; Bell’s Com. 1. 400. 
6 Douglas, Stevenson, Bell’s Com. 


supra ; M‘Culloch, 1666, M. 369. 

7 Clark v. Bremner, 1881, 9 R. 372; 
Douglas, supra. 

8 Douglas, supra; Carrick v. Martin, 
14 Nov. 1818, F.C., 1 Sh. App. 257. 

9 Alexander vy. Ford, 1823, 2 S. 541 
(N.E. 472); Fell v. Lyon, 1830, 8S. 543; 


Brown & Co. v. Wilson, 1790, M. 2059 ; 
Stewart v. Fraser, infra. 

10 Stewart v. Fraser, 8 July 1809, F.C. ; 
Alexander v. Ford, 1823, 2 S. 541 (N.E. 
472); Fell v. Lyon, supra; Bell’s Com. 
1. 400. 

U Telfer v. Muir, 1774, M. 2054; 
Bell’s Com. 1. 400. 

12 Waddell v. Russell, 1808, Hume, 406. 

13 Bell’s Com. 2. 400; M‘Culloch, 1666, 
M. 369; Robertson v. Ogilvy, 1762, M. 
2047; Myles v. Lyall, 1797, M. 2063; 
Stuart v. Gedd, 1636, M. 2033; Clark v. 
Thomson, 1817, 1 Murray, 180; contra, 
Row v. Meiklejohn, 1631, M. 2081. 

14 Mutr v. Loudon, 1810, Hume, 405 ; 
M'Culloch, supra; Fell vy. Lyon, 1830, 8 
S. 543. 
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nounced against the debtor ;’ it was sufficient to produce the debtor in 
the action against the cautioner for non-presentation.? The cautioner is, 
however, liable in the expense caused by his delay.* But if the cautioner 
has been required to present the debtor on a particular day and has failed 
to do so, he will only be restored by presenting him equally liable to 
personal diligence as he was on the day in question.* It was sufficient 
presentation to show the debtor in prison for a civil debt, as he was 
accessible to diligence.” But it was not enough to point to him in the 
Sanctuary,° or to present him with a sist on a bill of suspension in his 
pocket.’ 

The cautioner’s obligation is extinguished not only by presentation, 
but by the debtor’s death before decree has been extracted,® or by the 
creditor extracting his decree without calling on the cautioner to pro- 
duce the debtor.® 


1 Ross v. Muat, 1800, Hume, 405; The Court will not grant the cautioner 


Fell v. Lyon, supra. a warrant to bring him out—Douglas 
2 Ross v. Muat, supra. overruling Tasker. See M‘Glashan’s Prac. 
3 Ibid. ; Fell v. Lyon, supra. p. 396 for case in which the debtor (a 
4 Cowan v. Aitchison, 1797, M. 2061. woman) had afterwards married. 
5 Pain v. M‘Knight, 1808, Hume, 404. 7 Harding v. Turnbull, 1797, Hume, 


8 Tasker v. Mercer, 1801, M. App. 402; M*‘Neill v. Black, 1814, Hume, 
“Med. Fug.” No. 1, “Cautio jud. sisti,” 103. 
No, 2; Douglas v. Wallace, 1842, 5 D.338. 8 Bell’s Com, 1. 400. 


CHAPTER XXXVII 
IMPRISONMENT ON CIVIL DECREES 


History.—The law of Scotland, in common with the laws of most 
countries under the feudal system, looked with disfavour on the incar- 
ceration of the debtor’s person as a means of compelling payment of an 
ordinary civil debt. The maintenance of the feudal relation with its 
obligation on the vassal of service to the superior was a paramount 
necessity, and that obligation would have been seriously interfered with 
if the vassal might be imprisoned at the instance of private creditors. 
Consequently, we find the power of imprisonment for debt admitted by 
the civil law slowly and by degrees, and only becoming general by resort 
to a fiction which called in the aid of a power with higher rights than 
those of the superior. 

It first appears to have been allowed in Royal Burghs under the Act 
of Warding, supposed to be due to Robert the Bruce, and which, whoever 
its author, was undoubtedly in use from very ancient times in burghs, 
both in England and Scotland" The Act of Warding applied only to 
Royal Burghs and was intended for the encouragement of commerce and 
the protection of “merchants.” At first imprisonment was only allowed 
when search for the debtor’s moveables had been made and none found; 
but afterwards although no search had been made.? Imprisonment was 
competent only against those domiciled in the burgh,? and proceeded on a 
decree of the magistrates. Apart from Royal Burghs, imprisonment had 
from a comparatively early period been used for the enforcement of 
obligations ad facta prestanda. The debtor on failure to implement such 
an obligation was dealt with on much the same footing as a criminal,— 
as guilty “of a punishable contempt of the judicial power of the 
country.”* The procedure in such a case was by obtaining four separate 


1 2 Robt. 1, cap. 19 ; see also Leges Burgorum, Thomson’s Acts, 
2 Marshall v. Lamont, 1803, M. App. “Burgh Royal,” No. 14. 
3 Menzies’ Cony. p. 301. 4 Bell’s Com. 2. 432. 
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warrants known as letters of four forms. On each of these the debtor 
was charged to implement his obligation or to enter his person in 
ward after which he was denounced rebel. Thereafter one warrant on 
which four charges were given was introduced, and still later these were 
superseded by letters of horning on a single charge followed by denuncia- 
tion by the King’s horn as a rebel. 

The power of imprisonment for ordinary debts was first obtained 
through the intervention of the Church Courts. From an early period 
the Church had exercised the power of imprisoning those who disobeyed 
her injunctions. The Churchmen, the learned men of the day, zealous 
to extend her empire by acquiring authority over the people in their 
civil as well as spiritual relations, became the framers of deeds of every 
kind, while the ecclesiastical judicatories were open for the decision of 
all questions arising out of these deeds, and also of any dispute which 
suitors might bring before them. To give effect to these deeds and to 
the decrees of their Courts, the clergy exercised the power of imprison- 
ment which the civil judge could not do. The manifest advantage of a 
decree so enforceable, especially in times when the squalor carceris was a 
very real compulsitor, drew to the Ecclesiastical Courts every litigant who 
could by any means bring his case within the very elastic limits of their 
jurisdiction. The power of imprisonment was effected by fortifying the 
debtor’s obligation in the deed by an oath, while suitors in the Ecclesi- 
astical Courts were made before sentence to bind themselves by an oath 
to fulfil the sentence pronounced. Failure to pay was then rebellion 
against the Church, which could be followed by excommunication, and 
then imprisonment. This power from its indiscriminate use soon became 
weakened, and the clergy claimed the aid of the civil powér; letters of 
caption were then issued under the royal authority sanctioning the 
imprisonment of the excommunicated person. Ultimately the sentence 
of excommunication was followed by sentence of outlawry” which had 
hitherto been the prerogative of King and Council in the Civil Courts. 
The procedure for this purpose was by letters of four forms which were 
then in use for the imprisonment of debtors in obligations ad facta pra- 
standa. It will be observed that resort was here had to the fiction 
already alluded to, a fiction which preserved entire the feudal relation. 
The Sovereign was the Lord Paramount to whom the subject-superiors 
were merely vassals, and the failure of the debtor to pay when com- 
manded by the Sovereign, speaking through his Court and in a writ 
running in his name, was considered an act of disobedience for which he 


1 1572, c. 84; Kames’ Law Tracts, “ Personal Execution.” 2 1449, « 12. 
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was denounced rebel and which at first carried with it all the conse- 
quences of civil rebellion. Imprisonment for debt, which had at first 
only been permitted as a punishment for rebellion against God and the 
Church, had now come to be for rebellion against the King.’ This 
remained the ostensible ground until 1838. 

After the power of the Church was abolished at the Reformation and 
the Commissary Courts instituted, the Court of Session was directed ” 
on production of decrees of registration from the Commissaries to issue 
letters of four forms as in obligations ad facta prestanda. In 1584 
letters of horning, which took the place of the letters of four forms, and 
which were the first step to imprisonment, were authorised to follow on 
decrees of the Supreme Court and on decrees of other judges to which 
the authority of the Lords of Session was interponed, whether for debts 
or obligations ad facta prestanda. By inserting in the obligation a con- 
sent to letters on a single charge, the four charges necessary in the 
antiquated letters of four forms were got rid of; and by a series of 
statutes the Court of Session was authorised to issue letters of horning 
on the decrees of the inferior Courts on a single charge of fifteen days. 
This was done summarily by interlocutor on a bill with which the 
decree was produced. This form of procedure was also adopted with 
decrees of registration and ultimately in the case of the ordinary decrees 
of the Supreme Court.? With the exception of the authority conferred 
by the Act of Warding no inferior judges possessed the power of imprison- 
ment for civil debt until a comparatively recent date.’ 

WARRANTS AND PROCEDURE IN OBTAINING THEM.—Ancient Warrants 
—Letters of horning and letters of caption—tThe letters of four forms, and 
thereafter the letters of horning, were the first step towards the imprison- 
ment of the debtor. By the third and fourth articles of the letters of 
four forms the debtor was directed to enter himself a prisoner in one of 
the Sovereign’s jails. If he failed to do so the letters enjoined him to be 
denounced rebel and his moveables confiscated. Letters of caption were 
then issued. It has been already observed that letters of four forms 
were superseded by letters of horning. These letters, except in the case 
of obligations ad facta prestanda where imprisonment was the only com- 
petent compulsitor, were usually combined with letters of poinding and 
were called letters of horning and poinding. These have been already 

1 See Thom v. Black, 1828, 78.158. Bank. 4. 37. 9; 1572, c& 53; 1584, ¢. 
* Balfour’s Practicks, p. 658. 139; 1593, c 181; 1606, Oh 10; 1609, 


3 For history see Bell’s Com. 2. 428- 15; 1612, c 7; AS. 23 Nov. 1613; 
434; Ross’ Lect. 1. 234; Kames’ Tracts, 1633, ¢ 8. 


p. 331; Ersk. Inst. 4. 3. 9; 2. 5. 59; * 6 Geo, IV. cap. 24; 6 Geo. IV. cap. 48. 
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dealt with under poinding, and letters of horning present no peculiarities 
and are obtained in the same manner. The clause of penalty and 
denunciation has always remained and still remains much the same as in 
the original letters of four forms, viz. “under the pain of rebellion and 
putting him to the horn; wherein if he fail the said space being elapsed 
that immediately thereafter ye denounce him our rebel, put him to the 
horn and use the whole other order against him prescribed by law.” ! 

The letters having been executed; if payment was not made within 
the days of charge the debtor was then put to the horn and denounced 
rebel. This was done by a messenger-at-arms at the market-cross of the 
head burgh of the debtor’s domicile? or of Edinburgh. The messenger 
read the letters, blew three blasts of a horn and declared the debtor rebel, 
and affixed a copy of the letters and execution to the market-cross.* Long 
prior to the Personal Diligence Act this ceremony fell into disuse; but 
the fiction was still kept up and denunciation was performed by the 
messenger and witnesses subscribing as a mere matter of form an execu- 
tion expressly bearing that the ceremony had taken place.* The execution 
to be of any effect had to be registered along with the letters of horning 
and execution of charge within fifteen days in the General Register of 
Hornings at Edinburgh® or in the Sheriff Court Books of the county 
within which the party resided. When the obligant was furth of Scot- 
land the denunciation had to be executed at the Office of Edictal Citations 
and market-cross of Edinburgh and pier and shore of Leith.” The de- 
nunciation required to take place within a year and day of the charge.* 
The effect of denunciation was (1) to accumulate the debt, interest due, 
and expenses, into a principal sum bearing interest,’ and (2) to entitle the 
creditor to letters of caption. Although not registered it still had the 
effect of accumulating the debt and expenses into a principal sum." Where 
registration had been omitted the practice was to denounce of new and 
register the letters, execution of charge, and the second execution.” 


1 For a detailed examination of the 
letters see Ross’ Lect. 1. 280 et seg. ; 
Kames’ Law Tracts, App. p. 447. 

2 To have the effect of accumulating 
principal and interest it must be done at 
the domicile—Hutchison v. Dickson, 1665, 
M. 491; Gordon v. Gordon, 1711, M. 
492; Cochran v. Vanse’s Reprs, 1743, M. 
494, 

3 Ross’ Lect. 1. 305. 

4 Ross’ Lect. 1. 241; Bell’s Com. 2. 
435, 

5 1579, c 75; 1592, c 126; 1597, 


c. 268; A.S. 19 Nov. 1679; Ross’ Lect. 
1. 241, 309; Bell’s Com. 2. 435; Ersk. 
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6 1600, c. 18; Ross’ Lect. supra ; Ersk. 
2. 5. 56; Bank. 4. 37. 4. 

7 Ersk. supra; Bank. 3. 3. 5. 

8 Ersk. 2.5.57; Bank. 3.3.3; Bell’s 
Com. 2. 435, note. 

9 1621, c. 20; Bell’s Com. 1. 697, 

10 Smith v. Waugh, 1763, M. 491. 

11 Campbell on Citation, 183. 
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The creditor then applied to the Court of Session for letters of caption.’ 
The application was made in the Bill Chamber by bill addressed to the 
Lords of Council and Session, and narrating the denunciation and registra- 
tion of the horning and executions, and praying for letters of caption in 
ordinary form. The bill concludes with the name of the W.S. who signs 
the letters, but it need not be written by himself. Along with the bill 
were produced the letters of horning, the executions of charge and 
denunciation, and a certificate by the Keeper of the Register of Hornings 
or his depute that these had been duly registered. On this bill the Bill 
Chamber Clerk wrote and signed the deliverance “ Fiat ut petitur, Because 
the Lords have seen the registered horning.” The bill was then the 
warrant for letters of caption. These letters, which are prepared by the 
agent, proceed in the name of the Sovereign, are signed by a W.S. and 
pass the Signet. They authorise messenger-at-arms to apprehend and 
incarcerate the debtor and if necessary to open lockfast places.” The 
Keeper adds the date of signeting and the bill is retained at the Signet 
Office. 

Although the Personal Diligence Act, 1838, has much simplified the 
procedure in the imprisonment of the debtor it is still necessary to keep 
in mind the former mode of proceeding, as the Act is only permissive * 
and in some cases letters of horning are still required. As imprisonment 
is now abolished for civil debts, except for obligations ad facta prestanda, 
aliment, fines, rates and taxes, the cases in which letters of caption are 
required will be few. The procedure in imprisonment for aliment is 
regulated by special statute, and assignation of a decree for fines, rates 
or taxes (which would render letters of horning and caption necessary), is 
unknown, if competent. The only case in which letters of caption would 
seem still to be required is on a decree ad factum prestandum where before 
extract the decree has been assigned to, or right acquired thereto by, a new 
creditor. In such a case the procedure in obtaining letters of horning 
and the subsequent letters of caption will be as already narrated.> Where 
it is necessary to have recourse to the old forms of letters of horning and 
caption, etc., the creditor is entitled to the expenses incurred by him in 
prosecuting the diligence in that way; but if he adopt this mode of 


1 Tf the debt and diligence had been * Civil Imprisonment Act, 1882; see 
assigned the letters could be issued in p. 728, infra. 


name of the assignee—Young v. Buchanan, > An assignee to the debt and diligence 
1799, M. 8137. after letters of caption have heen issued, 

2 See Ross’ Lect, 1. 312: Ersk. 4, 3,  ™ay get letters of caption in his own 
13. é ; name without a new charge on the letters 
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proceeding (as he is quite entitled to do) where the provisions of the 
Personal Diligence Act are applicable, no part of the expenses thereof 
except the expenses of the extract are exigible from the debtor.) 

Warrant under the Personal Diligence Act, 1838.—The warrant now 
commonly in use is that introduced by the Personal Diligence Act. As 
already noticed all extract decrees on which imprisonment is competent 
contain a warrant to charge under the pain of poinding and imprisonment.” 
Where payment of the debt can now be enforced by imprisonment, the 
extract, where the decree is of the Sheriff Court, must state the nature of the 
debt.? Within a year and day of the expiry of the charge, the extract and 
execution of charge may be presented to the Keeper of the General Register 
of Hornings at Edinburgh and the execution recorded therein ;‘ or in the 
case of a charge on a Sheriff’s warrant, to the Clerk of the Sheriff Court 
from which the extract has been issued and the execution recorded in the 
Register of Hornings kept by him.’ The register will state the name and 
designation of the person by whom the extract and execution were pre- 
sented and also the date of presentation.° The registration has the same 
effect as if the debtor had been denounced rebel in virtue of letters of 
horning and the letters and executions of charge and denunciation 
recorded, and has also the effect of accumulating the debt and interest 
into a capital sum on which interest runs.’ Nothing is said as to expenses 
but this would probably be held to be included as part of the debt. 

After registration, the Keeper of the Register, or in the Sheriff Court, 
the Sheriff Clerk or his depute,’ writes upon the extract and upon the 
execution, if it is written on a paper apart, a certificate of the registration 
stating by whom it was presented and the date of registration, and dates 
and subscribes it.2 A warrant of imprisonment may then be obtained, in 
the case of decrees of the Court of Session by presenting in the Bill 
Chamber the extract, with a minute endorsed thereon subscribed by a 
W.S., along with the execution and certificate of registration.” In the 
case of decrees of the Sheriff Court the procedure is the same except that 
the minute is presented to the Sheriff Clerk and may be signed by the 


creditor or a procurator of Court." 


1 Pers. Dilig. Act, 1838, sec. 8. 

2 [bid. sec.1; 43 & 44 Vict, «. 34; AS. 
8 Jan. 1881; 55 & 56 Vict. c. 17, sec. 7. 

3 Sheriff Court Extracts Act, 1892 
(General Directions). 

4 Pers, Dilig. Act, 1838, sec. 5. 

5 Sec. 10. The Particular Registers of 
Hornings are not affected by the Land 
Registers Act, 1868. 


In both cases the minute is in the same 


6 Pers, Dilig. Act, 1838, secs. 5 and 10, 

7 Ibid. 

8 Hanna v. Neilson, 1849, 11 D. 941. 

9 Sees.6 and 11,Sch. Nos. 3 and 7. The 
certificate need not be holograph—Hanna 
yv. Neilson, supra. 

10: Sec. 6. 

11 See, 11; Sheriff Court Extracts Act, 
1892 (General Directions). 
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terms—commencing with the place and date, stating that the charge is 
expired and registered as per execution and certificate produced, and 
craving warrant to search for and apprehend the debtor (who must be 
named) and to imprison him until he fulfil the charge, and for that pur- 
pose to open shut and lockfast places, and for warrant to magistrates and 
keepers of prisons to receive and detain the debtor." The Clerk then 
writes on the extract fiat ut petitur, adding the date and his signature.” 
In virtue of this warrant the debtor may be apprehended and imprisoned, 
and magistrates and keepers of prisons are required to receive and detain 
him in prison as if letters of caption had been issued.° 

Imprisonment in Exchequer causes is regulated by the Exchequer 
Act of 1856. Its provisions are almost the same in form and effect as 
those of the Personal Diligence Act. Within year and day after the 
expiry of the days of charge, the execution may be recorded in the Register 
of Hornings for the County within which the charge was given,* and 
warrant of imprisonment may then be issued.° 

DEFECTS IN WARRANT AND PROCEDURE FOR OBTAINING IT.—It is 
essential that the warrant for imprisonment should be clear and accurate 
and that it should be regularly obtained. Any material defect in 
the warrant itself or in the writs or procedure necessary for the 
granting of the warrant is fatal to the diligence. What has been already 
said as to the effect of errors or omissions in the warrant for the charge 
or in the procedure for obtaining or executing it, is of course a fortiori 
applicable when imprisonment is to be resorted to.° Indeed even greater 
strictness is here required in the regularity of the proceedings. Only 
those cases where imprisonment followed are here noticed. 

Warrant must be clear.—‘ The warrant of incarceration should be 
clear and explicit, and should contain a distinct statement of the act on 
performance of which the prisoner is entitled to liberation.”” “I have 
no idea that it is either a safe or a tolerable practice to give the body of 
any subject of this realm into the hands of a jailer, without any specifica- 
tion of the terms or conditions of the imprisonment. If the incarceration 
is for life, let that be set forth in the warrant; if for any particular term, 

1 Sch. Nos. 4 and 8. 


2 Secs. 6 and 11. If imprisonment is 
only authorised conditionally, as where 


Act, 1835) the judge was himself bound 
to consider whether the debt had been 
recovered from the poinding—M‘Naugh- 


goods cannot be found, a warrant will 
only be issued on a return to that effect. 
Where a combined warrant was granted 
to poind, and if sufficient goods not found 
to imprison, the warrant was illegal, as 
under the statute (the Merchant Shipping 


tan v. Halbert, 1848, 6 D. 104. 
3 Ibid. 
* Exchequer Act, 1856, sec. 33. 
° Sec. 34. 6 See pp. 278, 291, supra. 
7 Muir v. Barr, 1849, 11 D, 487 (L. 
Pres, 493), 


| 
| 


DEFECTS IN WARRANTS rial 


the warrant must specify its duration; if the imprisonment is for debt, 
it must set forth that the prisoner is to be detained aye and until the 
debt be paid; if it is on a warrant meditatione fuge, aye until caution 
be found. The warrant must contain a distinct and explicit declaration 
on this point; and the jailer must not be called upon to read six or seven 
pages of interlocutors, to discover that which should be set forth in a 
short rescript.”’ A warrant which did not express the name or 
description of the prisoner, the ground or duration of the imprisonment, 
or the jail in which the imprisonment was to take place, but referred 
back to the former interlocutor from which several of these particulars 
might be gathered and which was also delivered to the jailer, was found 
incompetent.’ 

Defects in Warrant.—Where a charge is necessary,’ the inducie or 
days of charge must have expired before warrant of imprisonment is 
applied for, otherwise the warrant is null. But it is not a good objection 
that the minute craving warrant of imprisonment was framed before the 
execution of charge was registered, if it was not presented or used before 
certificate of registration was obtained.’ The omission of the place and 
date in the minute renders the warrant null.° But it is not necessary 
that the subscriber of the minute (W.S., procurator, or creditor) should 
also be the writer of it.” Where both in the will and in the narrative of 
letters of caption the name of the debtor was written on erasure, 
not authenticated as before subscription, the defect was fatal.* Where in 
letters of caption the date of the decree of registration was by mistake 
dated before the bill of exchange on which it proceeded fell due, the 
caption was suspended, although the letters referred to the letters of 
horning which contained the true date.’ 

Defects in prior writs or procedwre.—The suspender of a charge on a 
bill having referred the question of value to the oath of the charger, who 
deponed negative of the reference, the note was refused and the suspender 
incarcerated. It being afterwards found that the name of the commissioner 
was blank in the principal interlocutor sustaining the reference, although 
in the certified copy given out by the Bill Chamber Clerk the blank was 


1 [bid. (L. Jeffrey, 494). 2 Ibid. 

3 A charge is not necessary under the 
Small Debts or Debts Recovery Acts 
where the debtor was personally present 
when decree was pronounced, but ten 
days must have expired. Small Debts 
Act, 1838, sec. 13; Debts Recovery Act, 
1867, sec. 9; Shtell v. Mossman, 1871, 
10 M. 58. 


4 Lylev. Greig, 1827,5S, 845 (N.E. 745). 

5 Allan v. Miller, 1848, 10 D. 1411. 

6 Sim v. Yule, 1845, 8 D. 8; see 
Jameson v. Wilson, 1853, 16 D, 414. 

7 Allan v. Miller, supra. 

8 Duncan v. Houston, 1833, 118. 383 ; 
aff. 7 W. & S. 519; Cowan v. Watt, 
1829, 7S. 553, 

9 Hassett v. Walker, 1834, 12 S. 932. 
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filled up by the name of the Sheriff Substitute, the suspender was in a 
reclaiming note found entitled to liberation till the facts were inquired 
into. An objection to an extract registered protest from the Sheriff 
Court Books that it was null, in respect it did not specify the place and 
date at the end, but merely concluded with the words “ Extracted on this 
and the preceding page by me Sheriff Clerk Depute of Lanarkshire,” was 
repelled.2 The same objection to an extract decree of the Court of 
Session was also repelled, although Schedule No. 1 (which is applicable to 
such extracts), affixed to the Personal Diligence Act, concludes with the 
place and date.? Nor was it a valid objection that the extract gave as 
the date of the decree, the date on which it bore to be signed and not 
the date it bore.* Where the extract in narrating the warrant to charge 
did not specially name the debtor nor the sum, but simply authorised a 
charge of the foresaid defender for the foresaid sum, the name and sum 
being in the extract decree to which the warrant was appended, the 
warrant was sustained.? The want of a stamp on an assignation of a bill, 
protest and diligence thereon, on which a warrant of imprisonment had 
been obtained and the debtor incarcerated, is a defect which may be 

remedied by after-stamping so as to validate the whole proceedings.® 
The proceedings are not vitiated by the execution of charge contain- 
ing a clerical error in narrating the date of the decree on which it bore 
to proceed and to the extract of which it referred back,—the date being 
correctly given in the extract decree and in the schedule of charge left 
with the debtor.’ Nor is it a good objection that the execution of charge, 
minute craving warrant to imprison, and jiat, were partly written on 
sheets stitched on to the extract decree and not wholly on the extract 
decree itself.* Where in the execution the charge was to pay to the 
“said pursuer,” instead of naming the creditor, the objection was repelled, 
as the pursuer was named in the beginning of the execution.® But it 
was @ fatal defect that the surname of the debtor was written in the 
warrant on an erasure, though the name was repeated without this defect 
in the after-part of the warrant, and the warrant referred to the petition 
where the debtor was fully designed.’? An objection that the certificate 
1 Johnson v. Lees, 1851, 14 D, 40. 5 Hanna v. Neilson, 1849, 11 D. 941; 


The objection was that there was no see Grant v. M‘Edwards, 1835, 13 S. 
warrant to the Sheriff Substitute to take 424 (debtor’s wrong address). 


the charger’s deposition. 6 King v. Baillie, 1844, 7 D, 228. 
2 Wilson v. Wilson, 1848, 11 D. 160. ” Henderson v. Rollo, 1871, 10 M. 104. 
3 Clelland y. Clark, 1849, 11 D, 601; 8 Ibid. 
aff. 7 Bel?’s App. 153; cf. Sim v. Yutle ° Hanna v. Neilson, 1849, 11 D. 941. 
and Jameson v. Wilson, p. 711, supra. 10 Cowan v. Watt, 1829, 7 8. 553,115. 


+ Tord, 999. 
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of registration of the execution of charge in the Register of Hornings 
was not signed by the keeper but by his depute was repelled! The 
schedule of charge stated the debt at £44, but the warrant and execution 
correctly stated it at £40; the creditor having offered to discharge his 
claim on payment of £40 and the expenses of the diligence, a note of 
suspension was refused.’ 

Where the debt is partly paid—tlf the debtor is imprisoned or even 
apprehended for a larger sum than is actually due, the proceedings are 
null and the debtor has a good claim of damages.? It has been already 
noticed that where a partial payment has been made after decree, but 
before a charge, a note thereof should be made on the back of the extract- 
decree and credit given in the schedule of charge. But failure to do 
this does not invalidate the charge im toto ; suspension is only granted 
quoad excessum.* Where a partial payment has been made after the 
charge is executed, it should be noticed in the minute for warrant to 
imprison by adding at the end: “It being hereby acknowledged that the 
said A. on paid to the said B. the sum of £ to account of 
the sums specified in the said charge.” If a partial payment is made 
after the granting of the letters of caption, or the fiat on the minute, an 
indorsation of the amount paid should be made on the back of the letters 
or minute. ° 

Where a Sist of execution has been granted.—If the debtor has raised 
a suspension of the charge and a sist of execution has been granted, the 
charger cannot of course proceed with his diligence till the sist is 
recalled.® Even although decree has been pronounced in the suspension 
in favour of the charger and has become final, the creditor cannot incar- 
cerate the debtor until the decree is extracted.’ 


APPREHENSION AND INCARCERATION OF DEBTOR.— When.—The appre- 
hension of the debtor may take place at any hour of the day or night. But 
the debtor cannot be apprehended on the Lord’s day or on a day appointed 
by Church or State for solemn fast or thanksgiving. It must be a general, 
not a parochial fast-day.® He cannot be apprehended when suffering 
from illness, so that removal would be dangerous to life or health.’ A 


1 Hanna v. Nelson, supra. 6 Cases in following note; Tatt v. 
2 Inch v. Thomson, 1832, 11 8, 93. Gordon, 1828, 6 S. 1056; M‘Christie v. 
3 Lesly v. Pringle, 1761, M. 11749; Kea, 1830, 8S. 481. 

Garden v. M‘Coll, 1826, 5 S. 123 (N.E. 7 Dick v. Chapeland, 1681, M. 15158 ; 


113); Watson v. Gardner, 1834, 12 S, Russel v. Scot, 1751, M. 8123; Lynch 

567, 588; Wilson v. Stronach, 1862, 24 vv. Buchanan, 1851, 13 D. 1402. 

Decal 4 See p. 304, supra. 8 Stair, 4. 47. 27; Bell’s Com. 2. 460, 
5 Garden v. M‘Coll, supra. 9 Bank. 4. 37. 20; Hope v. Drum- 
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second creditor may competently apprehend the debtor while in 
prison." 

Sanetuary.—The debtor cannot be apprehended within the Abbey of 
Holyrood-house or the adjacent grounds, including Arthur’s Seat. These 
form a sanctuary anciently called “The Girth,” as forming a circle within 
which the person is safe.2 The Duke of Hamilton is Master of the 
Girth—i.ec. Keeper of the Abbey, within which he exercises jurisdiction 
by a Bailie. A debtor who retires to the Sanctuary is protected the 
moment he passes the confines, and this protection continues for twenty- 
four hours. To enjoy it longer he must enter his name in the Record of 
the Abbey Court, and a certificate of protection signed by the Bailie is 
then granted to him.’ The protection is available only within the pre- 
cincts, but it continues on the debtor’s return if he has not been absent 
for fourteen days.* 


Crown debtor,’ or to a debtor in an obligation ad factum prestandum.® 


The privilege of Sanctuary does not belong to a 


It does not prevent apprehension on a fwgw warrant,’ and any debtor 
may be imprisoned within the Abbey Jail for debts contracted within 
the Sanctuary.6 The concurrence of the Bailie of the Abbey should 
be obtained for the apprehension of a debtor within the Sanctuary or 
An insolvent debtor who 
has retired to the Sanctuary for twenty-four hours becomes notour 


for the execution of any warrant therein.? 


bankrupt.” 

Mode of Apprehension.—W hen apprehending the debtor, the messenger 
should have his blazon displayed. This is not necessary for the validity 
of the appprehension,"' but if it is not done the messenger may be lawfully 
The blazon is described by Lord Stair’ as a piece of brass or 
silver, having the impression of the King’s arms upon it, which is fixed on 


resisted.” 


the messenger’s breast so that the impression of the arms may appear. 
It is said to be from this that these officers are called messengers-at-arms. 
The messenger must show his warrant of incarceration,* but it is not 


moni, Elchies, “ Messenger,” No. 2; John- 
stone v. Glen, 1850, 12 D. 903. 

1 Ersk. 4. 3. 15; Ross’ Lect. 1. 344. 

4 Hrsk, 45 3. 205) Bell's Com, 2,461 
Bell’s Pr. sec. 2316; Ross’ Lect. 1. 231; 
E. of Strathmore v. Laing, 1826, 2 W. 
Sal, 

3 Ross’ Lect. 
463. 

2) Tbids 

5 Ersk, 4. 3. 25; Bell’s Com. 2. 462; 
Bell’s Pr, sec. 2316; Munro v. M‘Millan, 
1736, Elchies, “ Abbey,” No. 1. 


1, 334; Bell’s Com. 2. 


° Bell’s Com. Bell’s Pr. supra ; Turner 
v. Ross, 1709, M. 11802. 

7 Bell’sCom. Bell’s Pr. supra, Seep. 692. 

8 Bell’s Com. 2. 464; Bell’s Pr. sec. 
2316; Berry v. Bowes, 24 Feb. 1820, 
F.C. 

® Bell’s Com. 2. 463, 

10 Bankcy. Act, 1856, sec. 7. 

1 Ross’ Lect. 1. 338 ; Bank. 4. 37. 13; 
Bell’s Com, 2. 436. 

2 Stair, 4. 47. 14; Scott v. North of 
Scotland Bank, 1855, 17 D. 292. 

18 Supra. 14 Bell’s Com. 2. 436. 
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necessary that he should touch the debtor with his wand of peace to con- 
stitute legal imprisonment.’ But this solemnity is necessary to constitute 
deforcement in case of resistance. The messenger has power, whether 
the warrant be letters of caption or the warrant under the Personal 
Diligence Act, to open shut and lockfast places; and he may break open 
not only rooms and presses after he has obtained admission to the house, 
but also the outer door of the debtor’s dwelling-house or office or that of 
any other person in which he has reasonable ground to believe that the 
debtor is concealed, and although the occupier denies that the debtor is 
concealed there.® 

The messenger’s duty to his employer is to carry the debtor instantly 
to prison. While the officer may delay for some hours, if the debtor ask 
it, that the latter may have a last opportunity to settle the debt, the 
messenger will be lable if the debtor escape between his apprehension 
and actual imprisonment.* The messenger is not entitled unless the 
debtor expressly requests it to carry him anywhere but to prison.° 
Although the debtor makes no objection at the time, it is illegal ;° and 
the officer should therefore obtain written evidence of the debtor’s request 
for delay.’ If the debt is not settled the debtor is entitled to insist on 
being carried to the nearest sufficient prison. The practice was to carry 
the debtor to the prison which he himself desired, if it was equally secure 
and convenient for the creditor; but to this the debtor is not entitled as 
matter of right.® If after being apprehended the debtor escape to the 
Sanctuary the messenger may pursue and take him out by his own 
authority provided that the pursuit is made immediately after the escape 
and not ex imtervallo.° 

Booking the debtor at the jail—The messenger produces to the jailer 
the warrant of imprisonment, and leaves with him either the warrant or a 
charge given upon it, or at least a certified copy thereof. This is necessary, 
as the debtor is entitled at any time to see the writs upon which he is 
detained.’ Where the warrant was delivered, an error in the creditor’s 


1 Scott v. North of Scotland Bank, 14; Ross’ Lect. 1, 341; Campbell on 


supra ; Stair, Bank. supra ; contra, Bell’s 
Com. supra, Ross’ Lect. 1. 339. As to 
the imprisonment or absconding necessary 
to constitute notour bankruptcy — see 
Ewing v. Jameson, 1808, M. App. “ Bank- 
rupt,” No. 27; Lamont v. Stewart, 1808, 
ibid. No. 29; Blaikie v. Glegg, 21 Jan. 
1809, F.C. ; Nicolson v. Johnstone, 1872, 
11M, 179. 2 Thid. 

3 Campbell on Citation, p. 255. 

4 Bell’s Com. 2. 4386; Bank. 4. 37. 


Citation, p. 252. 

5 Garden v. M‘Coll, 1826, 5 S. 123 
(N.E. 113); Bell’s Com. 2. 437. 

8 Ibid. * Bell’s Com. supra. 

8 Bell’s Com. 2.436; Bank. 4. 37. 13 ; 
Ross’ Lect. 1. 342. As to former custom, 
Stair, 4. 47. 16. 

® Campbell on Citation, p. 255. 

10 Bell’s Com. 2. 4387; Ross’ Lect. 1. 
342, 344. Until the proper writs were 
left the magistrates were not liable for 
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name in a certificate endorsed by the messenger on the warrant did not 
invalidate the diligence. The amount of the debt and the prisoner’s 
name are then entered in a register.?, The debtor is entitled to know at 
once how much he has to pay to obtain his liberation ; and if he pay the 
debt as it appears in the prison register, or consign this amount in the 
hands of a local magistrate, or of ‘the keeper of the jail, he must be 
liberated.? The incarcerating creditor is no party to this; and was not 
liable in damages for refusing to order the debtor's liberation after a 
receipt by the magistrate for the debt had been shown to him.’ It is 
said that other creditors may apprehend the debtor in prison by lodging 
their warrants of imprisonment with the jailer,’ but something more than 
this is required; there must be apprehension of the debtor that he may 
have personal notification of the amount for which he isimprisoned. The 
debtor is entitled to liberation on account of bad health.° The applica- 
tion was formerly by note of suspension and liberation,’ but is now by 
application to the Sheriff. 

Bond of Presentation.—After the debtor is apprehended, a friend may 
come forward and offer that if the debtor be liberated he will present him 
to the creditor at a particular time and place. If the creditor agree, the 
offerer grants a bond of presentation,’ proceeding on the narrative that 
the debtor is in the messenger’s custody, narrating the particulars of the 
charge and that the creditor has agreed to delay putting the warrant to 
further execution on condition of the bond being granted, and binding 
himself and his heirs, etc., to present the person of the debtor to any officer 
holding the warrant at a specified place (usually the messenger’s office) 
on a certain day at a specified hour and that without any sist, suspension 
or other legal impediment to the warrant being then put in force; and 
failing such presentment, binding himself and his heirs, etc., to pay to the 


Feb, 1675. 


the debtor’s escape (Stevenson v. Manson, 
1685, M. 1172). Thereafter they were 
liable for the insufficiency of the prison 
or the negligence of the jailers. Their 
liability was the debt as booked (Blazr v. 
Town of Edinburgh, 1704, M. 3468; Bell’s 
Com. supra ; Ross’ Lect. 1. 343; Ersk. 4. 
3. 13; Bank. 4.37.15), Their liability 
ceased by 2 & 3 Vict. c. 42. See23 & 
24 Vict. c. 105, and 40 & 41 Vict. c. 53. 
1 Wardrop v. Potter, 1846, 8 D. 526. 
2 Bell’s Com, 2.437. This is the jailer’s 
business, Bell’s Com. supra ; Ross’ Lect. 1. 
343; Schaw v. Wanse, 1683, M. 9354. 
3 Forbes v. Alison, 1823, 2 S. 169 
(N.E. 152); Bell’s Com. supra; A. S. 5 


Anciently a judicial pro- 
cess was necessary for liberation as im- 
prisonment proceeded on the fiction of 
rebellion to the Crown, Ersk. 4. 3. 15; 
Ross’ Lect. 1. 346. 

4 Forbes v, Alison, supra. 

> Ross’ Lect. 1. 344; Menzies’ Convy, 
293. 

6 Bell’s Com. 2. 441; Bell’s Pr. sec, 
2319; A.S. 14 June 1671. 

7 Gullies, 1843, 5 D, 512. 

8 23 & 24 Vict. « 105, sec. 72, not 
repealed by 40 & 41 Vict. ¢ 53. 

® A letter to the messenger is sufficient ; 
the creditor may sue thereon—Cheyne v. 
M‘Donald, 1863, 1 M. 960, 


BOND OF PRESENTATION (eu 


creditor the amount of the debt with interest, penalty (if any), and 
expenses.' A clause of registration for execution is of no value; the 
obligation for payment being conditional on non-presentment this must 
be proved in order to make the obligation effectual. An ordinary action 
is therefore required to enforce payment.? The obligation must be in 
writing ; it cannot be constituted by parole, even where rei interventus 
has followed.? Where the defender is found liable on the bond the 
expense of after-stamping falls on him.* 

The presentment must be substantially and bona fide implemented ; 
but it is not required that the debtor should be presented exactly at the 
agreed-on moment. What is substantial compliance depends on the 
circumstances of each case.? The debtor was in attendance at half-past 
twelve (by one o’clock being the time agreed on) and then left, and the 
creditor came at one and left at quarter past; the debtor having returned 
before half past one sent notice to the creditor; it was found that the 
bond had been duly fulfilled. The case was decided entirely on its own 
circumstances, which were thought to show sufficient implement of the 
presentation “ by one o’clock ”—words not so strict as “at one o'clock.” 
The cautioner however was refused his expenses, the Court being desirous 
that no encouragement should be given to negligence or want of punctu- 
ality. If the bond provides that the presentation shall be made before 
a certain day, or if no particular hour is specified, notice of the time 
at which the presentation is to take place must be sent to the creditor, in 
order that he may be prepared to put his diligence in execution.” If the 
debtor appear under protection of a note of suspension passed and inti- 
mated, or even with a sist thereon, the cautioner’s obligation is not 
implemented and he is therefore liable. The cautioner is not entitled to 
have the action against him sisted until it is ascertained in the suspen- 
sion whether the sum in the decree was really due by the debtor. 

The only defences competent to the cautioner are the death of the 
debtor, or such illness that presentation would endanger his life or health 
(and this should be certified by a medical man), or inevitable accident. 
When presentation becomes possible, notice must be sent to the creditor 


1 Ross’ Lect. 1. 353. 6 M‘Gown vy. Neilson, supra ; see Ross 

2 [bid. v. Muat, 1800, Hume, 405. 

3 Chaplin v. Allen, 1842, 4 D. 616. 7 M r Whitson. 1834. 12 § 

4 Cheyne v. M‘Donald, 1863, 1 M. 699 Renee, ans? : 
960. 

5 Bell’s Com. 1. 402; Ross’ Lect. 1. 8 Cheyne v. M‘Donald, 1863, 1 M. 
354; Pitblado v. Mayne, 1695, M. 1808 ; 960; M‘Neill v. Black, 1814, Hume, 
M‘Gown v. Neilson, 1829, 8 8S. 142; 103; Harding v. Turnbull, 1797, Hume, 
Cheyne v. M‘Donald, 1863, 1 M. 960. 402. 
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and presentation then made. If the non-fulfilment arises from the 
voluntary act, fault or neglect of the debtor, as his enlistment as a 
soldier? or his flight to the Sanctuary,> the cautioner is liable. The 
cautioner was held liable where the non-presentation was due to the 
debtor being imprisoned for another debt. But this has been questioned 
on the ground that the imprisonment was an inevitable accident and the 
creditor derived all the benefit which he could have had by himself 
imprisoning the debtor.’ The creditor must not discharge the debtor or 
give him time (<e. by special contract, thus tying up the hands of the 
cautioner), otherwise the granter of the bond, who is entitled in these 
respects to the privileges of an ordinary cautioner for debt, will be dis- 
charged.’ But the granter, although he has received from the creditor an 
assignation of the debt and diligence, has no claim against a cautioner 
for the debt.” The obligation being ad factum prestandum the cautioner 
is not entitled to the benefit of the septennial limitation.* 

Aliment—Act of Grace.—Until 1696 there was no legal provision for 
the maintenance of those imprisoned for civil debts and the expense fell 
upon the royal burghs which had received them into their prisons. In 
that year the Act of Grace provided that a debtor in a civil debt, who 
stated on oath that he could not maintain himself, should be supported by 
The debtor’s oath of poverty is required and 
The creditor may lead proof that the 


the incarcerating creditor. 
is prima facie proof of indigence.'° 
debtor has fraudulently abstracted his property; but mere suspicious 
If the debtor 
has already an alimentary pension or provision he is not entitled to 
aliment unless he gives it up to his creditors.” Intimation that the debtor 
intends to apply for the benefit of the Act must be made to the incarcer- 
ating creditor or his agent.'* The rate of aliment was fixed by the judge 
The Act made 3d. the minimum but did not fix the maxi- 


circumstances will not disentitle the debtor to aliment.!! 


awarding it. 


1 Callander v. Bruce, 1704, M. 1808 ; 
Polstead v. Scot, 1681, M. 1807; Bell’s 
Com. 1. 402; Ross’ Lect. 1. 355-6. 

2 Henderson v. Graham, 1710, M. 
1809 ; Ross’ Lect. supra. 

3 Douglas v. Wallace, 1842, 5 D. 338. 

4 Polstead v. Scot, supra; Ross’ Lect. 
supra. 

5 Bell’s Com. 1. 402; Bell’s Illustns. 
1. 206; Menzies’ Convy. 303. 

6 Dixon & Douglas v. Thomson, 1847, 
9 D. 679. This is assumed in this case. 

7 Smith v. Ogle, 11 Dec. 1811, F.C; 
Graham v. Little, 1731, M. 3364; Ross’ 
Lect. 1. 358. 


8 Ross’ Lect. supra; Monro v. Bain, 
1741, M. 11017. 

9 1696, c. 32; Ross’ Lect. 1. 349; 
Ersk. 4. 3. 28; Bell’s Com. 2. 445. 

10 Minorgan v. Hogg, 1824, 3 8. 117 
(N.E. 77); Smellie & Co. v. Norman, 
1823, 2S. 129 (N.E. 121); Bell’s Com. 
2. 445, 8, 

Ibid. 

2 M‘Kenzie v. Blair, 1734, M. 11809 ; 
Arnold v. Lyon, 1825, 3 S. 645 (N.E. 
451); Brechin v. Taylor, 1842, 4 D. 909 ; 
Ross’ Lect. 1. 349 ; Bell’s Com. 2. 448. 

13 M‘Kenzie v. M‘Lean, 1830, 8 S. 
306 ; Ross’ Lect. Bell’s Com. supra. 
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mum, and magistrates, probably more from a desire to empty their prisons 
than from motives of humanity, fixed the rate as high as possible so that 
creditors often rather chose to abandon their diligence. This practice 
was however corrected by the Court of Session and the amount came to 
be about 1s. a day. 

When aliment was awarded intimation was made to the incarcerating 
creditor and the aliment had to be furnished within ten days. If this was 
not done the debtor might be liberated on the expiry of the tenth day from 
the date of the intimation, not counting the day on which intimation was 
made.’ The aliment awarded is, however, to be appropriated tothe prisoner's 
maintenance from the date of the award and not from the expiry of the 
ten days within which the aliment is ordered to be lodged ; so that if the 
suin lodged is exhausted by being applied towards the debtor’s aliment 
from the date of the award he is entitled to liberation. If at any time 
the aliment is exhausted, the debtor on the jailer granting a certificate to 
that effect is entitled to liberation.* If the debtor afterwards come into 
funds repayment of the aliment may be claimed.’ 

The only change made on the Act of Grace is that the creditor or 
some person for his behoof must deposit ten shillings with the jailer 
when the debtor is incarcerated. In practice the deposit was made by 
the messenger. The sum deposited is to be applied for the debtor’s main- 
tenance down to the date of the award at a rate not exceeding a shilling 
a day and the balance if any is returned. Where the prisoner is incar- 
cerated in the evening, the day of incarceration is not to be counted as a 
day to which the aliment is to be applied.’ If aliment is refused or if the 
debtor does not make application the sum so expended is a debt due by 
the prisoner to the creditor.* The debtor claiming the benefit of the 


1 Bell’s Dict. “ Act of Grace”; Bell’s 
Com. 2. 447; White v. Robertson, 1858, 
21 D, 28; Young, 1874, Guthrie’s Sh. 
Ct. Ca. 23. 

2 Hood, Henderson & Oo. v. Mackirdy, 
14 Dec. 1813, F.C.; Blair v. Town of 
Edinburgh, 1704, M. 3468; Ersk. 4. 7. 
28; Bell’s Com. 2. 448. Blair’s case 
shows that the ten days is a tempus 
continuum and is to be counted de 
momento in momentum. It would there- 
fore be sufficient if twenty-four hours 
had expired after the intimation. 

3 M‘Iver v. Mags. of Linlithgow, 1832, 
118. 144; Gibb v. Mags. of Hamilton, 
1833, 12 8. 28. 

4 Gibb v. Mags. of Hamilton, supra ; 
Pender v. M‘Arthur, 1846, 8 D. 408; 


White v. Robertson, 1858, 21 D. 28; 
Thomson v. Mags. of Kirkcudbright, 1878, 
5 R. 561. It would seem advisable to 
intimate the failure of the aliment to the 
creditor, although the above cases show 
this was not the practice. 


5 Rodger v. Miller, 1799, Hume, 491 ; 
Carnaby v. Duncan, 1 Dee. 1815, F.C. 
(L. Glenlee); O’ New yv. Pattison, 1865, 
Guthrie, Sh. Ct. Ca. 21; Henderson v. 
Alexander, 1857, 29 Jur. 559. 

8 6 Geo. IV. c. 62, sec. 1. 

7 Gibb v. Mags. of Hamilton, supra ; 
see Thomson v. Mags. of Kireudbright, 
1878, 5 R, 561. 

86 Geo, IV. ¢ 62,-secs. 2. 3; Civil 
Imprisonment Act, 1882, sec. 8, 
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Act of Grace is bound to execute at the creditor’s expense, if required in 
writing so to do, a disposition omniwm bonorwm in favour of the incarcer- 
ating creditor for behoof of all his creditors; otherwise he is not entitled 
to aliment.! He may even be refused aliment if he decline to assign a 
part of his wages, upon doing which the creditor was willing to liberate 
him.? At the time of granting the disposition the debtor may be 
examined on oath as to his assets.’ 

Debt is not discharged by Liberation —lIf the debtor has been liberated 
on account of the creditor’s failure to lodge aliment, the debt and diligence 
are not discharged.* The debtor may be re-incarcerated but the creditor 
will not be allowed to use the diligence oppressively.” The competency 
of the renewed use of diligence therefore depends on the circumstances of 
each case. If the creditor's failure to aliment is due to patent neglect on 
his part, re-incarceration will not be permitted shortly after liberation.® 
The lapse of five months between liberation and re-incarceration was 
insufficient,’ but eleven months was enough.’ If there has been no 
positive neglect by the creditor the debtor may be re-incarcerated 
immediately or shortly after liberation; as where no notice,? or an 
ambiguous ’° or wrongly-dated notice, had been sent that the aliment 
was exhausted. The statement that “although the creditor may re- 
incarcerate his debtor on the very day after the liberation, he cannot 
justifiably do so, unless some decisive change of circumstances has occurred, 
such as the debtor’s succession to an estate, or the discovery of some 
” 2 is only correct where the liberation was due 
to the neglect of the creditor to provide aliment after proper intimation 
made to him.’* It rests upon the debtor to show that such an oppressive 
use has been made of the diligence as to entitle him to the equitable 


impropriety in his conduct, 


1 6 Geo, IV. ¢ 62, sec. 7. The dis- 
position is exempt from stamp duty—Rae 


for which he had incarcerated the tenant. 
See a peculiar case, Campbell v. Millar, 


v. Henderson, 1837, 15 8. 653 ; Johnstone 
v. Peddie, 1836, 14 S. 380. 

2 Brechin v. Taylor, 1842, 4 D. 909. 

3 M‘Donald v. Mags. of Inverness, 
1826, 4 8, 411 (NE. 414). 

4 Ersk. 4. 3. 28; Bell’s Com. 2, 449; 
Abercromby v. Brodie, 1759, M. 11811; 
Pollock v. Fulton, 1769, M. 11815; Boyd 
v. Ponton, 21 Dee. 1811, F.C.; Morison 
v. Forbes, 1826, 4 S. 668 (N.E. 675). 
Law v. White, 1709, M. 11803 and Boyle 
v. Mags. of Forres, 1724, M. 11808 are 
overruled. 

5 Ersk. supra. In Spence v. Bisset, 
1861, Guthrie’s Sh. Ct. Ca. 302, a landlord 
was not entitled to sequestrate for rent 


1850, 13 D. 78. 

6 Crawford v. Dawson, 1836, 14 8. 
688; M‘Kenzie v. M‘Lean, 1830, 8 S. 
306—delay to furnish aliment for two 
days after intimation sent. 

7 M‘Kenzie v. M‘Lean, supra. 

8 Morison v. Forbes, 1826, 4 8. 668 
(N.E. 675). 

9 Denovan v. Cairns, 1845, 7 D. 378; 
Forgie v. Stewart & M‘Donald, 1876, 3 
R. 1149. 

10 White v. Robertson, 1858, 21 D. 28. 
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2 M‘Kenzie v. M‘Lean, supra (L. 
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13° Forgie v. Stewart & M‘Donald, supra. 
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interference of the Court.! Where the debtor refuses to implement the 
conditions upon which liberation was granted or where he has conveyed 
away his property to the prejudice of his creditors, re-incarceration will 
be allowed and may be repeated.? 

What prisoners are entitled to Aliment.—The statute provided for 
prisoners in a “Civil Debt or Cause.” In the earlier decisions the Court 
restricted the meaning of these words to debts arising ex contractu, and 
refused the benefit of the Act to all persons who were confined for debts 
arising from delict.? This interpretation was entirely opposed to the 
preamble and principle of the statute. The Act proceeds on the narrative 
that prisoners must either starve or be a burden upon the burgh, and the 
object of the law was to distinguish between those who were to be sup- 
ported from the public funds (1.e. criminals) and those who being confined 
for no public offence but at the suit of an individual must be supported 
by him, or if not, entitled to liberation. This distinction was first applied 
in the case of Clark v. Johnstone and has been adopted ever since.* In 
that case a person was found guilty of assault and was sentenced to pay 
£3 to the party injured, £1 to the public prosecutor, and £2 of costs, and 
to find security for a year. 
incarcerated the debtor for the £3 or the fiscal for the £2 of expenses 
they must aliment him; but that the latter need not do so if the im- 
prisonment was for the £1. A penalty payable to a private prosecutor 
in a prosecution under the Salmon Fisheries Acts was found to be a 
civil debt in the sense of the Act.° The Crown is bound to aliment a 
debtor imprisoned for non-payment of taxes,° but it would seem that 
debtors in obligations ad facta prestanda are not entitled to aliment.' 
The debtor must be in prison to be entitled to the benefit of the Act of 
Grace—not liberated upon a sick bill.® 


It was found that if the private party 


1 Thid.; Boyd v. Ponton, 21st Dee. 
1811, F.C. 

2 Inglis v. Taylor, 1833, 11 8S, 955. 

3 Ersk. 4. 3. 28; Bell’s Com. 2. 445 ; 
M‘Lesly, 1738, M. 11810; Will v. 
Urquhart, 1754, M. 11810; Wright v. 
Taylor, 1768, M. 11813; Stewart v. 
Leslie, 1783, M. 11817. 

4 Bell’s Com. 2. 446; Clark v. John- 
ston, 1787, M. 11818; Artken v. Gray, 
1790, M. 11819; Douglas v. Her Crs., 
1794, M. 11795; Fleming v. Muller, 
1862, Guthrie’s Sh. Ct. Ca. 20. 

5 Robertson v. Collins, 1837, 15 S. 
572; as to breaches of statutory regula- 
tions, see Phillips v. Steel, 1847, 9 D. 


318; Campbell v. Young, 1835, 13 S. 
535 (L. Moncreiff, 541); Dunlop v. Hart, 
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8 Adv.-Gen. v. Mags. of Inverness, 1856, 
18 D. 366. 

7 Ersk, 4. 3. 28; Bell’s Com. 2. 446; 
Turner v. Ross, 1709, M. 11802; Will 
v. Urquhart, 1754, M. 11810; Edwards 
v. Physicians of Glasg. 11th July 1818, 
F.C.; Smith v. Nicholson, 1853, 15 D. 
697; Brechin v. Taylor, 1842, 4 D. 
909. 

8 Bell’s Com. 2. 447; see M‘Lazne, 
1821, 1 S. 61 (N.E. 62). 
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Persons exempt from Imprisonment.—Certain classes of persons are 
exempt from imprisonment for civil debts. Pupils," lunatics,? married 
women during coverture,® peers, widows of peers,’ and, during the sitting 
of Parliament and for forty days before and after, Members of the House 
of Commons,® are exempt. Debtors who have received personal protection 
in a process of cessio or under section 47 of the Bankruptcy Act, 1856, or 
who are within the precincts of the Sanctuary, cannot be imprisoned 
unless for obligations ad facta prestanda or debts contracted within the 
Sanctuary. Imprisonment is impossible against corporations or public 
companies or persons abroad. 

There are however several exceptions to the rule that married women 
cannot be imprisoned. (1) If the wife has obtained decree of separation 
or a protection order, she may, while living separate, contract, sue and be 
sued as if unmarried and may be imprisoned on her obligations.’ (2) If 
while the husband is abroad, civilly dead, or insane, the wife has entered 
into trade, her business obligations may be enforced by diligence against 
her person or estate.6 Under the Married Women’s Property Act, 1877, 
the wife has an implied power of engaging in business, and her contracts 
would seem enforceable by diligence against the person although the 
husband was not absent or incapax. (3) Imprisonment is competent on 
her obligation ad factum prestandum.? In some cases the wife may 
contract a valid personal obligation, but cannot be imprisoned thereon. 
(1) If living separate a wife may pledge her credit for necessaries, so as 
to validate diligence against her aliment or separate estate,!? but not 
diligence against her person.’ (2) Her personal obligation if in rem 
versum will warrant diligence against her separate estate but not against 


her person.” But she may be imprisoned after the dissolution of the 


1 1696, c. 41; Ersk. 4. 3. 25; Bell’s 
Com. 2. 458; Johnston, 1577, M. 8906 ; 
Somerville, 1625, M. 8906; M‘Kenzte v. 
Scott, 1694, 4 Br. Sup. 282. 

2 Bell’s Com. 2. 459. 

3 Ersk, supra; Bank. 4.37.16; Bell’s 
Com. supra; Bell’s Pr. sec. 1612 ; Gordon 
v. Pawn, 1738, M. 6079. 

* Ersk., Bank. supra; Bell’sCom. 2. 460. 

5 Bell’s Com. supra ; M‘Donald, 1756, 
M. 10031. 

6 Ersk. Bell, supra. 

7 Conjugal Rights Act, 1861, secs. 6 
and 1; Fraser on Hush. and Wife, 1. 551, 
et seq. 

8 Churnside v. Currie, 1789, M. 6082 ; 
Orme v. Diffors, 1833,12S. 149; Russel 


v. Paterson, 1629, M. 5955; see Bell’s 
Com. 2.167 ; Fraser, H. & W. 1. 545-553. 
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Bank. 1. 5. 74; Fraser, H. & W. 1. 551. 
The authorities cited by Lord Fraser, 
1. 553, do not support his statement that 
diligence may be done against a wife’s 
person upon her obligations for necessaries, 
if the husband was abroad. Diligence 
against the person is only allowed where 
the wife has entered into trade. 

ll Ersk. supra ; Fraser, supra. 

12 Bell’s Pr, secs. 1611-2; Ersk. supra ; 
Bank. 1. 5. 75; Fraser, H. & W. 1. 535, 
541, Gray v. Wylie, 1840, 2 D. 1205. 
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marriage.’ (3) Her separate estate but not her person may be attached 
for payment of damages ex delicto2 After the marriage is dissolved she 
may be imprisoned? It has been questioned whether it is a good 
objection to a fuge warrant proceeding on a claim arising ew delicto that 
the debtor was a married woman.* 


DEBTS FOR WHICH IMPRISONMENT IS NOW COMPETENT.—When im- 
prisonment became generally competent there was no limit on the 
amount or nature of the debt for which it might take place. Three 
statutes—the Small Debts Act 1835, the Debtors Act 1880, and the 
Civil Imprisonment Act 1882—have introduced limitations which prac- 
tically deprive the creditor of this diligence for ordinary civil debts. 

Small Debts Act.—By the Small Debts Act, 1835,° imprisonment for 
civil debts not exceeding £8:6: 8 exclusive of interest and expenses was 
abolished ; but nothing contained in the Act was to affect obligations ad 
facta prestanda, or the right of the Crown and its officers, or the fiscals 
of Courts of law or others, to imprison as formerly for taxes or penalties 
due to the revenue, or for fines or forfeitures imposed by law, or was to 
apply to imprisonment for poor rates or local taxation or sums decerned 
for aliment. Penalties for contravention of statutes authorising im- 
prisonment are looked upon as guasz criminal and are not civil debts in 
the sense of the Act. A person was convicted at the instance of a 
private prosecutor of an offence under the Salmon Fisheries Act ® and 
found liable in a penalty and expenses which did not amount to £8:6:8. 
By the Act the penalty was to go to the prosecutor and might be 
recovered by poinding and imprisonment. Warrant was duly granted 
and imprisonment followed. In a suspension it was found that the 
penalty and expenses were not a “civil debt” in the sense of the Small 
Debts Act and that the defender was properly incarcerated. It was also 
held to fall under the excepted cases.’ 

As to what is interest—a person, who had borrowed £10 from which 
15s. was deducted by the lender as interest in advance, granted a pro- 
missory note for the £10, and by a separate writing bound himself to repay 
that sum in weekly instalments of 10s., and in the event of failing for 
two successive weeks to pay these instalments then to pay to the lender 

1 Gray v. Wylie, supra. 3 Ibid. 

Zeus KOmeo+ eebank. mleeo.). 69's 4 Crowder v. Watson, 1831, 10 8. 29 ; 
Fraser, H. & W. 1. 557; Murray v. aff. 6 W. &S. 271. 
Graham, 1724, M. 6079; Gordon v. 5 5 & 6 Will. IV. c. 70. 


Pain, 1738, M. 6079; Chalmers v. 6 9 Geo. IV. c 39. 
Douglas, 1790, M. 6083, 3 Pat. 213. 7 Lawson v. Jopp, 1853, 15 D, 392. 
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an additional sum of 2d. for each pound or part of a pound of the total 
amount of the note and that for every week’s failure till such time as the 
lender proceeded to recover as otherwise provided for. £1:14s. was 
paid leaving a balance due of £8: 6s.; to this was added £1 being 2d. a 
week per pound as agreed on for 100 weeks—restricted to 12 weeks. 
The debtor having been incarcerated imprisonment was found incom- 
petent as the additional payments were to be considered as interest.’ 
Debtors Act, 1880.—By the Debtors Act, 1880,’ it is provided that no 
person shall be apprehended or imprisoned on account of any civil debt, 
with the exception of (1) taxes, fines or penalties due to Her Majesty, and 
rates and assessments, and (2) sums decerned for aliment. In the 
excepted cases imprisonment can only be for twelve months. Nothing 
contained in the Act is to prevent the apprehension or imprisonment of 
any person under a warrant granted against him as being im meditatione 
fuge or under any decree or obligation ad factwm prestandum.* 
Taxes—Taxes being debts due to the Crown have always been 
specially favoured as regards diligence. Even if the amount due is under 
£8:6:8 imprisonment is still competent therefor. Although no express 
exception had been made in the Small Debts Act, 1835, and Debtors Act, 
1880, taxes it is thought would be excepted by implication, as the rule of 
law that the Crown is not affected by statutes unless specially named 
therein would probably apply.* Debtors for taxes are entitled to aliment 
under the Act of Grace,’ but not to the protection of the Sanctuary,° 
although they seem entitled to cessio bonorum.' The period of imprison- 
ment cannot exceed twelve months, but this applies to each year’s taxes 
separately—the debtor may be imprisoned for twelve months for each year’s 
taxes as it periodically becomes due. His remedy is to apply for cessio® 
Fines or penalties due to Her Majesty—These are in much the same 
position as taxes; but as such debts are not strictly civil debts,’ debtors 
incarcerated in respect of them could not claim aliment, the benefit of 
the Sanctuary, or cessio bonorum.’” The expenses of the prosecution for a 
fine or penalty are in the same position as the penalty itself guoad im- 


1 Shaw v. Morrison, 1877, 4 R. 637. 7 Adv.-Gen. v. Mags. of Inverness, 
2 43 & 44 Vict. c 34, sec. 4. supra (L. Mackenzie); Walker v. Bryce, 
3 Sec. 4. 1881, 9 R. 249 (L. Pres.); Bell’s Com. 
4 Adv.-Gen. v. Mags. of Inverness, 2. 475, 
1856, 18 D. 366; Adv.-Gen. v. Edmunds, 8 Walker v. Bryce, supra. 
1870, 22 L.T., N.S. 667, ® Lawson v. Jopp, 1853, 15 D. 392. 
5 Adv.-Gen. v. Mags. of Inverness, 10 Bell’s Com. 2. 445, 475, 462; Ersk. 
supra. 4, 3. 25; Stewart v. Leslie, 1783, M. 


6 Ersk. 4. 3. 25; Bells Com. 2. 11817; Clark v. Johnston, 1787, M. 
462, 11818; Douglas, 1794, M. 11795. 
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prisonment.' But a person imprisoned for expenses whether due to the 
public or a private prosecutor has the benefit of the Act of Grace? It 
has been noticed that a penalty payable to a private prosecutor (or 
expenses of the prosecution whether payable to a private or the public 
prosecutor) is a civil debt in the sense of the Act of Grace® On the 
other hand, it is not a civil debt within the meaning of the Small Debts 
Act, 1835, by which imprisonment is incompetent if the amount is under 
£8:6:8.4 It will be observed that the Debtors Act, 1880, abolishes im- 
prisonment “on account of any civil debt” and that the exception of 
penalties applies only to “fines or penalties due to Her Majesty ”—no 
mention being made of those due to a private prosecutor. It may there- 
fore be contended on the strength of the above decisions, and from the fact 
of penalties to the Crown being specially excepted from the operation of 
an Act which proposes to abolish imprisonment only for civil debt, that 
penalties payable to a private prosecutor are civil debts and that im- 
prisonment for these is now incompetent. Although such penalties do 
not come under civil debts in the Small Debts Act, it is to be noted that 
the excepting clause was there much wider as it excepted all fines or for- 
feitures to be imposed by law. It would however probably be held that 
the words “civil debt” in the Debtors Act are used in a different sense 
from that in the Act of Grace and that they are to be construed in the 
same sense as civil debts in the Small Debts Act; or the definition of the 
Summary Procedure Act, 1864 (sec. 28) might be adopted. The im- 
prisonment which follows on failure to pay such penalties is not diligence 
for recovery of the debt but a punishment for failure to pay. The period 
of imprisonment is limited and its expiration extinguishes the obligation, 
whereas civil imprisonment was unlimited in extent and liberation did 
not extinguish the obligation. 

The period of imprisonment under the Debtors Act is limited to 
twelve months. The statute infringed will, however, fix the extreme 
period, which will invariably be shorter than twelve months, and the 
warrant will specify the exact period of imprisonment. 

Rates and Assessments.—Imprisonment has always been competent for 
rates and assessments; and still is, no matter how small the amount, 
unless express provision to the contrary is made in the statute imposing 
them. Such imprisonment will be very rare as the statutes imposing 
assessments generally provide exceptional means for their recovery, so 


1 Lawson v. Jopp, supra; The Queen 572; Adv.-Gen. v. Mags. of Inverness, 


v. Pratt, 1870, L.R. 5 Q.B. 176. supra. 
2 Clark v. Johnston, supra. 4 Lawson v. Jopp, supra; see also 
8 Robertson v. Collins, 1837, 15 S. White v. Simpson, 1862, 1 M. 72. 
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that if the debtor has any property at all it. can readily be attached. 
Where no funds of the debtor are available, the public will probably take 
care, if the Board do not, that the public funds are not spent in alimenting 
the debtor in prison. The Civil Imprisonment Act, 1882, provides that 
no person shall, on account of any failure to pay rates and assessments, 
be imprisoned for a longer period than six weeks in all at the instance of 
the rating authority of any one parish, combination, district, county, or 
burgh in respect of his failure to pay the rates and assessments due 
for any one year, without prejudice to any other civil rights and remedies 
competent to the rating authority.’ 

Obligations ad facta preestanda.—The law of Scotland has always 
allowed the compulsitor of imprisonment for the enforcement of obliga- 
tions ad facta prestanda, differing therein from many systems of juris- 
prudence which limit the creditor's remedy to a claim of damages. It 
must be clearly kept in view that it is not every obligation to perform 
which will be considered an obligation ad factum prostandum on which 
imprisonment can follow. Where the act to be performed is something 
in which the obligant’s work or services alone are concerned, gue in nudis 
Jinibus faciendt consistunt, as where a workman has undertaken a contract 
of service or an artificer or manufacturer a particular piece of work, specific 
implement will not be enforced and imprisonment is incompetent.’ 
Damages is in such a case the creditor’s only remedy. On the other hand, 
if the debtor’s obligation is to do a specific act (not a course of work but a 
simple act) as to deliver a specific thing,’ to consign money,' or to execute 
a deed,’ it being within his power to do so, the Court will decern for 
specific implement and this may be enforced by imprisonment. The 
following (decided in cases referring to married women) were also held to 
be obligations ad facta preestanda,—to enter the heirs of vassals, to receive 
adjudgers in lands holden of herself, to exhibit writings called for in letters 
of diligence,’ to divide lands with joint proprietors,’ and to infeft a person 
in lands.® 


It has been noticed that an order for consignation of money has been 


1 45 & 46 Vict. c. 42, sec. 5. * Mackenzie v. Balerno Paper Oo. 1883, 

2 Goudy, 622; Bell’s Com. 1. 352; 10R 1147. 
Hendry v. Marshall, 1878, 5 R. 687 (as to 5 Anderson vy. Buchanan, 1775, M. 
enforcing obligations in a lease); Errington 6081; Ridpath v. Yair, supra; Chisholm 
v. Aynesley, 1788, 2 Bro, Ch. 341. The v. Fraser, 1825, 3 S. 630 (N.E. 442); 
imprisonment of workmen or apprentices Taylor v. Macdonald, 1854, 16 D. 378. 
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Mast. and Serv. p. 101, et seg. Ersk. 1. 6. 19, 

3 Sibbald v. Alvas, 1678, M. 6074; 
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held to be an order ad factwm preestandum.' The facts were these. The 
defender in an action of count, reckoning, and payment admitted in his 
accounts having in his hands a certain sum and this he was ordered to 
consign. On his failure to do so he was charged under pain of imprison- 
ment, and incarcerated. He brought a suspension in which he averred 
that he was not in possession of the funds he was ordered to consign, and 
argued that as it was not in his power to implement the order it did not 
fall under the class of obligations ad facta prestanda for which specific 
implement could be ordained and imprisonment follow,-—that it was in 
reality a mere order to pay. The Court, however, held—a strong minority 
dissenting—that it was not a decree for payment, but an order to lodge 
the money in Court until it was seen if any debt was due and was there- 
fore a decree ad factum prestandum. It is true that the result of this 
decision is to bring about an anomalous state of matters, for an order for 
consignation of a sum of money pronounced pendente processu may be 
followed by imprisonment although on the termination of the action it 
may turn out that no debt is due; while the actual decree for payment 
of the debt itself cannot be followed by imprisonment. The contrary 
result would, however, lead to an equal anomaly as the Court would be 
unable to enforce a decree for consignation. The true view seems to be 
that indicated by Lord Rutherfurd Clark, that some decrees of consignation 
are decrees ad facta prostanda (e.g. where the debtor admits the possession 
of the funds or effects ordered to be consigned), while others, as a decree 
ordering the nominal raiser in a multiplepoinding to consign the fund 
im medio, are merely decrees of payment. 

Imprisonment on obligations ad factum prestandum was always and 
is still competent against those persons who were otherwise exempt from 
imprisonment, as married women, members of Parliament and others.” It 
was also competent although the debtor had obtained a personal protec- 
tion.2 Debtors incarcerated in respect of such obligations are not entitled 
to aliment under the Act of Grace,{ nor to the benefit of the Sanctuary,’ 
or of cessio bonorum.® The application for warrant to commit to prison 
may be appealed to the Court of Session; but if there are alternative 
conclusions for payment which show the value of the cause to be under 


£25 appeal to that Court is incompetent.’ 
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Alimentary debts—Sums decerned for aliment were exempted from 
the provisions of the Debtors Act, 1880; but after the lapse of two years 
the general power of imprisonment which the creditor had on the failure, 
however caused, of the debtor to pay, was taken away; and in place 
thereof it was required that there should be a wilful failure to pay not 
arising from mere inability and that the Sheriff should be satisfied of 
this. The change is certainly one for the better. By far the greater 
number of alimentary debts was for the aliment of illegitimate children 
and probably in no class of debts was imprisonment more often made use 
of by the creditor from motives of revenge. Accordingly a procedure, 
somewhat akin to that which prevailed in England of treating the failure 
to pay as a quasi criminal offence for which the judge had a discretion to 
award imprisonment (the discretion to be exercised if he is of opinion 
that the failure to pay is wilful), was adopted by the Civil Imprisonment 
Act, 1882. 

The third section provides that subject to certain exceptions no person 
shall be imprisoned for failure to pay any sum decerned for aliment. 

By the fourth section it is provided that “any Sheriff or Sheriff- 
Substitute may commit to prison for a period not exceeding six weeks, or 
until payment of the sum or sums of aliment and expenses of process 
decerned for or such instalment or instalments thereof as the Sheriff or 
Sheriff Substitute may appoint, or until the creditor is otherwise satisfied, 
any person who wilfully fails to pay within the days of charge any sum 
or sums of aliment, together with the expenses of process for which decree 
has been pronounced against him by any competent Court.”! The power 
of imprisonment can only be exercised by one of the Sheriffs. Although 
the decree for aliment has proceeded from the Supreme Court, the appli- 
cation for warrant to imprison must be made in the Inferior Court.” The 
words in the Act are “any Sheriff,’ but the Sheriff must have jurisdiction 
over the defender. Imprisonment can only be for six weeks, but this 
may be for each term’s aliment. The difficulty occasioned by the words 
of the Debtors Act, 1880, is obviated by the terms of this Act.® 

What are “sums decerned for aliment”? The words are not synony- 
mous with alimentary provisions, nor are they so comprehensive as to 
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include all accounts for the necessaries of life, i, alimentary debts. In 
one sense a person obtaining decree for the value of articles of food 
supplied by him is a creditor in a sum decerned for aliment, but he does 
not come under the provisions of the Act. The sums must be decerned 
for with the view to being applied when they are got in alimenting some 
living human being. A sum contained in a decree obtained by a parochial 
board against a son for their expenditure in alimenting his father is not 
a sum decerned for aliment in the sense of the Act.! But the holder of 
a decree for aliment can enforce payment of arrears by imprisonment.” 
Although a child for whose aliment the mother has obtained decree has 
died, imprisonment is competent for the arrears. Where decree is 
given for the aliment of a child, inlying expenses and expenses of process, 
the latter two sums are “sums decerned for aliment.’* It would seem 
incompetent to imprison for the expenses decerned for before any part of 
the sum decerned for as aliment falls due.’ If the decree for expenses is 
taken in name of the agent-disburser, he is not entitled to imprison the 
debtor.’ “ Right to a decree for aliment by assignation or other derivative 
title will not confer upon the person holding such decree, not being the 
person for whose benefit the aliment had been decerned, the right to 
enforce that decree by imprisonment.”’ From the context it is apparent 
that the Act applies only to decrees of Court and not of registration. 
Although a bond with a consent to registration has been granted for an 
alimentary debt it is a necessary preliminary to imprisonment that decree 
should have been obtained in an action founding on the bond.® 

The warrant to commit to prison may be applied for by the creditor 
in the sum or sums decerned for without any concurrence.’ So if the 
creditor is under curatory the guardians need not concur in the applica- 
tion. The Act does not provide the form which the application may 
take and in practice a petition is presented to the Court and served upon 
the debtor in the ordinary way. As the expense of the proceedings falls 
upon the applicant,’? some simpler process, as application by minute, 
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should be made competent. It is essential that the debtor be cited to 
appear before the Sheriff. A warrant granted by the Sheriff de plano to 
search for and apprehend the debtor and to bring him up for examination 
is illegal. The debtor must be cited to appear on a specified day and at 
a particular hour. The application must be disposed of summarily and 
without written pleadings.” It is to be disposed of with reference to the 
circumstances of the debtor at the date of the application. If the 
Sheriff is then satisfied of the debtor’s inability to pay, the application 
must be dismissed. The Sheriff is not entitled to continue the petition 
for a specified time on the chance of the debtor's circumstances improvy- 
ing. A new application may be made.’ The failure to pay is presumed 
to have been wilful until the contrary is proved by the debtor, but a 
warrant of imprisonment will not be granted if it is proved that the 
debtor has not since the commencement of the action in which the decree 
was pronounced possessed or been able to earn the means of paying the 
sum or sums in respect of which he has made default or such instalments 
thereof as the Sheriff considers reasonable.* If the debtor has taken out 
sequestration his failure to pay cannot be wilful, as he is divested of his 
estate.” 

As no special directions are given for the taking of the proof the kind 
of evidence required is left to the discretion of the Sheriff. A regular 
proof is not required. The Sheriff may satisfy himself by simply calling 
the parties before him. But if he deems it necessary the parties may be 
put upon oath and other witnesses cited.° The Sheriff does not require 
to pronounce a regular judgment or give a decree capable of being 
extracted.” The provisions as to the summary disposal of the cause show 
that there can be no appeal against the Sheriff’s finding whether he 
refuses or grants the warrant—“ The statute vests in the Sheriff a discre- 
tionary power to say whether the creditor shall be entitled to imprison his 
debtor or no.”* But this only applies to the granting or refusal of a 
warrant on the grounds mentioned in the statute—wilful or non-wilful 
failure to pay. A judgment of the Sheriff holding that a decree was for 
“sums decerned for aliment” or vice versa and granting or refusing a 
warrant accordingly may be reviewed by appeal or suspension. 


1 Cook v. Wallace & Wilson, 1889, 6 Strain v. Strain, 1886, 13 R. 1029 ; 
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* Sec. 4, subsec, (3). 1029 (L. Pres). 
5 Strain v. Strain, 1886, 2 S.L. Rev. 8 Ibid. ; Christie v. Lowden, 1889, 6 
310, The result might be different if he S.L. Rev. 140. 
was in receipt of a salary as manager of ® Tevendale v. Duncan, 1883, 10 R. 


the estate, or of an alimentary allowance. 852. 


ALIMENTARY DEBTS ioe 


Similarly his judgment on a defence that the decree had been extin- 
guished by the defender’s payments or offers may be reviewed.! In one 
case the Sheriff entertained an appeal where his substitute had refused 
the application on the ground that he had no jurisdiction.2 

A warrant of imprisonment may be granted of new, at intervals of 
not less than six months, in respect of failure to pay the same sum or 
sums of aliment and expenses of process so far as unpaid, or such instal- 
ment or instalments thereof as the Sheriff considers reasonable, or any 
sums afterwards accruing due under the decree or such instalment or 
instalments thereof as the Sheriff considers reasonable.? Where the 
warrant has been refused the creditor may apply again to the Sheriff 
when he thinks he has sufficient grounds to ensure his success.* If the 
Sheriff has ordered the aliment to be paid by instalments he cannot 
make a prospective order for imprisonment in default of payment. An 
application must be made to him for committal when each separate 
default arises.” 

The imprisonment does not extinguish the debt or affect the other 
remedies of the creditor for its recovery.° The creditor is not bound to 
aliment the debtor, who is in the same position as to maintenance, work, 
discipline, etc., as if imprisoned for contempt of Court.’ 

Effect of vmprisonment in making debtor notour bankrupt—Debtors 
now subject to imprisonment are made notour bankrupt by insolvency 
concurring with a charge followed by imprisonment or apprehension or 
flight or retreat to the Sanctuary or forcibly defending of the person against 
diligence.® Where imprisonment was rendered incompetent by the 
Debtors Act, 1880, it is sufficient that insolvency should concur with an 
expired charge.’ 


1 Wilson v. Lindsay, 1893, 1 S.L.T. 5 Goudy, p. 627. 
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QUASI-CIVIL IMPRISONMENT 


CHAPTER XXXVIII 
LAWBURROWS 


Narvure of letters of lawburrows.—Where one has reason to apprehend 
danger to his person or property from the acts of another, application 
may be made for letters of lawburrows, These letters require the party 
complained of to give security that the complainer or his goods shall not 
be injured by him, under a penalty therein fixed. At first they were 
only permitted to him who had reason to believe that his own person or 
property was in danger,’ but they were afterwards granted if the com- 
plainer’s family or even his tenants or their goods were in danger of 
molestation either by the party complained of or by his minions.” The 
application could formerly be made either to the Court of Session or 
Court of Justiciary, as well as to the Sheriff and inferior magistrates.* 
Under the old law the person complained of did not require to receive 
notice of the application made against him, “because the security which 
the law requires is only for his good behaviour, which is a duty incum- 
bent on every one as a member of society,” all that was required was 
that the complainer “must either swear that he dreads harm from the 
party complained of or bring evidence of his malicious inclination toward 
him.”* The oath simply affirmed the complainer’s fear of harm and did 
not require to specify any particular circumstances in the conduct of the 
other person which had induced this apprehension. It was consequently 
not a good ground of damages that the complainer could not assign a 
sufficient reason for his apprehension,° unless the application was shown 


1 1429, ¢, 129; Stair, 4. 48, 2; Ersk. 3 Campbell on Citation, pp. 286, 369 ; 
an ee ao Bell’s Dict. 4 Ersk. 4. 1. 16. 
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to have been made maliciously and without probable cause.! It however 
became the law that where the application was by one spouse against 
the other, or by a father against his child, there must be proof of the 
cause of dread and the application must be served on the opposite party.” 
It is not necessary that the complainer be in fear of present injury, eg. 
application may be made although the respondent is in jail, if the sen- 
tence is nearly expired.? 

Present procedwre—The procedure is now regulated by the Civil 
Imprisonment Act, 1882.* An application for lawburrows is only com- 
petent to a Sheriff or Justice of the Peace.? On the application being 
presented, the magistrate, without taking the oath of the applicant, 
immediately orders service on the party complained of and at the same 
time grants warrants to both parties to cite witnesses for an appointed 
diet of proof.® At the proof the application is disposed of summarily 
under the Summary Jurisdiction Acts, without any written pleadings or 
record of the evidence, and expenses may be awarded against either 
party.’ The parties are competent witnesses, and one credible witness, 
even if the complainer, is sufficient to entitle the magistrate to grant the 
application.’ The application will be by petition. If letters of law- 
burrows are granted the amount of the caution is entirely in the discre- 
tion of the judge,® who will also fix the time within which caution must 
be found, and this of course will be specified in the letters. Where 
caution is ordered the judge may further order, that failing caution 
being found the party complained against shall be imprisoned for a period 
not exceeding six months if the order be made by a Sheriff, and not 
exceeding fourteen days if made by a Justice of the Peace.’ The magis- 
trate may order the party complained against to grant his own bond 
without caution for duly implementing the terms of the order, and failing 
such bond being granted within the time specified in the order, the order 
may further direct that the party shall be imprisoned for the foresaid 
periods. The bond of caution binds the obligant that the complainer, 
his wife, bairns, servants, etc., shall be kept skaithless. 

Where no caution is found and the party complained against is 
imprisoned, he is in the same position as if he had been imprisoned for 
contempt of Court and is subject to the same enactments and rules as to 


1 Infra, p. 735. 3 Brock v. Rankine, 1874, 1 R. 991. 
2 Bank. 1. 10. 175; Thomson, 7 4 45 & 46 Vict. c. 42. 
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maintenance, work and discipline; and the applicant is not bound to 
contribute to his aliment. 

Action of contravention—If notwithstanding that letters have been 
obtained and caution thereon found, the party complained against should 
continue to molest the applicant or any of his family, he is liable to an 
action of contravention of lawburrows. The action will found on the 
letters of lawburrows and the bond of caution and should also be directed 
against the cautioner.? The action is also competent although no caution 
was found, but in this case the pursuer will found solely on the letters 
and the charge thereon. The action may be brought before a Justice 
of the Peace where the original application was in that Court. The 
procurator-fiscal requires to be joined as pursuer and the action must 
conclude for the whole penalty, one half to the complainer and one half to 
the Crown.* The procurator-fiscal can of course prosecute for an offence 
which amounts to a breach of the peace, but the imposition of a fine in 
such a case in no way deprives the complainer of his remedy to sue for 
contravention of lawburrows. Where the wife and bairns of the appli- 
cant did not concur in the application for the letters, an action of contra- 
vention for injury done to them can only be raised at the instance of the 
complainer himself and not at their instance.’ 

The amount of penalty for a contravention of lawburrows was at first 
left to the discretion of the Council® and the fine was equally divided 
between the Crown and the party injured.’ By statute, however, the 
penalties were fixed according to the quality of the offender as follows— 
for a lord £2000 Scots, for a great baron £1000, for a freeholder 1000 
merks, for a feuar 500, for a yeoman 100, for an unlanded gentleman 200, 
for each person summoned on an assize 100.8 But these penalties were 
increased or restricted by the judge when the letters were granted, and 
on a contravention the whole or a part, according to the flagrant and 
serious character of the offence, was awarded. Sometimes only the 
actual damage was awarded and this went wholly to the party 
injured. 

The fact that after a contravention the parties have been reconciled 
does not prevent the party injured from pursuing for an injury done 
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2 Stair, 4. 48. 5; Ersk. 4. 1. 16. 8 1593, c. 170; Stair, 4. 48, 1. 

3 Stair, Ersk. supra. ® Stair, Ersk. supra ; Anderson v. 
* Robertson v. Ross, 1873, 11M. 910. Blackwood, 1629, M. 8033; E. Hadding- 
‘ Stair, 4. 48. 10. ton, 1633, M. 8040 (modification after 


1491, c 27; 1581, & 117; Stair, contravention); Wright v. Clark, 1636 
4, 48,2; Exsk. 4. 1. 16, M. 8040. 


LAWBURROWS 735 


before the reconciliation.’ The lawburrows must be expressly ? or im- 
pliedly discharged.’ 

What is a contravention—From a perusal of the decisions which show 
the circumstances in which actions of contravention of lawburrows were 
sustained and refused, it is evident, as has been frequently remarked from 
the Bench, that however suitable this remedy may have been to the state 
of society in the sixteenth century it is in no way adapted to its present 
condition where there is an adequate police protection in the event of 
any injury being threatened. The decisions, not always consistent, show 
that the injuries to property for which this remedy was granted would 
now find a different remedy. And in most cases the threatened injuries 
to person were also of a kind which it is extremely improbable will now 
oceur, and for which a different remedy would in any event be sought.’ 
The opinions of the Court seem also to have varied for some reason or 
other, perhaps not a very just one, as to what was considered harm to 
person and goods. Thus it was held not relevant to infer a contraven- 
tion that the Constable of Dundee younger had taken off the complainer’s 
hat, “crushed it under his feet, and tramped upon it; and menacing him 
said, that if he or the others of this town, took not off their hats to him, 
he should nail it with a whinger to his head.” The defence was that the 
defender was only obliged that the pursuer should be harmless and 
skaithless in his body and goods, and that he had neither harmed his 
body or done skaith to his goods.° On the other hand, drawing a sword 
and pursuing a man although no injury was done was found a contraven- 
tion. It was pleaded that it was modo conatus sine damno aut effectu.® 

While “the uttering of reproachful words, where they are not accom- 


”7 is not a contraven- 


panied with violence, or at least with a real injury 
tion, bodily violence or a serious threat of bodily violence is sufficient.* 
Suspension of the letters.— Where letters of lawburrows had been 
obtained maliciously and without probable cause, the respondent might 
have them set aside by suspension.” A mere averment that no good 


grounds existed for the application for the letters was not sufficient.” A 
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specific statement of the facts on which the averment of malice was based 
was necessary and, in order to dispense with caution on the note, prima 
facie evidence of the accuracy of the statement.'. On the other hand, 
where the suspender’s letters of recent date contained threats of extreme 
personal violence, an averment of malice and want of probable cause will 
not be admitted to probation.? As the letters are now only granted after 
the respondent has had an opportunity of leading evidence, there are few 
cases in which a note of suspension with a relevant averment of malice 
and want of probable cause could be presented. 


1 Aitchison v. Thorburn, supra. 2 Brock v. Rankine, supra. 
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INTERNATIONAL LAW RELATING TO COMPETITIONS 
WITH DILIGENCE 


CHAPTER XXXIx 


COMPETITION WITH ASSIGNMENTS 
I. UNIVERSAL—II. SPECIAL 


THE whole international law applicable to diligence may at the present 
time be summed up in one short general proposition, viz. the validity and 
effect of diligence falls to be determined by the lex loci actus or celebrationis, 
ae, the law of the place where the diligence is used. 

Diligence against the person may be dismissed in a word. Imprison- 
ment as a compulsitor for the payment of debt is a remedy, and therefore 
its competency is determined by the lex fori, which will also be the place 
where the diligence is to be used.’ 

The cases that in actual practice demand the application of the 
principles of international law are competitions of rights over property 
acquired by the use of diligence in Scotland, with assignments of such 
property executed abroad. These usually involve the consideration of 
three separate matters :—(1) The validity of the diligence and its effect 
as an attachment of the property, (2) The validity of the foreign assign- 
ment and its effect as a title to and a transference of the property, and (3) 
The priority in date of the attachment or transference as creating a nexus 
over the property. The first of these raises a point of purely domestic 
law and will in every case be ruled solely by the law of the place where 
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the diligence is used, which is also the dex loci ret site.’ The second will 
be decided by our Courts in accordance with the rules of international 
law as recognised by them. These two being settled, the third merely 
involves a comparison of the relative dates at which the diligence and the 
assignment laid a nevus on the subjects—a preference being given accord- 
ing to the ordinary rule, prior tempore, potior jure. It will thus be seen 
that strictly speaking there is no international law of diligence—the 
question never being what is the international effect of the diligence, 
but what is the effect to be allowed to the competing assignment. As 
however the question is often one of immediate practical importance to 
the user of diligence, it will be advantageous to sketch briefly the general 
principles on which effect is given by the Scotch Courts to foreign assign- 
ments in competition with Scotch diligence. These assignments are 
either universal, as sequestration and succession, or special. 

The subject naturally divides itself into two parts according as the 
competition arises in regard to heritable or moveable subjects. 


J. HERITABLE ESTATE 


Form and effect of Assignment is regulated by lex loci rei sitee—In 
competitions relating to heritable subjects it is unnecessary to deal 
separately with universal or special assignments, or with the validity and 
effect of the diligence on the one hand or of the assignment on the other. 
The rule is practically universally accepted that all questions of or 
relating to security over or transference of immoveables or heritage are to 
be determined exclusively by the lew loci rei sitw.? The rule applies to 
all securities or transferences, voluntary or judicial. In like manner 
what subjects are or are not to be included in that category must be 
decided by the same law.? The form as well as the effect of an assign- 
ment of heritage will therefore always be regulated by the lex loci rei site. 
Accordingly a child legitimated per subsequens matrimonium will succeed 
ex lege to heritage in Scotland, but not in England, although the deceased 
was a domiciled Scotchman.* Nor will a Scotch testament carry real 
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estate in England for charitable purposes in defiance of the Mortmain 
Acts, although the testator was Scotch and the objects to be benefited are 
in Scotland.’ So a foreign sequestration will give the assignee no real 
right to heritage in Scotland until he has obtained and completed a title 
thereto in accordance with the law of this country.2. The mere granting 
of sequestration, whatever its effect within the country where granted, is 
no bar to subsequent real diligence here, unless the creditor using such dili- 
gence has by his actings or acquiescence in the sequestration proceedings 
barred himself from so trying to obtain a preference over other creditors.° 

This rule is so well fixed and so universally recognised that our reports 
contain almost no decisions on the point. In the first of the Falconer 
cases,’ in a competition between English Commissioners in Bankruptcy 
and a Scotch trustee on the same estate, the trustee was preferred to the 
heritage (but not to the personal estate) because the infeftment on the 
disposition of the heritable estate by the bankrupt to the Commissioners 
was later in date than the infeftment on the Scotch trustee’s title. A second 
sequestration would not now be granted, but if instead of a sequestration 
the competition had been with some other title such as infeftment on an 
adjudication, the argument and decision would have been in perfect accord- 
ance with international law. Again in the case of The Phosphate Sewage 
Co.,° Lord President Inglis in defining the effect of sequestration in- 
ternationally pointed out that sequestration per se did not vest in the 
trustee the heritable property of the bankrupt outside the forwm of con- 
course. 

Exception-Title of trustee in British or Colonial bankruptcy.—Under our 
bankruptcy statutes a sequestration anywhere within Her Majesty’s 
dominions, on the trustee’s title being registered in accordance with the 
law of Scotland, transfers to him the heritable estate in Scotland.® This 
is, as has been pointed out,’ a special privilege conferred on such seques- 
trations by statute taking them out of the general rule of international 
law. The effect is to dispense with the form of title required by the lew 
rei site and to give the foreign trustee as good a title to heritage as if the 
sequestration had been awarded by the Courts of the situs. Of course a 
trustee in a foreign, any more than a home bankruptcy, cannot obtain a 
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1817, F.C.; Rattray v. White, 1842, 4 1856, sec. 102; Bankruptcy Act, 1888, 
D. 880 ; Roy v. Campbell, 1853, 16D. 51. — see. 54. 

3 Rhone v. Parish, 1776, M. 4593. 7 Phosphate Sewage Oo. v. Lawson & 

4 Falconer v. Weston, supra. Sons’ Tr., swpra. 
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real right in heritage in Scotland without .infeftment. The provision 
only affects the form of title; it does not give the foreign assignee the 
privileges of a Scotch trustee. Thus the provisions of the Conveyancing 
Act Amendment Act, 1879, sec. 3, by which a poinding of the ground in 
competition with the trustee in a sequestration is restricted to the interest 
for the current half-year and a year’s arrears, operate only in favour of a 
Scotch trustee,! and could not be pleaded by the assignee in an English 
bankruptcy. The right of the poinding creditor was, in accordance with 
the general rule above stated, to be measured by the law of the situs, and 
the poinder’s right at common law was in no way limited by the statute 
in competition with an English trustee who was guwoad heritage a mere 
foreign assignee.? The restriction in question has now been extended to 
poindings of the ground in competition with the trustee in a bankruptcy 
administered furth of Scotland;* but the reasoning would still be 
applicable to any case not by statute taken out of the rule. 


II. MovreasLe ESTATE 


It has already been pointed out that the validity and effect of 
diligence are determined by the law of the place where the diligence is 
used, that is the law of Scotland; so that the only question to be con- 
sidered is the validity of the assignment and its effect as a title to and a 
transference of the property. 

It is a universally accepted rule in the transference of moveables that 
the form of the conveyance is regulated by the lex loci actus, otherwise 
called the lex loci contractus celebrationis. It may therefore be stated once for 
all that an assignment formally valid according to that law is valid every- 
where. Assignments are either universal, as sequestration and succession, 
or special, and the rule applies in every case, the locus celebrationis in the 
case of sequestration being of course the forwm of sequestration. 

The only question which falls to be considered is the effect to be given 
to the foreign assignment and in this respect a distinction must be made 
between universal and special assignments. 


I. UNIVERSAL ASSIGNMENTS.—Generally.—In universal assignments of 
moveables the rule is everywhere received that the effect of the assign- 
ment as a title to the estate conveyed is determined by the lex domicilii 
—in other words the law of the domicile will determine the right of the 

1 A Scotch liquidator has the same 2 Scot. Union & Natl. Insce. Co. v. 


privilege ; 49 Vict. c. 23, sec. 3 (4). James, 1886, 13 R. 928. 
3 50 & 51 Vict. c. 69, sec. 2. 
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assignee to the property conveyed, no matter where situated. In the 
words of Lord President Inglis: “ Mobilia situm non habent and mobilia 
sequuntiur personam are maxims universally received in every civilised 
country, and they are therefore juris gentiwm. They are the foundation 
of many most important rules of international law. One of these is, that 
the succession to moveable estate is regulated exclusively by the law of 
the domicile, without reference to the place where any portion of the 
moveable estate may be actually situate. The practice is to allow foreign 
executors to come here and obtain confirmation, so as to give them a title to 
that portion of the moveable estate of a foreign defunct which happens to 
be situated in this country, and that whether the executor be an executor- 
nominate or an executor-at-law. So also a conveyance of moveables inter 
vivos, whether for the benefit of creditors or for any other purpose, may, if 
made according to the forms of the country where the granter lives, and 
according to the law to which he is subject, receive effect in this country, 
and enable the assignee who possesses such a title and produces it here 
to ingather that portion of the moveable estate of a foreign bankrupt 
which is situated in this country. This general principle has been 
acknowledged in the law of Scotland as well as in the law of England 
from a very early period. But the principle goes no further than this,— 
to give effect to the title of the foreign assignee from its date.”? 

So Lord Selborne: “The maxim of the law of the civilised world is 
mobilia sequuntur personam, and is founded on the nature of things. 
When ‘ mobilia’ are in places other than that of the person to whom they 
belong, their accidental situs is disregarded, and they are held to go with 
the person.”? So Lord Loughborough: “It is a clear proposition, not 
only of the law of England, but of every country in the world, where law 
has the semblance of science, that personal property has no locality. The 
meaning of that is, not that personal property has no visible locality, but 
that it is subject to that law which governs the person of the owner.” ° 

It is also a well-settled rule of international law as administered in 
England and Scotland that the effect of the assignment as a transference 
of the subject,—in other words that the formalities necessary to complete 
the transference of the subject—will be determined by the lex loci rei 
site, or in the case of incorporeal moveables to speak more correctly the 


lex loci contractus.* 
1. SequEstRATION.—Jts effect as a Title is determined by the lex 


1 Goetze v. Aders, 1874, 2 R. 150. 8 Qll v. Worswick, 1791, 1 H. Bl. 690 ; 
2 Freke v. Carbery, 1873, L.R. 16, Eq. Story, sec. 380 ; Foote, 224, et seq. ; Bell’s 
Com. 2. 569. 4 See p. 749, infra. 
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domicilii—It is now generally recognised that a sequestration or other 
process of concourse instituted in the debtor’s domicile vests the whole 
moveable property of the bankrupt wherever situated in the trustee or 
assignee, in other words the effect of the sequestration as a title to move- 
able estate is determined by the lex domicilii.1 It is not necessary that 
the domicile be a domicile of succession; a trading domicile is sufficient. 
This applies not only where the only domiciles are trading domiciles, but 
where there is a domicile of succession as well as a trading domicile. 
Thus not only will sequestration of a trading company awarded in one of 
its several trading domiciles, vest the whole moveable estate of the bank- 
rupt in the trustee ;? but sequestration awarded in the trading domicile 
of an individual distinct from his domicile of succession will have the 
same effect and will be so recognised by the Courts of the domicile of suc- 
cession.2 Where therefore a title is conferred on a judicial assignee which 
by the lex domicilii vests in him the whole moveable estate of the bank- 
rupt, the Scotch Courts will recognise this title as vesting the Scotch 
estate in the assignee. 

In a case of great importance, in which, it is thought, the result was 
wrong, the rule that the lex domicilw determines the effect of the assign- 
ment as a title to the bankrupt’s estate seems to have been misunderstood. 
Warrants for a quantity of iron stored in Scotland were indorsed in 
security of a loan entered into in England. Before intimation was made 
to the holders of the iron, the indorser became bankrupt in England, 
executed a deed of arrangement, and an inspector was appointed to 
ingather the estate. An opinion of English counsel having been obtained 
that by the law of England the deed of arrangement had no effect in 
vesting the inspector with the bankrupt’s moveable estate, the Court of 
Session accordingly preferred the indorsees.* But it is thought that the 
learned counsel misunderstood the points on which their opinion was 
desired, and, instead of stating what the law of England was as to the effect 
of the inspector’s title in vesting him with the bankrupt’s estate, stated 
what the law of England would be in the circumstances of the case, that 
is in a competition between the inspector’s title and the indorsation of 
the iron warrants in England. If this be so the result was to determine 
by the law of England a question which fell to be decided by the law of 

1 Goetze v. Aders, 1874, 2 R. 150; Co. v. Lawson’s Tr., supra ; Westlake, 139. 
Phosphate Sewage Oo. v. Lawson & Sons’ 3 Obers v. Paton’s Trs., 1897, 24 R. 
Tr. 1878, 5 R. 1125; Bell’s Com. 2. 569 719; In re Dawvidson’s Settlement Trusts, 


et seg.; Foote, 308 et seg.; Westlake, 1873, L.R. 15 Eq. 383. 


138 et seq. * Connal & Co. v. Loder, 1868, 6 M. 
2 Goetze v. Aders, Phosphate Sewage 1095. 
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Scotland, the lex rei site. The question for the law of England was not 
“what is the effect of the inspector’s title in vesting him with estate 
which has already been assigned in England but without intimation”: 
but the general question “what is the effect of an inspector’s title 
as vesting him with the bankrupt’s moveable estate.” If the title vested 
the inspector with the bankrupt’s estate, the question whether the iron 
was the property of the bankrupt at the date of bankruptcy fell to be 
determined by Scotch law. It does not seem to be of importance that, 
although the inspector had a title to ingather the estate, the indorsee’s 
title was preferable by the law of England, the lex domicilii, the forwm 
of bankruptcy. 

The Transference of the estate is determined by the lex rei sitee.—It has 
been already said that the formalities necessary for the transference of the 
estate—the vesting of a jus in re—are always regulated by the lex loci 
rev site, The title obtained from the forum domicilii is declaratory not 
real. It vests the administrator with a jus ad rem not a jusin re. If 
by the Scotch law the transference was only complete by intimation or 
delivery, this would still be required. But as by Scotch bankruptcy law 
the title in favour of the trustee transfers to him the estate as at the date 
of sequestration without the necessity of intimation or delivery, the title 
of a foreign assignee has the same effect. In this respect, the law of 
bankruptcy merely illustrates the wider rule that judicial assignations 
require no intimation. 

It may therefore be taken as settled law in Scotland that an award of 
sequestration by any competent Court will be regarded as conveying to 
the assignee the whole moveable property of the debtor wherever situated, 
so as to bar the acquisition of any right therein by a second sequestration 
or by diligence after the date of the award. This refusal to grant a second 
sequestration of the same estates would seem merely to rest on comity 
and not to arise from any defect of jurisdiction or incompetency. Accord- 
ingly if estates are sequestrated in Scotland in accordance with the 
provisions of our bankruptcy statutes, it would appear that the mere 
existence of a prior sequestration elsewhere would not nullify the award 
or the subsequent proceedings thereunder. Such at least would seem ~ 
be the result of the only case in which the question has been discussed in 

“0, ; alt, 1814, 
fag hae ia ae eects oe energie a pine v. Weston, 
4 13 F.C. 253; Maitland v. Hoffman, 18 Novr. 1814, F.C.; Goetze v. Aders, 
1807, M. App. “ Bankrupt,” No. 26, 13 1874, 2 R. 150; Phosphate Sewage Co. v. 


F.C, 622; Royal Bank of Scotland v. Lawson & Sons’ Tr, 1878, 5 R. 1125 ; 
Scott, Smith, Stein, & Co. 20 Jany. 1813, Young v. Buckel, 1864, 2 M. 1077. 
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our Courts,! and the same appears to be the rule in England.” There 
however the principle has been carried a step further, and, contrary to the 
views of our judges, it has been held that a prior sequestration even in 
Scotland or Ireland is no bar to granting a second award provided it 
would either cover subsequent debts or enable the creditors to recover 
more assets.* 

Estate must be affected through the forum of bankruptey. Privileges 
belonging only to a Scotch trustee—Two other principles have also been 
generally recognised, viz. (1) that subsequent to the bankruptcy no part 
of the moveable estate, wherever situated, dealt with in that bank- 
ruptcy can be affected except through the bankruptcy proceedings and 
by the orders of the Courts of that country in which those proceeedings 
take place,* and (2) that all matters of procedure will also be ruled by the 
lez fort of bankruptey—the assignee as such being subject to the 
jurisdiction of that Court alone.° 

While so much recognition is extended to a foreign sequestration it 
must not be supposed that the foreign assignee is thereby placed in the 
same position as a trustee in a Scotch sequestration. Both are alike in 
this, that they hold by virtue of the award a valid assignment to the 
universitas of the bankrupt’s moveable estate wherever situated; but the 
Scotch trustee has in addition extensive statutory powers and privileges 
to which the foreign assignee can lay no claim. The foreign sequestra- 
tion has in Scotland no retrospective effect whatever and takes effect 
only from its date. The foreign assignee cannot plead in Scotland any 
rule of the forwm of concourse throwing back the effect of the sequestra- 
tion further than the date of the award. Thus in a competition between 
the assignee in an English bankruptcy and arresting creditors in Scotland, 
it was maintained that by English law all diligences were voided by a 
prior act of bankruptcy and that the arrestments having been subsequent 
thereto were ineffectual. The Court however disregarded the retro- 
spective effect of the statute, and preferred the arresting creditors as 
having acquired a preference prior to the date of the Commission.’ On 
the other hand the general principle that a retrospective statute such 
as the Act of 1696, c. 5 had no effect eatra territoriwm was early recog- 


sey Moar 18045 2 Ua 840: 5 Roy v. Campbell, 1853, 16 D. 51. 
Ch oe a patel EE 6 Geddes v. Mowat & Spence, 1824, 2 

3 Kx parte M‘Culloch, 1880, L.R. 14 reel 230 ; Goetze v. Aders, 1874, 2 R. 
Ch. Diy. 716. » supra, 


4 Goetze v. Aders, supra; Phosphate 7 Hunter & Co. v. Palmer, 1825, 3 S. 
Sewage Co. v. Lawson & Sons Tr., supra. 586 (N.E. 402), 
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nised by our Courts ;1 and although the point has never been expressly 
raised, it seems only consistent with the same principle to hold that a 
foreign assignee would not be allowed to take the benefit of the provi- 
sions reducing alienations in the Acts of 1696 and 1856.2 This would 
also seem to be the law of England though there the object may, con- 
trary to our practice, be attained by a second sequestration.’ 

2. LiquipaTion.—A liquidation differs from a sequestration as it 
does not operate a transference of the estate to the liquidator. The 
estate remains vested in the company and the liquidator is merely ad- 
ministrator thereof.t It follows, that there may be a liquidation in each 
country in which the company has a competent domicile;*> and that a 
liquidation in one country is no bar to the subsequent execution of 
diligence in another country. 

The Scotch Courts will however recognise a liquidation proceeding 
in the other countries of the United Kingdom to the effect of restraining 
a creditor from completing or working out diligence used by him in this 
country and will hand over the fund attached to the liquidator; but 
only on condition that effect is given in the liquidation to any preference 
which the creditor may have acquired by his diligence according to the 
law of Scotland. The same recognition on the like condition would be 
given to a foreign liquidation. But this only applies where the company 
is being wound up by the Court or under the supervision of the Court. 
If the company is being wound up without supervision, it has already 
been noticed’ that there is, in the view of the Scotch Courts, no restric- 
tion imposed even by a Scotch liquidation on the use of diligence, and 
therefore the Court will not, whether the liquidation be home or foreign, 
prevent the creditor working out his diligence in this country and directly 
transferring the subject to himself. On the other hand, the English 
Courts hold an opposite view. Giving effect therefore to the principles of 
international law, the Scotch Courts have held that an arresting creditor 
may, notwithstanding a voluntary liquidation of an English company in 


1 Peters v. Speirs, 1770, M. App. 
“ Bankrupt,” No. 1. In this case a trust- 
deed was held to be cut down by notour 
bankruptcy within sixty days, but to be 
still a good title to ingather foreign assets. 
With it may be contrasted White v. 
Briggs, 1843, 5 D, 1148 (a judgment of 
the whole Court, a strong minority dis- 
senting), where indorsations of bills and 
bills of lading by a Scotch debtor to an 
English creditor within the sixty days 
were held reducible under 1696, c. 5. 


2 Goetze v. Aders, supra ; Scot. Union & 
Natl. Insce. Co. v. James, 1886, 13 R. 928, 

3 Ex p. Robinson, 1883, L.R. 22 Ch. 
Div. 816. 

4 Clark v. West Calder Oil Co. 1882, 
9 R. 1017; Gray’s Trs. v. Benhar Coal 
Co. 1881, 9 R. 225. 

5 Queensland Mercantile & Agency Co. 
v. Australasian Invest. Oo. 1888, 15 R. 
935, 

6 Ibid. ; In re Wanzer, Ltd. 1891, LR. 
1 Ch. 305, 7 See p. 193, supra. 
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England, complete his diligence by a decree of furthcoming or a decree 
of preference in a multiplepoinding. The argument, that the liquidation 
being in England and of an English company its effect should be deter- 
mined by the law of England, was rejected.’ 

3. SuccEssion.—The view of the English and Scotch Courts as to 
the international effect to be given to succession in moveables is radically 
different both in theory and practice from that of the majority of other 
European nations.2 The latter generally following the Roman law regard 
death as transmitting the whole moveable estate wherever situated to 
the successor, such transmission implying a beneficial interest, subject 
only to payment of the debts and legacies; the former that the successor 
has only a beneficial interest in the surplus after payment of the debts, 
etc., and has no title to ingather the estate—the estate being transmitted 
by grant, confirmation, or probate, to the executor appointed by the will 
or the Court to administer the estate. The result is that in England and 
Scotland a distinction is drawn between the successor with the beneficial 
interest and the executor with the title to ingather and administer. 

Its effect as a Title is determined by the lex domicilii.—It has already 
been stated that the effect of the universal assignment operated by suc- 
cession as a title to the estate is regulated by the lex domicilu. If there- 
fore the deceased was domiciled abroad, the decision of the Court of the 
domicile as to the person entitled to the administration will be accepted 
by our Courts.’ In the words of Lord Penzance: “I have before acted 
on the general principle that where the Court of the country of the 
domicile of the deceased makes a grant to a party, who then comes to 
this Court and satisfies it that, by the proper authority of his own country, 
he has been authorised to administer the estate of the deceased, I ought, 
without further consideration, to grant power to that person to administer 
the English assets.” 4 

The Transference of the estate is regulated by the lex rei sitee—It will 
be observed from the above quotation that the administrator must com- 
plete a title to the moveables in accordance with the lex rei site. This 
is in accordance with the rule already stated that the transference of 
moveables can only be effected by the formalities of the lex rei sitw. The 
title obtained from the forum domicilit, quoad moveables situated in this 
country, vests the administrator merely with the jus ad rem, not with 
the jus in re. If therefore no administrator is appointed by the Courts 

1 Royal Bank v. Securities Insce. Co.  Ewecrs, 1852, 14 D. 489; In re Hill, 
Lid. 1897, 4. S.L.T. 232, 1870, LR. 2 P. & D. 89; Goetze v. 


2 Westlake, 93 ; M‘Laren on Wills, 40. Aders, p. 741, supra (L. Pres). 
3 Marchioness of Hastings v. Marquess’ 4 In re Hill, supra. 
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of the domicile, or if such when appointed should not apply for confirma- 
tion here, our Courts will appoint any competent person who applies to 
be executor and will grant him confirmation to all the moveable estate 
situated within their jurisdiction. The Confirmation & Probate Act, 
1858,” makes no change in these rules—merely providing an expeditious 
and inexpensive method for obtaining confirmation or probate mutually 
within the British Isles. Under it the date of sealing in each country 
would seem to be equivalent to the date of a grant of confirmation or 
administration as affecting all property in that country. 

It follows that until confirmation is granted in this country the move- 
able estate situated here remains in bonis defuncti whether the deceased 
was domiciled here or abroad. The moveable estate in Scotland of a 
foreigner deceased is therefore quoad diligence in precisely the same posi- 
tion as that of a domiciled Scotsman; and so long as that estate has not 
been confirmed to, it may be attached by the same diligence as would 
have been competent had the deceased died domiciled here. Thus the 
executors of a testator who died domiciled in India obtained a grant of 
administration from the Indian Courts, but did not confirm to the estate 
in this country. In a competition with certain creditors of the deceased 
who had confirmed as executor-creditors to the Scotch estate the latter 
were preferred.® 

The competition above referred to is a competition between proper 
creditors of the deceased* and the executor. A general legatee cannot 
in competition with an executor, whether home or foreign, obtain a pre- 
ference by arresting in Scotland in the hands of debtors to the executry. 
Nor can the creditors of such a legatee, for they have no higher right 
than their debtor. The executor is entitled to ingather the estate with- 
out interference by legatees or their creditors.®° But this does not apply 
in the case of a special legatee, who has in himself a good title to recover 
or secure the subject, and whose creditor would also be entitled to attach 
it.© There is of course nothing to prevent a creditor of any legatee 
arresting in the hands of the executor where the latter is subject to the 
jurisdiction of the Scotch Courts.’ 


II. SpecIAL ASSIGNMENTS.—Where the assignment is special a distinc- 


1 Smith’s Trs. v. Grant, 1862, 24 D, was held and the judgment of the Court 


1142. of Session reversed, is unsound, 

2 21 & 22 Vict. cap. 56. 4 Or next of kin. 

3 Smith’s Trs. v. Grant, supra. The 5 Young v. Ramage, 1838, 16 8. 572. 
case of EL. of Breadalbane v. Innes, 1736, 8 Ibid, (L. Corehouse). 


1 Pat. App. 181, in which the contrary 7 Ranken v. Stewart, 1840, 2 D. 717, 
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tion requires to be made according as the subject assigned is corporeal or 
incorporeal moveables, 7.¢. debts, or as they are called in England choses in 
action. The former have a situs, the latter have not. It may be stated 
at the outset that, differing from general assignments, the lex domiciuw 
has no place in determining the effect to be given to a special assignment. 

As the competition more frequently arises between diligence and an 
assignment of incorporeal moveables, this will be first dealt with. 

1. ASSIGNMENT OF INCORPOREAL MovEABLES. — Lis Validity 1s deter- 
mined by the lex loci contractus.—As already stated the questions to be 
considered are the validity of the foreign assignment and its effect as a 
title to and a transference of the property. In special assignments it is not 
necessary, as in general assignments,’ to draw a distinction between the 
formal validity of the assignment and its effect as a title. These here mean 
the same thing. If the assignment is valid it ex necessitate gives a title 
to the subject conveyed. The question therefore is by what law is the 
validity of the assignment to be determined. It is a universally accepted 
rule that locus regit actum ; the validity of the assignment therefore falls 
to be determined by the law of the place of execution, the lea loci contractus 
celebrationis, commonly called the lex loci contractus.” Thus if a debt due 
in Scotland be assigned abroad, the assignment though it may be a valid 
transfer by Scots law will not receive effect here unless it conform to the 
lex loci contractus. Conversely, an assignment good by the law of the place 
of contract will receive effect as a transfer in Scotland although the forms 
used could not have validly transferred any right by our law. 

These rules are well illustrated in the cases of Tayler v. Scott ® and 
The Scottish Provident Institution v. Cohen & Companys In the former 
an assignment made in England of a debt due in Scotland, though 
sufficient by the law of Scotland, was null by that of England, and the 
assignee was accordingly found to have no title to sue in our Courts. In 
the latter a Scotsman, in security of a loan entered into in England, 
delivered to the creditor a policy of assurance with a Scotch office which 
was timeously intimated by the lenders. The borrower having become 
bankrupt, it was pleaded by the trustee that an obligation prestable in 


1 The only case where a distinction 
could arise is in testate succession, where 


rests on the intention of parties, but it 
may be shown that the parties intended 


the formal validity would depend on the 
lea loca celebrationis and the effect on the 
lex domacilit ; but many jurists hold that 
the forms of the lex domicilit would even 
be sufficient—Burge, 4. 558-90; Story, 
secs, 464-473 ; M‘Laren on Wills, 29. 

2 This is prima facte the rule, and 
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v. Gurbert, 1865, L.R. 1, Q.B. 115. 

3 1847, 9 D. 1504. 

4 1888, 16 R. 112. 
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Scotland could only be transferred by a formal assignation in accordance 
with Scotch law and that mere delivery was ineffectual. It being 
admitted that transfer by delivery was valid by English law—the lex loci 
contractus—the Court upheld the contract. 

The Transference of the estate is regulated by the lex loci contractus.— 
The assignment being valid according to the lex loci contractus as a title 
vesting the assignee with the cedent’s right to the debt assigned, the 
next question is, what law is to determine its effect as completing the 
transference of the debt to the assignee. It is evident that here the 
rights of a new party—the debtor in the debt assigned—require to be 
considered. If the subject assigned were corporeal moveables it will be 
seen that the lex loca rei site applies. But adebt cannot properly be said 
to have a sttus. It may be recovered in any forum which has jurisdic- 
tion over the debtor and these may be numerous. If the view were 
adopted that the situs of the debt or claim was in the legal domicile or 
forum to which the assignee resorted, it would lead to the anomalous 
result that the creditor had it in his power without the consent of the 
debtor to determine the effect of the contract by the law of any of the 
debtor's domiciles he chose.’ The lex ret site or more properly the 
lex fort may therefore be rejected. The law which determines the 
completion of the assignee’s right and the transference of the subject 
assigned to him to the exclusion of other claimants is the lex loca con- 
tractus, which will also in most cases be the lex fori.” It will be clearly 
noted that the contractus here referred to is the contract between 
the cedent and the debtor, not the contract between the cedent and 
the assignee? Thus an arrestment of the sum due under a policy of 
insurance with a Scotch office was preferable to an assignment prior 
in date but not intimated;* and an English trust-deed for creditors 
not validly intimated to the Scotch debtors was held inetfectual to bar 
subsequent arrestment of the funds in their hands due to the truster.° 
Again, in a recent English case the same decision was given—the four 
Scotch counsel consulted being all of opinion that a foreign assignment 
of debts due by Scotch debtors unintimated in Scotland could not com- 
pete with a subsequent arrestment.’ In all these cases Scotland was the 


1 Qonnal & Co, v. Loder, 1868, 6 M. 
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locus contractus and the debtor’s obligation was to be determined by its 
law. His obligation was to pay to his true creditor according to the law 
of Scotland, and by the law of Scotland his true creditor was the arrester 
in preference to the unintimated assignee. The same principles are 
illustrated by a recent case in which Scotch diligence was not in ques- 
tion. A policy of insurance effected with a Scotch company was 
deposited in security of a loan entered into in Ireland and thereafter 
assigned there by the depositor to another creditor who had notice of the 
prior deposit. The assignation was intimated to the insurance company. 
In a competition in Scotland the depositary was preferred to the con- 
tents of the policy.! The law to be applied in determining the validity 
of the assignment was the lex loci contractus between the cedent and the 
assignee, the law of Ireland, and by it the assignment was invalid. No 
competition arose which required the application of the law of Scotland 
as the lex loct contractus between the company and the cedent. Even if 
Scotch law had been invoked the plea of personal bar would have 
rendered the assignment of no effect.” If an arrestment had intervened 
between the date of the deposit and the intimation of the assignment the 
arrestment would have been preferred on the principles above stated. 
But if the arrestment were subsequent to the intimation of the assigna- 
tion it is thought that the assignee would be preferred; the law of 
Ireland determines the assignation to be invalid only in a question with 
the depositary, and the competition between the assignee and the arrester 
falls to be determined by the law of Scotland. 

A case may be figured which at first sight would seem to form an 
exception to the general rule enunciated at the outset that the validity 
and effect of diligence are determined by the law of the place where the 
diligence is used. A policy of insurance is effected in England with an 
English company, the policy is deposited in security of a loan entered 
into in Ireland, and thereafter an arrestment is used in the hands of the 
company, which having a branch office in Scotland is subject to the 
jurisdiction of the Scotch Courts. Quid juris? It is thought the 
depositary would prevail. The deposit is a valid security by Irish law, 
and by the lex loct contractus—England—operated a transference of the 
debt without intimation. It is thought that this result does not strike 


supra ; Gray v. Duke of Hamilton, Fount. amounted to intimation. 

22 & 31 July, 1708, rev. Robert. App. 1. 1 Scot. Prov. Instn. v. Robinson, 1892, 
The rubric in the House of Lords’ report 29 S.L.R. 733. The same principle was 
incorrectly states that the law of Scot- recognised in Dinwoodie v. Wright, 1895, 
land was held not to apply, but the 23 R. 234, 

decision proceeded on the facts having 2 See’ Rhone v. Parish, 1776, M. 4593. 
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against the general rule above stated. The effect of the arrestment is 
determined by Scotch law and its effect is to attach the right of the 
common debtor fantwm et tale as it is vested in him. But the claim of 
the common debtor fell to be determined by the lex loci contractus— 
England—and the arrester could only attach the subject under this con- 
dition. In fact it will be seen that the rule by which the effect of dili- 
gence is determined by the law of the place of execution is based on a 
wider principle, viz. that it is by this law that the rights and obligations 
of the common debtor in the subject attached are regulated. 

2, ASSIGNMENT OF CoRPOREAL MoVEABLES.—A competition between 
Scotch diligence and an assignment of corporeal moveables presents no 
difficulty. Like incorporeal moveables, the validity of the assignment as 
a title to the subject is determined by the /ex loci contractus. The assign- 
ment being pronounced valid, the next question, it has been seen, is, what 
law determines the formalities necessary for the completion of the right 
by the transference of the subject assigned. It is a well-settled rule both 
in England and Scotland that this is regulated by the lew loci rei site.’ 
Until the forms required by that law are observed the subject remains 
open to the diligence of creditors. Arrestment or poinding would there- 
fore not be excluded by a prior assignment until intimation or delivery 
followed if these are required by Scotch law. In the same manner a 
competition with real rights in security as pledge, lien, hypothec, must 
also be determined by the lex rei site.’ 

3. Summary DiticENcE.—Following the rule in Don v. Lippman ® the 
lex fori determines whether any and what particular kind of special pro- 
cedure such as summary diligence is competent. As has been already seen 
this privilege is with us extended by statute to all bills and promissory 
notes whether inland or foreign. At one time an attempt was made 
founding on the words of the Act 1681 ¢. 20 “from or to this realm” to 
exclude bills drawn, accepted, and payable abroad, but our Courts refused 
to sanction the distinction, holding that all bills must fall into one or 
other of the two classes, inland or foreign. Provided therefore there is 
jurisdiction over the party against whom the remedy is sought, summary 
diligence will be competent irrespective of where the bill was drawn, 
accepted or payable. Unlike action, diligence may be pursued by a 

1 Connal & Oo. v. Loder, 1868,6 M. In re Wanzer, Ltd. 1891, L.R. 1 Ch. 305. 
1095 ; Cammell vy. Sewell, 1858, 3 H. & Se 1838%s 6, Ole ee] ¢-s06p. 137, 
N. 617, aff. 5 H. & N. 728; Castrique note. 

y. Imrie, 1869, L.R. 4 E. & I. App. 414. 4 Don v. Kealey, 1850, 12 D, 1016; 


2 Robertson & Baater v. Inglis, 1897, Mackenzie v. Hall, 1854, 17 D, 164. 
24 R. 758 aff. H.L. (a case of pledge) ; 5 See p. 401, supra, 
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foreigner without his previously sisting a mandatory in this country.’ 
Following also our common law rule as to the liability of partners, a bill 
payable by a foreign firm may if dishonoured be enforced against any 
partner found resident in Scotland by means of summary diligence.” 


1 Ross v. Shaw, 1849, 11 D. 984. 1812, F.C.; Wallace v. Plock & Logan, 
2 Thomson v. Liddell & Co. 2 July 1841, 3 D. 1047. 


BOOK SIXTH 


REMEDIES FOR WRONGFUL USE OF DILIGENCE 


PART FIRST 


PROCEDURE TO STAY OR SET ASIDE DILIGENCE 


CHAPTER XL 
SUSPENSION AND REDUCTION 


GENERALLY.—Where diligence has been wrongfully used the debtor 
may either proceed to suspend or reduce the diligence, or he may raise 
an action of damages, or he may raise a combined action of reduction and 
damages. It is not necessary to precede the action for reparation by 
proceedings to have the diligence set aside,’ but suspension or reduction 
is necessary to prevent the diligence being further proceeded with. 
Where the objection is only to the diligence which has followed on the 
extract-decree, or where the extract is ex facie defective, or is an extract- 
decree of registration, the procedure is by suspension. But where the 
objection is really to a decree or extract-decree of Court ex facie regular, 
and only subsidiarily to the diligence thereon, the procedure must be by 
reduction.” It will be kept in view that a decree in absence can in every 
case be reviewed by suspension, unless it is made equivalent to a decree 
in foro by (1) personal service or entering appearance and (2) a charge 
followed by the expiry of sixty days.* It will also be borne in mind 
that where an objection to the regularity of the diligence is met by 
the production of an ex facie regular execution by the messenger, 
reduction of the execution is necessary.4 As a reduction does not 
1 If the objection is not to the decree. 3 Court of Session Act, 1868, sec. 24. 


2 Irvine v. Valentine, 1793, 3 Pat. 4 Clark v. Hamilton & Lee, 1875, 3 
287, R. 166, see p, 332, supra, 
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operate a sist of diligence, where this is required, a suspension is 
always necessary. 

As suspension is a much more common process than reduction for the 
setting aside of diligence, it will alone be considered and that briefly. 
For its fuller treatment and for the procedure in an action of reduction 
reference may be made to works on Court Practice. 

The form of the suspension to be brought depends on the stage 
which the diligence has reached. (1) If the charge has been threatened 
or served but nothing further done, a simple suspension is sufficient. (2) 
If the charge has been followed by a poinding but no sale has taken 
place, the remedy is by suspension and interdict.’ (3) If the charge has 
been followed by imprisonment, the application will be for suspension 
and liberation. (4) If both poinding and imprisonment have been used, 
the application is for suspension, interdict, and liberation. 

In what Court_—Suspension as a means of staying diligence can only 
be raised in the Court of Session, except in the case of a charge (but not 
a threatened charge) on a decree of registration for not more than £25 
exclusive of interest and expenses,” in which case it can be brought in the 
Sheriff Court from which the decree issues. The Sheriff cannot entertain 
a suspension of a charge ad factum prestandum, a suspension and 
interdict, or a suspension and liberation. He may entertain an applica- 
tion for interdict with the view of regulating possession, but it is not 
competent to bring before him what is in fact a suspension of diligence 
by framing it in the form of an interdict.* 

I. SIMPLE SuSPENSION.—When there is no statutory exclusion, 
suspension may be raised in every case where a decree or document exists 
on which a charge may follow. Where the charge has been executed the 
note will pray for suspension of the charge; when not executed, for 
suspension of a threatened charge, which is always averred whether 
actually threatened or not.* The only case requiring to be dealt with is 
where the charge has been executed. If the irregularity complained of 
is in the charge, it is sufficient to suspend the charge. On the other 
hand, where it is in the ground or warrant of the charge this must also 
be suspended. The cases in which a reduction is required have been 
already noticed.” 

Although a charge has actually been given, yet if it be withdrawn 


' Where a sale has followed, interdict Beattie & Son v. Pratt, 1880,7 R. 1171. 


is of course useless and incompetent. * Ersk, 4, 3.20; Templeton v. Temple- 
21 & 2 Vict. « 119,8 19. ton, 1837, 168.100; Watson v. Merrilees, 


1848, 10 D. 370. 
3 Thomvy. N.B. Bank, 1848, 10 D, 1254 ; 5 Supra, p. 753. 
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before the note of suspension has been presented, suspension ceases to be 
competent. Although the note has been drawn before the charge is with- 
drawn, the charger is not bound to tender expenses, and the suspension 
cannot be proceeded with to enable the suspender to recover these. 
But if the charge is only withdrawn after the suspension has been pre- 
sented, he is entitled to expenses and may get the note passed that he 
may recover them.” Where suspension of a threatened charge is brought, 
it is not competent to refuse the note, reserving to the suspender to 
present a new note if an actual charge is given. The note must either 
be passed or refused, or, if reduction of the decree has been brought, sisted 
to await the result thereof.’ 

Procedure.—The note of suspension recites the import and effect of 
the charge, prays for the desired remedy, and has annexed a state- 
ment of facts and note of pleas in law. In the note the suspender 
offers to find caution or make consignation; otherwise he must set 
forth facts sufficient to warrant the note being passed without 
caution or consignation. The note is signed by an agent.* It is pre- 
sented in the Bill Chamber, is marked by the clerk, and laid before 
the Lord Ordinary, who orders answers within a short time and 
meantime sists execution. A copy of the note and interlocutor is 
served on the charger and where dispatch is desired a copy of the 
statement of facts and pleas.° If a caveat has been lodged, the Lord 
Ordinary before ordering answers gives the respondent an opportunity 
of being heard. The caveat endures for one month from its date and may 
be renewed from time to time. 

Effect of Sist—When the sist has been intimated to the charger he 
cannot proceed further with his diligence ;° but while the sist prevents 
poinding,’ imprisonment,’ or removing,’ it does not prevent arrestment, 
or inhibition!° Arrestment or inhibition is even competent after the 
note has been passed.!! Where the suspender does not require to find 


1 Douglas v. Brand & Brown, 1853, for breach of an interim sist or interdict— 


15 D, 283, Mackay’s Prac. p. 423 ad fin. 
; : 6 See p. 312, supra. 
2 M‘Aulay v. Brown, 1833, 118. 411; P ) 
7 Stewart v. Stewart, 1751, M. 10535 ; 
. Plenderleath, 1850, 12 D. ) ) ; 
ae i j Keltie v. Wilson, 1828, 7 S. 208. 
1076. : > 
8 1 Worpnls ton taword Keltie v. Wilson, supra. 
Ne a Cet ns 9 Tait v. Gordon, 1828, 6 8. 1056; 
4 For form see A.S, 24 Dec. 1838,  yjpi vy, Wilson, supra. 
Sch. No. 3, 1 & 2 Vict. c. 86, 8 6. 10 Miller v. Wilson, 1749, M. 15148; 


5 The respondent is not prevented by Henderson v. Smith, 1750, M. 6563; 
appearing from stating objections to the Matheson vy. Simpson, 1822, 1 S, 542 
regularity of the service ; and irregularity (N.E. 498) ; Clyne v. Murray, 1831579 
of service is a defence against acomplaint S, 338. ll Miller v. Wilson, supra. 
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caution or make consignation, the sist endures till the note is disposed of. 
Where caution or consignation is offered or required, the sist endures for 
fourteen days from its date, and thereafter when caution is found or 
consignation made until the note is disposed of. If caution is not found 
or consignation made, the sist endures until a certificate of no caution or 
consignation is obtained.!_ The suspender may present a note to the Lord 
Ordinary for prorogation of the time for finding caution or consignation, 
and this, if duly intimated before a certificate of no caution is issued, 
continues the sist till the note is disposed of. If the suspender cannot 
find caution he may present a note to have the suspension passed on 
juratory caution, or if he object to the order to find caution he may 
reclaim against the interlocutor passing the note on caution within four- 
teen days of its date.” 

Consignation of the sums in the decree does not entitle the suspender 
to have the note passed, unless he had formerly offered payment of 
these sums.? He is merely in the same position as if he had found 
He may also be required to consign or find caution for a sum 
to meet expenses.* If caution or consignation is not found the note is 
The clerk’s certificate of no caution or consignation has the 
effect of an interlocutor by the Lord Ordinary refusing the note.® The 
respondent may then move for expenses.” 

If the suspender establish a prima facie case the note may be passed 
without caution or consignation, e.g. if there is a manifest defect in the 
document of debt which is the foundation of the diligence, as if a bill of 


caution. 


refused.? 


1 As to whether the sist falls if the 
note is not proceeded with for a year and 
day, see M‘Christie v. Kea, 1830, 8 S, 
481. In some cases consignation not 
caution is required—suspension of charges 
for ministers’ stipends, annual rates to 
ministers’ widows’ fund, rents or stipends 
due to universities, schools, and hospitals, 
salaries of parish schoolmasters, and bank 


8 Stair, 1.18.4; Paul, infra. 

4 Paul v. Henderson, 1867, 5 M. 1120. 

5 AS. 14 June 1799, sec. 1; AS, 
11 July 1828, sec. 12. In some cases a 
new note may be presented—A.S, 24 
Dec. 1838, sec. 7; Stewart v. Ferguson, 
1841, 3 D. 668; Haig v. Service, 1832, 
11 S. 145; Barr v. Wotherspoon, 1850, 
13 D. 305. 


notes. See Mackay’s Prac. p. 432, and 
authorities there. In suspension of 
charges for poor rates, payment of a part 
or of the whole as required. Watson v. 
Adams, 1849, 11 D. 1263; Mackay’s 
Prac. supra, and cases there. The pro- 
cedure in finding caution or making con- 
signation will be found in books of 
Practice—see Mackay’s Prac. p. 426 et seq. 

2 Thomson v. Robertson, 1825, 4 S. 
137 (N.E. 139); Purdie v. Bryson, 1861, 
24 D. 85; AS. 24 Dec. 1838, sec. 5. 


6 Dutch v. Webster, 1834, 13 S. 225; 
Nairnes v. Spence, 1824, 3 S, 228 (N.E. 
160). 

7 Purdie v. ‘Bryson, 1861, 24 D. 85; 
Nairnes v. Spence, supra. Before expenses 
have been awarded the suspender may 
present a note asking the L. O. to recall 
his interlocutor (Purdie v. Bryson, supra) 
or may present a new suspension. The 
latter is the only way where expenses 
have been awarded, Andrew v. Colquhoun, 
1853, 15 D. 482. 
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exchange were erased,! signed by a mark,? cancelled, forged,* or clearly 
illegal; or if the irregularity in the diligence is manifest,’ or if the sus- 
pender denies that he is the person named in the bill® or a partner of 
the company which is the debtor.’ 

The respondent having lodged answers, the Lord Ordinary hears the 
parties and passes or refuses the note. The grounds and warrants of the 
charge and its execution may be produced so that the judgment of the 
Lord Ordinary refusing the note may deal with the merits of the case. 
If the note is passed the suspender is not found entitled to expenses, 
but if it is refused expenses are awarded to the respondent.’ If the note 
is refused a certificate of refusal is issued. When the certificate is issued 
reclaiming does not prevent the charger going on with his diligence.° 
But the Lord Ordinary may be applied to, to prohibit the issuing of the 


certificate. 
within fourteen days of its date. 


The passing or refusing the note may be reclaimed against 


Where the note is passed the right to mark the case to the Lord 
Ordinary and Division belongs to the respondent until the expiry of the 


fourteen days. 
ordinary action. 


The record is made up and the cause proceeds as in an 


Where the diligence has been found orderly proceeded, execution may 


proceed on the old charge.” 


But as a new diligence would be necessary 


for expenses, it is preferable to charge anew on the extract-decree in the 


suspension.” 


II. SUSPENSION AND INTERDICT.—Where a poinding has been executed, 
but no sale has taken place, further diligence can only be stopped by an 


1 Hamilton v. Kinnear & Sons, 1825, 
4 §. 102 (N.E. 104); Fleming & Lewer 
v. Scott, 1823, 2 S. 446 (N.E. 398); 
M‘Ara v. Watson, 1823, 2 8. 360 (N.E. 
318). 

2 Cockburn v. Gibson, 8 Dec. 1815, 
F.C. ; Stewart v. Russell, 11 July 1815, 
F.C. 

3 Thomson v. Bell, 1850, 12 D. 1184. 

4 Paterson v. Mitchell, 1826, 5 8S, 43 
(N.E. 40); Ross v. Miller & Baird, 1831, 
10 8. 95; Troup v. Begg, 1837, 1 D. 
356; Kechans v. Barr, 1893, 21 R. 75 ; 
cf. Milne v. Littlejohn, 1838, 1 D. 137. 
For cases of fraud; Simpson v. Brown, 
1888, 15 R. 716; Renwick v, Stamford 
Bank, 1891, 19 R. 163; Svmpson v. 
Taylor, 1874, 2 R. 75, and see p. 378, 
supra, 

5 Gadois v, Baird, 1856, 28 Jur. 682. 


6 Hamilton v. Anderson, 1830, 5 Mur. 
312. 

7 Anderson v. Bolton, 26 Jan. 1810, 
F.C.; Anderson v. Currie, 1836, 14 S. 
834, 

8 Natrnes v. Spence, 1824, 3 S, 228 
(N.E. 160); Agnew v. Grierson, 1823, 2 
S. 377 (N.E. 335). The suspender’s ex- 
penses will form part of the expenses to 
which he will be entitled if ultimately 
successful, 

9 Cooper v. Campbell, 1823, 2 S. 334 
(N.E. 295), aff. 1 W. & S. 131; Macfar- 
lane v. Shankland, 1860, 22 D. 1500; 
A.S, 24 Dec. 1838, sec. 5. 

10 A.S, 24 Dec. 1838, sec. 5 ; Cameron 
v. Mackenzie, 1853, 15 D. 664. 

1l Qlark v. Monteith, 1885, 12 R. 939. 

12 For form of extract—50 Geo, III. 
cap. 112, Sch. D. 
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application for suspension and interdict. The.grounds of the application 
are, in addition to those which would warrant simple suspension, infor- 
mality or irregularity in the execution of the poinding or the proceedings 
prior to the sale. If the objection is to the decree—being a decree in foro, 
and not of registration or in absence—or is to the extract which is ex 
facie regular, or is to the messenger’s execution ex facie regular, suspension 
is incompetent and reduction of the writ objected to and the subsequent 
diligence is necessary.1_ The defects in the warrant or in the execution 
of poinding which authorise an application for suspension and interdict 
have been already dealt with in different parts of the work.’ If the 
objection is to the warrant for the poinding, the warrant must be sus- 
pended as well as the subsequent diligence ; but if it is only to the mode 
in which the poinding has been executed, only the objectionable proceed- 
ing need ® or can be suspended.* Similarly, suspension and interdict is 
the appropriate remedy where there has been irregularity in a landlord’s 
sequestration or in diligence under a warrant of distress for recovery of 
rates or taxes.° 

The note must always be directed against the poinder or landlord 
as the case may be, and if presented on the eve of the sale, it should 
also be directed against the auctioneer, or at all events should be intimated 
to him. 

If the objection to the diligence is that goods have been poinded or 
sequestrated which do not belong to the debtor or do not fall under the 
hypothec, suspension and interdict is or is not the proper remedy accord- 


1 Armstrong v. Wilson, 1842, 4 D. 
1347 ; Wilson v. Alexander, 1846, 9 D. 
7; Clark v. Hamilton & Lee, 1875, 3 R. 
166; M‘Meekin v. Russell, 1881, 8 R. 
587. Where imprisonment has followed 
suspension is competent, see p. 759, infra. 


3 Shiell v. Mossman, 1871, 10 M. 58; 
Samuel v. Mackenzie & Bell, 1876, 4 R. 
187. 


4 Clark v. Hamilton & Lee, supra. 
§ 8 & 9 Vict. c. 83, sec. 40, 88; 


2 Defects in extract, see p. 278, supra ; 
defects in charge, see p. 291, supra; de- 
fects in execution of poinding—Sangster 
v. Burness, 1857, 20 D. 355 (omission in 
execution to specify amount of debt) ; 
Miller v. Stewart, 1835, 13 S. 483 (de- 
lay in reporting poinding); Kewley v. 
Andrews, 1843, 5 D. 860 (day of sale not 
fixed); M‘Vicar v. Kerr, 1857, 19 D. 
948 (place of sale not fixed); M‘Nezll v. 
M‘Murchy, 1841, 3 D. 554 (insufficient 
notice of sale); M‘Kinnon v. Hamilton, 
1866, 4 M. 852 (poinding excessive) ; 
Le Conte v. Douglas, 1880, 8 R. 175 
(poinding excessive). 


Stewart v. Parochial Board of Keith, 
1869, 8 M. 26. If the objection is to 
the purpose to which the rates levied are 
to be put, suspension and interdict is in- 
competent, Brit. Fishertes Society v. Mags. 
of Wick, 1872, 10 M. 426. In the case 
of rates suspension and interdict is com- 
petent although diligence has only been 
threatened—Glasg. Paisley, &c. Ry. Co. v. 


Abbey Parish of Paisley, 1850, 13 D. 
304. 


6 Jurid. Styles, iii, 457. It does not 
seem necessary as suggested in the Styles, 
to direct the note against the Sheriff 
Clerk. In practice this is not done. 
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ing to the stage the proceedings have reached. If a warrant of sale has 
not been granted, the owner of the goods should appear and claim that 
the articles be withdrawn from the process But this can only be done 
where a warrant of sale has not been granted. If warrant of sale has 
been granted, an objector desirous of stopping the sale must proceed by 
suspension and interdict.? Even after a sale under a poinding any person 
interested may appear and claim the proceeds or a share thereof? but he 
cannot reclaim the goods sold. 

The procedure is the same as in an ordinary suspension except that 
the question of interim interdict falls to be determined and this will 
usually be granted. 

Although a former suspension has been refused, the subsequent execu- 
tion of a poinding will warrant the presentation of a note of suspension 
and interdict.* 

III. SUSPENSION AND LiBERATION.—Where a debtor has been wrong- 
fully imprisoned, the mode by which he obtains his liberty is by the 
quasi criminal process of suspension and liberation.? As imprisonment 
for debt is competent only in a very few cases, this procedure will seldom 
be met with in civil cases. As in suspension and interdict of a poinding, 
if the objection is to the grounds or warrants of the diligence or any of 
them, these must be suspended along with the proceedings which have 
followed,® while if it is to the mode in which the diligence has been 
executed, suspension of the proceedings complained of is all that is 
required or competent.’ As the liberty of the person is concerned, the 
proceedings are of a summary character, and objections to the warrant 
which could only in other cases be maintained in a reduction, may be 
insisted on in a suspension.® 

The procedure is the same as in a simple suspension, except that the 
time for answers is invariably shorter, a full copy is served on the 
respondent, caution is seldom offered or required, and if liberation is 


1 Lindsay v. E. of Wemyss, 1872, 10 
M. 708; M‘Kechnie v. Duke of Montrose, 
1853, 15 D. 623; Steel v. Smith, 1831, 
9 8. 371; see p. 354, supra. 

2 Smith v. Flowerdew, 1842, 5 D, 335 ; 
Anderson v. Buchanan, 1848, 11 D. 270; 
M‘Donald v. Urquhart, 1852, 15 D. 191. 

3 See p. 361, supra. 

4 Stewart v. Ferguson, 1841, 3 D. 668. 

5 Where imprisonment is only threat- 
ened, suspension and interdict is com- 
petent, Brims v. Thoms, 1892 n.r. 


6 Wilson v. Stronach, 1862, 24 D. 
271; see p. 758, supra. 

7 Shiell v. Mossman, 1871, 10 M. 58; 
Samuel v. Mackenzie & Bell, 1876, 4 R. 
187; see p. 758, supra. } 

8 Pratty. Fleet,1826,4 8.780 (N.E.788); 
Campbell v. Robertson, 1847, 10 D. 125 ; 
Muir v. Barr, 1849, 11 D. 487 ; Garrioch 
v. Wilson, 1851, 13 D, 13877; M‘Cubbin 
y. Fulton, 1852, 14 D. 908; Wilson v. 
Stronach, supra; Jackson v. Smellie, 
1865, 4 M. 72. 
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granted the certificate is at once issued. Interim liberation is as a rule 
granted unless the suspender has apparently no case. 

The imprisonment of the debtor is such a change of circumstances as 
warrants the presentation of a note of suspension and liberation although 
a former note of suspension was refused.’ 


1 Haig v. Service, 1882, 11 S. 145; Barr v. Wotherspoon, 1850, 13 D. 305. 


PART SECOND 


REPARATION FOR WRONGFUL USE OF DILIGENCE 


CHAPTER XLI 
LIABILITY OF THE CREDITOR TO THE DEBTOR 


GENERALLY,.—It is convenient to deal separately with the liability of the 
creditor, agent, messenger, and judge, for the wrongful use of diligence. 
The creditor is of course liable for his own personal fault according to the 
rules after noticed, and in virtue of the brocard, gui facit per alium facit 
per se, he is also liable for the negligence or unskilfulness of the agent or 
officer employed to execute the diligence. A distinction might be drawn 
between an agent and a messenger. In the former case the creditor is 
under no obligation to employ an agent, and, if he choose to do so, must 
be responsible for his actings. In the latter the creditor has no choice 
and can only execute diligence by the hand of a messenger. But this 
distinction does not affect the creditor’s liability and he is equally re- 
sponsible for the negligence or want of skill of agent’ or officer.? He is 
even responsible though the fault should lie with the judge or Court 
official who issues the warrant. In short, if there has been a wrongful 
use of diligence for which an action of damages lies, the action may 
in every case be directed against the creditor. This is merely in accord- 
ance with the general rule, that he, for whose benefit and by whose orders 


1 Anderson v. Ormiston & Lorain, 
1750, M. 13949; Gordon's Ewecrs, v. 
Dunlop, 1825, 3 Mur. 515; Dunlop v. 
Buchanan, 1828, 5 Mur. 16; Pearson v. 
Anderson, 1833, 11 8S. 1008; Smith & 
Co. v. Taylor, 1882, 10 R, 291; Taylor 
v. Rutherford, 1888, 15 R. 608; see 
Addison on Torts, p. 95. 

2 Anderson, supra; Paterson, 1811, 
Hume, 278 ; Fraser, 1825, 3 8, 590 (N.E. 


405); Macdonell v. Bank of Scotland,1835, 
13 S. 701; Brodie v. Smith, 1836, 14 8. 
983; Struthers v. Dykes, 1845, 7 D. 436, 
9 D. 14387; Beattie v. M‘Lellan, 1846, 
8 D. 980, 6 D. 1088; Petersen v. M‘Lean, 
1868, 6 M. 218; Le Conte v. Douglas, 
1880, 8 R. 175; Wright v. Morgan, 
1897, 5 S.L.T. No. 259. See Stewart v. 
Macdonald, 1784, M. 13989, where the 
creditor was held not liable. 
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express or implied a particular act is done, will be liable for all the con- 
sequences that flow from it, whether these are a natural result of the act 
or arise from the carelessness or incompetence of the agents employed. 
A debt collector employed by a creditor to collect his debt, and who has 
employed a law-agent for that purpose, is not, like the creditor, liable for 
the errors of the law-agent. He is merely an intermediary between the 
client and the law-agent and is only liable for his own fault.’ 

Distinction between Diligences requiring and not requiring a special 
warrant—A clear distinction is drawn between the liability which 
attaches to a litigant for the use of a legal right, remedy, or diligence, to 
which he is absolutely entitled and for which he requires to obtain no 
special warrant, and the use of a special diligence or remedy for which a 
warrant or order of the Court is required and which is not obtained as a 
matter of course but upon a statement or representation by the applicant 
to the Court. In the one the user merely puts in force an undoubted 
legal right—wutitur suo jure; in the other the diligence is not an 
unquestionable right, but a remedy granted by the Court on the faith of 
ex parte statements and is therefore granted periculo petentis. Under the 
former class are included all actions or judicial proceedings (including 
sequestration”), and such diligences as arrestment, poinding, inhibition, ete. 
In such cases the litigant is not to be made liable in damages merely 
because he has not been successful in his action, or because he has 
occasioned damage through the use of his diligence. It is essential to 
establish lability that malice and want of probable cause should be 
averred and proved; or in the case of diligence that there should have 
been an inherent defect in the warrant, or an irregularity in the execution 
of the diligence. An irregularity or defect in the warrant for, or in the 
course of, judicial proceedings will not subject in damages. 

Under the second class fall fugw warrants, warrants of imprisonment 
for civil debt, most applications for interdict, sequestrations for rent, etc. 
In these cases the applicant is answerable for the truth of the statement 
on the faith of which he obtained the warrant, and whether it was made 
in good or bad faith he is liable if it turns out inconsistent with fact. 
Want of success established by the decision of the Court is conclusive as 
to the wrongfulness of the diligence, and a claim of damages at once 
arises without any averment or proof of malice or want of probable cause.® 

Where the action arose in the Small Debt or Debts Recovery Courts 


1 Taylor v. Rutherford, 1888, 15 R. 3 Henning v. Hewetson, infra; Wol- 
608 ; Rhind v. Kemp & Co. 1893,21 R.  thekker v. Northern Agricultural Co., infra ; 
275. 7 See p. 766, infra. Gray v. Weir, 1891, 19 R. 25. 
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there can be no claim for damages for irregularities in the procedure 
leading up to decree; while there may for diligence subsequent thereto.’ 


JUDICIAL PROCEEDINGS.—A litigant in appealing to the Courts of his 
country for redress is only using a remedy to which he is absolutely 
entitled, and in his pleadings he may safely state everything that is 
pertinent to the action however injurious it may be to his opponent. It 
is not sufficient to make him liable in damages that he has been un- 
successful in his action and has occasioned loss and inconvenience to the 
opposite party. He is sufficiently restrained from prosecuting a suit 
which in his knowledge is truly untenable, by the finding of expenses 
which is almost invariably awarded against the unsuccessful party. To 
make him liable in damages also it must be averred and proved that he 
acted maliciously and without probable cause.” It seems sufficient in the 
ordinary case to make a general averment of malice and want of probable 
cause without stating the facts from which these are to be inferred? But 
if the action is directed against a public official who prosecuted in per- 
formance of his public duty it would seem necessary to set forth a state- 
ment of facts from which malice can be inferred.‘ 

After decree has been obtained and extracted the subsequent procedure 
becomes diligence. 

Taking Decree where the Debt has been paid.—Taking decree and obtain- 
ing an extract thereof is a judicial proceeding, and although the decree 
may have been wrongfully obtained it will not ground a claim of damages 
unless malice and want of probable cause,’ or in any event unless malice,® 
is averred. It affords no relevant ground of action that the debt sued for 
had been paid prior or subsequent to the raising of the action, so that 
decree was improperly taken. The decree may have been taken through 
mere negligence or forgetfulness or by the omission of the creditor to instruct 


1 See p. 777, wnfra. 

2 Wolthekker v. Northern Agricultural 
Oo. 1862, 1 M. 211; Henning v. Hewet- 
son, 1852, 14 D. 487; Graham v. Dun- 
das, 1829, 7 S. 876; Young v. Leven, 
1822, 1 Shaw’s App. 210 (L. Eldon) ; 
Cleland vy. Lawrie, 1848, 10 D, 1372; 
Brodie v. Young, 1851, 13 D. 737; 
Gordon v. Royal Bank, 1826, 5 S. 164 
(N.E. 150); Duff v. Bradberry, 1825, 4 
S. 22 (N.E. 23); Hallam v. Gye, 1835, 
148. 199. 

3 Kinnes v. Adam & Sons, 1882, 9 R. 
698; MacRobbie v. M‘Lellan’s Trs. 1891, 
18 R. 470; Baillie v, Hume & Adamson, 


1853, 16 D. 161; Lyon v. Red’s Trs. 
1835, 13 S. 984 (L.0.); Hallam v. Gye, 
supra (L.0.). In MacRobbie, L. M‘Laren 
doubted whether an averment of malice 
alone would not be sufticient if the action 
was not directed against a public official. 

4 See Innes vy. Adamson, 1889, 17 R. 
11; M‘Murchy v. Campbell, 1887, 14 R. 
725. 

5 Davies & Oo. v. Brown & Lyell, 1867, 
5 M. 842; Ormiston v. Redpath, Brown 
d: Oo. 1866, 4 M. 488. 

6 Rhind v. Kemp & Co. 1893, 21 R. 
275; see Gibson & Co. v. Anderson & Co. 
1897, 24 R. 556. 
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his agent that the debt had been paid.’ Thus, in one case where payment 
had been made to the creditor and his agent afterwards took decree ;” 
and in another case where payment had been made to the agent who 
afterwards raised action and took decree ’—an action of damages against 
the creditor was found irrelevant without an averment of malice and want 
of probable cause. In the former case it was said* “the whole case may 
come to turn upon the knowledge which the defenders or their agents 
respectively had. It may be, that the one who got payment did not 
know that the other took decree; and on the other hand it may be that 
the one who took decree did not know that the other had received pay- 
ment. And if that is the case,—if both principal and agent acted in good 
faith—it would be the grossest possible injustice to let a party go into 
Court for damages for the merest slip without alleging and putting in 
issue malice and want of probable cause.” 

The other case was narrower for there the agent ought to have known 
that the debt was paid. But the opinions in a later case also recognise 
that although the agent ought to have known that the taking of decree 
was in the circumstances a wrongful act, he will not be liable in damages 
unless it was done maliciously. Thus, in an action in which the conclu- 
sion for expenses was only in the event of the defender appearing and 
opposing, the defender entered appearance and did not lodge defences ; 
notwithstanding, decree for the expenses was taken without intimation 
to him and a charge given by the law-agents. In an action of damages 
against them, opinions were given that the mere taking of the decree 
without diligence thereon would not have afforded a relevant claim 
of damages.” 

But the taking of decree by a person who has actual knowledge that 
the debt has been paid affords a relevant claim of damages against the 
person who took the decree, as this amounts to malice. The cases of 
Sturrock v. Welsh & Forbes® and MacRobbie v. M‘Lellan’s Trs." were cases 
in which the creditor was really under a misapprehension as to his legal 
rights; while in Davies & Co. v. Brown & Lyell the debt had been paid to 


1 Davies & Co. v. Brown & Lyell, supra. 

2 Ibid. This shows that the agent will 
not be considered to have the same 
knowledge as his client so as to make the 
latter responsible for the agent’s acts; 
see Mackellar v. Duke of Sutherland, 1862, 
24 D. 1124; Paton v. Hunter, 1885, 1 
S.L. Rev. 283. 

3 Ormiston v. Redpath, Brown & Co., 
supra, 


* L, Ardmillan in Davies & Co., supra. 

5 MacRobbie v. M‘Lellan’s Trs. 1891, 
18 R. 470 (L. Pres, and L. M‘Laren) ; 
cf. Rhind v. Kemp & Co, 1893, 21 R. 
275. The distinction is that in Mac- 
Robie the agent thought but incorrectly 
that he was entitled to take decree, while 
in Rhind he knew that he was not. 

§ 1890, 18 R. 109. 

7 1891, 18 R. 470. 
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the client, who forgot to intimate to his agent who took the decree; and 
in Ormiston v. Redpath, Brown & Co. the client, who was the person 
sought to be made liable, did not know that the debt had been paid to 
his agents, who themselves took the decree. In neither of these cases 
was there knowledge by the person sought to be made liable, be he agent 
or client, and who actually took the decree, that the debt was paid. If 
the party taking the decree has actual knowledge that the debt has been 
paid, the mere taking of the decree although no diligence followed is a 
malicious wrong for which action lies.) 

The action will only be against the party who took the decree knowing 
the debt to be paid. If this were the agent the client is not liable, for 
malice of an agent is not malice of his principal, unless it is shown that in 
acting maliciously the agent was carrying out the wishes of the principal.” 

These cases must, however, be distinguished from one in which the 
pursuer on payment of the sum sued for, or an instalment thereof, has ex- 
pressly undertaken to stop the proceedings. In such a case he will be 
liable in damages if his agent should take decree therefor. It is not 
necessary to aver malice; the action is simply one for breach of contract.’ 

In MacRobbie v. M‘Lellan’s Trs. Lord M‘Laren said: “It is plain 
enough that there can be no action of damages at the instance of a person 
against whom decree has been regularly obtained on the ground that the 
decree was wrongful, or that the debt was not due, because no such decree 
can be obtained against a defender who has knowledge of the action and 
takes the proper steps to contest it. But there may bea claim of damages 
where a pursuer has entered into a contract not to take a decree in 
unqualified terms, or to delay taking the decree with a view to allow the 
defender an opportunity of making an extra-judicial settlement. In such 
cases, if the contract or undertaking is violated, the question between the 
parties is merely one of breach of contract and there would be no pro- 
priety in holding that the person who sued for damages for the breach 
must prove that the defender acted maliciously. The present case affords 
an instance of such a case. . . . If damage can be shown to have resulted 
from the pursuer’s unauthorised act the person who suffered must be 
entitled to compensation.” Asa general rule a person taking decree for 
a debt which has been paid has also the defence of personal bar—that the 
defender should have appeared in the action and maintained his defence 


1 Rhind v.Kemp & 00.1898, 21R.275. infra; see p. 764, supra. 

2 Mackellar v. Duke of Sutherland, 8 Gibson & Co. v. Anderson & Co, 
1862, 24 D, 1124; Rhind v. Kemp & 1897, 24 R. 556; see Pollock vy. Brem- 
Co., supra ; MacRobbie v. M‘Lellan’s Trs., ner, 1897, 5 S.L.T. No, 189. 
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and that he is not entitled to lie bye and prefer “an action of damages to 
a decree of absolvitor.”! But the rule does not apply where the defender 
can show reasonable grounds for his non-appearance.” 

Recording the protest of a bill is a judicial proceeding and malice must 
therefore be averred. To aver that it was wrongful, the bill having been 
paid, is not enough.’ 

MERCANTILE SEQUESTRATION.—Although sequestration of the debtor’s 
estates has all the effect of diligence and that of a most sweeping char- 
acter, the application for it is in the form and by way of action. In 
one view, therefore, the rule which applies is that applicable to judicial 
proceedings; in the other, that applicable to diligence. Thus, any 
creditor duly qualified whose debtor is notour bankrupt has an absolute 
right to petition for sequestration, and he is not to be made lable in 
damages where the requirements for sequestration are present merely 
because the sequestration is recalled on account of a technical informality 
in the application for sequestration or proceedings therein. In such a case 
malice and want of probable cause must be averred. On the other hand, 
sequestration is only granted where the petitioning creditor’s debt is of 
proper amount and the debtor is notour bankrupt, and for the statement 
and evidence of these facts the petitioner is responsible. If, therefore, 
any statement essential to the granting of sequestration should be 
untrue, whether made in good faith or not, the petitioner will be 
liable in damages and malice and want of probable cause need not be 
averred. 

Thus, a duly qualified creditor obtained sequestration of the estates of 
his debtor who was notour bankrupt, but the sequestration was sub- 
sequently recalled on the ground that the petitioning creditor did not 
set forth in his oath that he held no other security for his debt than 
that specified. An action of damages by the debtor for wrongful seques- 
tration was held to be irrelevant unless malice and want of probable 
cause were averred.* But where the debtor had been wrongly charged on 
an inducie of six in place of fifteen days, and on non-payment a petition 
for cessio of his estates presented upon the erroneous averment that he 
was notour bankrupt, notice of which was published in the Edinburgh 
Gazette, an action of damages was held relevantly laid against both the 

1 Ormiston vy. Redpath, Brown & Co. R. 109; MacRobbie vy. M‘Lellan’s Trs. 
1866, 4 M. 488; Davies & Oo. v. Brown 1891, 18 R. 470; Rhind v. Kemp & Co. 
& Lyell, 1867, 5 M. 842; Aitken v. 1893, 21 R. 275, 

Finlay, 1837, 15 S. 683; Bell v. Gunn, 3 Gardner v. Martin, 1864, 2 M. 1183. 


1859, 21 D. 1008. 4 Kinnes v. Adam & Sons, 1882, 9 R. 
2 Sturrock v. Welsh & Forbes, 1890,18 698. 
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creditor and his agent without any averment of malice or want of 
probable cause. 


DILIGENCE Proper.—I. Acanst Property.—As the forms of diligence 
available against the debtor’s estate vary more or less, both in the manner 
and extent to which they found an action of damages, it is convenient, if 
it be not necessary, to deal with each separately. 


THe CHARGE.—Generally.—All procedure for the purpose of obtaining 
decree, whether of Court or of registration, and down to the extracting 
thereof, falls within the category of judicial proceedings. A charge is the 
first step of diligence.” In one case it was laid down broadly that in an 
action of damages for the service of a charge, although no poinding or 
other diligence had followed, it was unnecessary to aver malice and want 
of probable cause and that “ wrongful” was sufficient. The case was one, 
however, in which if the pursuer’s averments were correct the charge was 
unjustifiable, as the debt had been paid; in other words the diligence was 
without a warrant.? The rule, that a person executing in a regular man- 
ner diligence for which no special warrant is necessary will not be liable 
to an action of damages unless malice and want of probable cause is 
averred, seems applicable to a charge.* The creditor having obtained his 
extract decree is entitled as matter of right and without any other war- 
rant to charge the debtor. But where the charge is irregularly or un- 
warrantably executed, an averment of “ wrongfully ” is sufficient.’ 

What is “wrongful” wse—The irregularities which are considered 
“ wrongful” may be dealt with under the following heads—(1) Where 
the warrant is irregular, (2) Where there is irregularity in the service of 
the charge, and (3) Where a charge is given under circumstances which 
render its use unjustifiable. 

1. Warrant irregular.—lf a charge is given on an irregular or illegal 
warrant, the charge is null and will be suspended. But the case has 
never arisen for decision whether a creditor will be liable in damages for 
the execution of a charge on such a warrant, where poinding or imprison- 
ment has not followed. If either poinding ° or imprisonment” has followed 


1 Smith v. Taylor, 1882, 10 R. 291. 5 Gibb v. Edinr, Brewery, supra. 

2 Gibb v. Edinr. Brewery, 1873, 11 6 Wilson v. Alexander, 1846, 9 D. 7; 
M. 705; Smith v. Taylor, 1882, 10 R. Anderson v. Ormiston & Lorain, 1750, 
291. M,. 13949. 

3 Gibb v. Edinr, Brewery Co., supra. 7 Cook v. Wallace & Wilson, 1889, 16 

4 Wolthekker v. Northern Agric. Oo. R. 565. 

1862, 1 M. 211. 
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damages are clearly due. The liability of the creditor, however, does not 
seem doubtful. Although it seems hard to make a creditor liable in 
damages for a charge technically invalid and of which he made no use, its 
effect was to render the debtor notour bankrupt and thus affect his 
financial reputation. 

2. Irregularity in the Service of the charge.—As in the preceding 
case, an irregularity in any of the essential steps in executing 
the charge will nullify the diligence and entitle to suspension. But 
neither in this case has there been any decision whether such an 
irregularity will entitle to damages, if the charge has not been followed 
by diligence against the debtor’s property or person. But it seems clear 
for the reasons already stated that damages would be due although 
nothing follows on the charge. In one case a charge was given on an in- 
ducie of six in place of fifteen days, and on non-payment a petition was 
presented at the instance of the creditor for cessio of the debtor’s estate 
upon the erroneous averment that notour bankruptcy had been thereby 
constituted, and for warrant to take possession of the debtor’s moveable 
property. The Sheriff having granted a warrant in terms of the prayer 
of the petition, the creditor and his law-agent were both liable for the 
wrongful use of diligence.’ 

The Lord President (Inglis) said: “ Now, it appears to me that the 
defenders, both clients and agents, in giving a charge upon the certificate 
of judgment were using diligence against the pursuer, for a charge for 
payment is undoubtedly the first step of diligence. And if it had not 
been for the Act of 1880, which abolishes imprisonment for debt and 
introduces the process of cessio, for which the defenders presented the 
petition, the usual step would have been to poind the goods or imprison 
the person of the present pursuer and it was only because imprisonment 
for debt was abolished that the other course was followed. In lieu of 
imprisonment for debt a creditor is now entitled to present a petition for 
cessio, and I think that the defenders here were just carrying out their 
charge in the manner provided as a substitute for imprisonment. 

“Tt seems to me that this is therefore a wrongous use of diligence—a 
diligence which, by having been by a blunder used on six days’ charge 
instead of on fifteen days’, is invalid and inept. The consequence is that 
all that has followed upon it is invalid as against the pursuer, and that 
therefore all the subsequent proceedings constituted a wrong to the 
pursuer, and were obviously calculated greatly to injure him and his 
firm both in character and in credit.” Notwithstanding the limitation 


1 Smith v. Taylor, 1882, 10 R. 291. 
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which might be inferred from the words “all the subsequent proceedings,” 
it is thought that the mere service of the charge would have been action- 
able. 

In all these cases it was sufficient to aver and put in issue that the act 
was done wrongfully without averring malice and want of probable cause. 

3. Charge unjustifiable, though procedure formally regular—Where the 
debtor has been charged when he ought not to have been, i.e. when the 
charge is unjustifiable, as when the debt was paid or discharged or 
tendered, or where the creditor has come under an obligation to abstain 
from diligence, the charge itself is a wrongful use of diligence for which 
damages are due although no poinding or imprisonment or other procedure 
has followed; and it is unnecessary to aver malice and want of probable 
cause.’ The same principle will apply to debtors liable in a representa- 
tive capacity who are charged personally.” The diligence is really with- 
out a warrant. A person charged on an extract registered protest of a 
bill raised an action of damages on the averment that the bill had been 
paid. The defence was that the payment had been a general payment 
and not one for the extinction of the bill. It was found unnecessary to 
aver malice.’ 

Two more cases may be cited as illustrations. The agents for a herit- 
able creditor in an action of maills and duties by him against his debtor, 
in the course of the proceedings arranged with the debtor that he should 
grant a trust conveyance for behoof of his creditors of certain heritable 
subjects belonging to him, and that they should deliver discharges of 
certain securities and diligences. They then wrote “upon exchange of 
these documents all personal claims against you at the instance of our 
clients or ourselves shall be held as discharged.” In terms of this arrange- 
ment the trust-deeds were delivered and became operative. Notwith- 
standing, the agents after notice to the defender took decree in the action 
of maills and duties for the expenses, and charged him therefor. In an 
action of damages against the agents it was found that the diligence was 
wrongful, and that it was unnecessary to aver malice.* Again, the 
defender, in an action in which the conclusion for expenses against him 
was only in the event of his appearing and opposing, entered appearance 

1 Gibb v. Edin, Brewery, 1873, 11 M. words “knowing the same to be paid” 
705 and cases in following notes; Mac- inserted in the issue on the suggestion of 


hersy v. Davis & Sons, 1895, 22 R. 368. the L. J.-Clerk ought not to have been 
See Macdougal v. M‘Nab, 1893, 21 R. inserted. This is really requiring the 


144 (debtor’s cheque accepted). pursuer to take an issue of malice. See 
2 Campbell v. Gordon, 1844, 6 D. Inglisv. M‘Intyre, 1861, 23 D. 1240, 1243. 
1030, 2 D. 639, aff. 1 Bell’s App. 428. 4 Sturrock v. Welsh & Forbes, 1890, 


8 Gibb, supra. It is thought that the 18 R. 109. 
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but did not lodge defences. Decree for the expenses was however taken 
without intimation to him. Before it was extracted notice was sent to 
the agent that it had been improperly taken, and that it would be sus- 
pended if it was attempted to be enforced. Notwithstanding, the decree 
was extracted. No suspension was brought as the defender did not think 
that the pursuer would charge on the decree. The pursuer, however, 
executed a charge and served notice of an application for cessio upon the 
debtor, who then brought a suspension. In an action of damages against 
the agent, the diligence was found wrongful and an averment of malice 
and want of probable cause unnecessary.’ 

Where the action of damages is based on the charge being unjustifiable 
and unwarrantable, it is not necessary to make way for the action by 
preceding it with a summons of reduction of the diligence.” But if the 
objection was to an error in the schedule of charge, as to a solemnity of 
execution, the execution being ex facie regular, the latter must be reduced.* 
The action of reduction and damages may be combined.* 


PorinDING.—Poinding, being a diligence which a litigant who has 
obtained decree and charged the debtor is entitled to use without any 
special warrant from the Court, falls under the class of cases in which it 
is necessary, in an action of damages for its use where there has been no 
irregularity in the diligence, to aver that it was executed maliciously and 
without probable cause. On the other hand, where there is a defect in the 
warrant, or irregularity in the procedure, or where its use in the circum- 
stances is unjustifiable, it is sufficient to aver that the poinding was wrongful. 

What is wrongful use—A poinding may be wrongful (1) where the 
warrant is bad, (2) where the poinding is irregularly proceeded with, and 
(3) where in the circumstances it was unjustifiable. 

1, Warrant bad.—The warrant for the poinding may be bad, either 
on account of (1) some defect in the extract decree or (2) some irregularity 
in the charge. 

(1) Warrant dlegal.—lIf the warrant is illegal—one which the 
Sheriff could not grant and the creditor should not have applied for,’ 
or one which was ultra petita although what was asked was perfectly 


1 MacRobbie v. M‘Lellan’s Trs, 1891, D. 436; 9D. 1437; Beattie v. M‘Lellan, 
18 R. 470: 1846, 8 D. 930; 6 D. 1088; Wilson v. 
2 Davies & Co. v. Brown & Lyell, Alexander, 1846, 9 D. 7; Brodie v. 
1867, 5 M. 842; Ormiston v. Redpath, Smith, 1836, 14 S. 983. 
1866, 4 M. 488. 5 Anderson v. Ormiston & Lorain, 
3 See p. 332, supra. 1750, M. 13949 and 13955; Cook v. 
* Macdonell v. Bank of Scotd. 1885, Wallace & Wilson, 1889, 16 R. 565. 
13 S. 701; Struthers v. Dykes, 1845,7 See Charters v. Wilson, 1838, M‘F, 5. 
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competent,’ the creditor is responsible for the poinding proceeding on it, 
and malice need not be averred. Although the creditor only asked 
what he was entitled to get and the fault was with the Sheriff, the creditor 
is liable for making use of a decree to which he was not entitled. 

(2) Charge irregular—as a poinding can only follow after the debtor 
has been properly charged to implement the obligation in the decree, an 
irregularity in the service of the charge such as to invalidate it renders 
the subsequent poinding a wrongful proceeding and the creditor liable in 
damages. Those irregularities which are fatal to the charge have been 
already dealt with. Thus where the schedule of charge served upon the 
debtor was defective in date by omitting the month,” or wrongly stated 
the Christian name of the creditor to whom payment was to be made,’ the 
creditor was found liable in damages. 
due to the negligence of the messenger. 

2. Irregularity in the Poinding.—The steps which have to be attended 
to for the regular execution of a poinding have been already dealt with. 
Any irregularity in these which renders the poinding illegal will make 
the creditor liable in damages. Thus, where the messenger poinded an 
excessive amount—not only sufficient to cover the debt and expenses but 
also the rent due to the landlord, his employer was found liable.* So, 
where in the appraisement the articles were slumped together at a ridicu- 
lously low figure, no attempt having been made to come to a proper idea 
of their value.2 But the mere inclusion of the goods of another in the 
poinding will not subject the creditor in damages to the owner.’ The 
latter’s remedy is to apply to the Sheriff to have his goods withdrawn 
from the poinding, and if an order for sale has been granted to obtain 
If after intimation that the goods belonged to another the 
But if the owner was 


In these cases the mistake was 


interdict.” 
creditor was to instruct a sale, he might be liable. 
not able to give a satisfactory reason for not having applied for interdict 
he might be barred from claiming damages.® 

3. Poinding unjustifiable, though formally regular.—W here the diligence 


1 Wilson v. Aleaander, 1846, 9 D. 7; 
Cook v. Wallace & Wilson, supra ; Ballen- 
tine v. Ross, 1821, 2 Mur. 529. 

2 Beattiev. M‘Lellan, 1846, 8 D. 930, 
6 D. 1088. See also M‘Donnell v. Bank 
of Scotland, 1835, 13 S. 701. 

3 Struthers v, Dykes, 1845, 7 D. 486, 
9 D. 1437. 

4 Hamilton v. Emslie, 1868, 7 M. 
173; M‘Kinnon v. Hamilton, 1866, 4 M. 
852. 


5 Le Conte v. Douglas, 1880, 8 R. 
175. (The creditor adopted the illegal 
proceedings, but he would have been 
liable apart from this. See p. 761, supra.) 

6 Nelmes & Co. v. Gillies, 1883, 10 R. 
890; M‘Lean v. Boyek, 1893, 10 S.L. 
Rev. 10; cf. Combe vy. Hossack, 1826, 4 
Mur. 49. 7 See p. 354, supra. 

8 N. of Scotland Bank v. Mulreny, 
1887, W.L.N. 30; Dewar v. Watson, 
1887, W.LN. 264. 
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although formally regular was, in the circumstances, unjustifiably used the 
creditor is liable in damages. Thus, if the debt has been paid or payment 
tendered,! or has been discharged,? or if the debtor has obtained a sist of 
diligence and intimated the same,’ or if the creditor has agreed to grant 
delay,t damages are due if a poinding is subsequently executed. So, if 
after a partial payment, or agreement to accept a composition, a poinding 
has been executed for the whole debt.’ A creditor who accepts his 
debtor's cheque must present it without delay, but he is under no obliga- 
tion to countermand a poinding already instructed until he has had time 
to present the cheque.® 

In the cases mentioned, that is where the wrongfulness of the diligence 
depends on extraneous facts, it is clear that in an action of damages 
against the agent or messenger it will be necessary to aver and prove that 
they were aware of the payment, the tender, or the sist, etc.’ But the 
creditor appears to be in a different position and, though never decided, 
it is thought that he would be liable in damages for diligence done under 
these circumstances although he was personally in ignorance of the pay- 
ment or tender, and the agent or messenger was solely to blame. The 
ordinary rule that the principal is liable for wrongs committed by his 
agent in the business entrusted to him seems to apply. In Jnglis v. 
MIntyre® the agent of the pursuer, notwithstanding repeated tenders 
made by the defender of the sum in the decree and the expenses of 
extract, instructed a poinding unless the expenses of the charge were also 
paid, and a poinding was accordingly executed. An action of damages 
was raised against the two creditors and the agent, in which the averments 
showed that tenders had been made to the agent and one of the creditors 
only. The Court, without deciding whether it was necessary to show 
knowledge of the tender on the part of the other creditor, allowed separate 
issues against each of the three parties that the question might be raised 
at the trial more simply. In Ritchie v. Dunbar® an action of damages 
was found relevantly laid against the creditor which set forth that a sist 
of diligence had been obtained by the pursuer and served personally on 
the creditor “ before the poinding was executed, at least before the goods 
were carried away and sold,” it being further averred that the poinding 


1 Inglis v. M‘Intyre, 1861, 23 D. 1240. 5 See Robertson v. Ferguson, 1820, 2 


; Charters v. Wilson, 1838, M‘F, 5. Mur. 303; Henderson v. Rollo, 1871, 10 
3 Riteliie v. Dunbar, 1849, 11D. 882; M. 104, 


Anderson v. Anderson, 1855, 17 D, 804. 6 Macdougall v. M‘Nab, supra. 
* Cameron vy. Mortimer, 1872, 10 M. T Ritchie v. Dunbar, supra; see p. 801. 


461. See Mackersy v. Davis & Sons, & 1861, 23° D. 1240. 186224": 
1895, 22 R. 368; Macdougall v. M‘Nab, 541. 


1893, 21 R, 144, ® 1849, 11 D. 882. 
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and sale were instructed by the creditor. Nothing was said as to his 
liability if his agent had instructed the poinding not knowing of the sist. 

The raising of a multiplepoinding by the debtor on the ground that 
arrestments had been used in his hands by creditors of his creditor does 
not operate as a sist of diligence, so as to render the latter liable in 
damages for proceeding with his poinding.! The Court in assollzieing the 
defender proceeded on the fact that it was not averred that he knew of 
the arrestments and that a multiplepoinding had not the effect of a sus- 
pension. But it would have made no difference in the liability of the 
creditor although he had been aware of the arrestments having been used 
before he executed his poinding,? 


ARRESTMENT IN SECURITY AND INHIBITION.—As there is no difference 
in the liability of a creditor for the use of arrestment in security or of 
inhibition these will be dealt with together.’ 

Generally. The right of a litigant to use arrestment and inhibition in 
security of his claim is in the same position as his right to take action there- 
for. He has an absolute right to use these diligences without obtaining a 
special warrant from the Court, and is not liable in damages if he has pro- 
ceeded regularly, although it should ultimately turn out that his claim is 
unfounded.* It must be shown that he acted maliciously and without 
probable cause.’ But itis unnecessary to state facts and circumstances from 
which malice can be inferred.© It makes no difference that the subject 
arrested is a ship; although as ships are arrestable in security in the hands 
of the debtor, while other moveables in his hand can only be attached by 
poinding, the arrestment operates like an interdict, preventing the use of 
property in the debtor’s possession.” The malice that is required is of 
course not malice in fact, but legal malice such as is required in an action of 


1 Hendry v. Brown, 1851, 13 D. 1046. 

2 Ferguson v. Bothwell, 1882, 9 R. 687. 
See p. 136, supra. 

3 Only one action of damages for the 
use of inhibition has occurred. The 
inhibition was led against the whole of 
the defender’s heritable property although 
the pursuer only concluded for the con- 
veyance of a part thereof. The action 
was dismissed as the inhibition was in 
usual form and was restricted when 
demanded—WMacleod v. Macleod, 1836, 15 
S. 248, 

4 Wolthekker v. Nor. Agric. Co. 1862, 1 
M. 211; Henning v. Hewetson, 1852, 
14 D. 487; Duff v. Bradberry, 1825, 4 


S, 22 (N.E. 23); Walson v. Mackve, 1875, 
3) Ree (ia Pres.). 

5 Ibid.; Brodie v. Young, 1851, 13 D. 
737; Borthwick v. Gilkison, 1862, 2 M. 
125; Kennedy v. Police Comrs. of Fort 
Wiliam, 1877, 5 R. 302; Duffus v. 
Davidson, 1828, 4 Mur, 558, 

6 Baillie v. Hume, 1853, 16 D. 161. 

7 Wolthekker v. N. Agrwc. Oo. supra ; 
contra Napier v. Campbell, 1841, 3 D. 
879 where the issue only contained the 
word “wrongful” but no objection was 
taken. Prima facie evidence of owner- 
ship is sufficient, the production of the 
register is unnecessary —Snadon v, Stewart, 
1819, 2 Mur, 61, 67, 
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damages for privileged slander. Although it is a personal feeling a joint- 
stock company may be guilty of malice.” But one partner is not respon- 
sible for the malicious use of arrestments in the firm’s name by another 
partner. “There is no such thing as vicarious malice. Malice is a 
purely personal quality.” ® 

It is only however where the arrestment has been legally and 
regularly executed that it is necessary to aver malice and want of 
probable cause. If the warrant of arrestment is bad, or if it has been 
executed in an illegal manner, the issue need only contain the word 
“ wrongful.” 4 

What is wrongful use—1. Arrestment without warrant—Where the 
arrestment is laid on without a legal warrant, malice and want of prob- 
able cause need not be averred. This does not merely refer to the use of 
arrestments, where letters of arrestment have not been obtained or a 
warrant to arrest inserted in the summons, or to the seizure of the goods 
before the arrestment is served,° but includes the case of a defective 
warrant,° or a warrant directed against a person in one character followed 
by execution of arrestments against him in another character. Thus 
arrestment of the private funds of an executor on the dependence of an 
action against him as executor for payment of an executry debt is 
without a warrant, and malice need not be averred.’ 

In one case this principle was carried very far. A coalmaster 
furnished a cargo of coal on the order of the master of a steamship, part 
of the price being paid by the charterers, who were in possession of the 
vessel on a time-charter. The coalmaster then raised an action against 
the master as representing the owners for the balance, and arrested on the 
dependence, The owners brought an action of damages for wrongful use 
of arrestments, averring that the coals were bought, not for the use of the 
vessel, but as a speculation by the master on the employment of the 
charterers, and that the defender was well aware that the vessel had been 
chartered and was under the order of the charterers. It was found that 
malice and want of probable cause need not be inserted in the issue, as 
these averments showed that the arrestments were without warrant. The 
ground of the judgment was that although the ship belonged to the pur- 


1 Young v. Leven, 1 Shaw’s App. 210 William, 1877, 5 R. 302 and cases in 
(L. Eldon); Hallam v. Gye, 1835, 14 S. following notes. 


199. 5 Petersen v. M‘Lean, 1868, 6 M. 218. 
2 Gordon v. Brit. & Foreign Metalline 6 Kennedy v. Police Comrs. of Fort 
Co. 1886, 14 R. 75. William, supra (L. Ormidale). 


8 Wilson v. Mackie, 1875, 3 R. 18. 7 Wilson v. Mackie, 1875, 3 R. 18, 
* Kennedy v. Police Comrs. of Fort see p. 107, supra. 
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suers as registered owners it was known to the arrester that she was 
possessed by the charterers, who accordingly were truly represented by 
the master as defender in the action on which arrestment was used! 
This seems very doubtful reasoning. The action was against the master 
as representing the owners, and surely that was a warrant for arresting 
the owners’ ship.” It seems more correct to say that the arrester, having 
in the knowledge that there was no debt due by the shipowners arrested 
their vessel, was guilty of malice. 

2. Arrestment irregularly executed.icWhere the arrestment has been 
executed in an illegal and unjustifiable manner, malice and want of 
probable cause need not be averred. Where a vessel was invaded and 
carried off from the roadstead where she was anchored, no arrestments 
having been executed when this was done, damages were found due.’ 
So the seizure of a vessel, which had left the harbour and was sailing 
down the Clyde on her intended voyage, on the ordinary warrant to 
arrest and dismantle, would entitle to damages.* In these cases there 
was really no warrant for the procedure adopted. As a general rule, 
in an action of damages for wrongful removal of an arrested vessel it is 
necessary to specify the locus at which the arrestment is laid on. But 
where the vessel is foreign and the master and crew foreigners, the locus 
need not be inserted in the issue, as a master unacquainted with the 
forms of diligence in use in this country, possibly not speaking our 
language, might be in doubt as to the exact time when the arrestments 
were used.” Where the question in the issue was whether a foreign 
vessel, taken from her anchorage to a neighbouring harbour, struck 
against the quay and was injured through carelessness or unskilfulness 
on the part of the defenders or those for whom they were responsible, 
it was observed that it was immaterial whether this took place before or 
after the arrestments were used—if before it might aggravate the 
damages, if after, the defenders were not justified in handing over the 
vessel to the care of unskilful persons.° 

If the arrestment is bad, not because of evident illegality in its execu- 
tion, but on account of a technical informality in the service, as an error 
in the service copy or execution, no claim of damages will arise. The 
pursuer is protected as he would be for a similar defect in the procedure 
in his action. 


1 Meikle v. Sneddon, 1862, 24 D,720. (H.L.) 215. The warrant was approved 
2 Morison v. Massa, 1866, 5 M. 130, by the LO. 

3 Petersen v. M‘Lean, 1868, 6 M. 218. 5 Petersen v. M‘Lean, supra. 

4 Carlberg v. Borjesson, 1877, 5 R. 188, 6 Thid. 
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ARRESTMENT IN ExecuTion.—A claim of damage for the use of this 
diligence is subject to the same rules as a wrongful poinding.’ 


PoINDING OF THE GROUND.—Poinding of the ground although a dili- 
gence proceeds by action and therefore down to the extracting of the 
decree is of the nature of a judicial proceeding. An action of damages 
for its wrongful use must therefore contain an averment of malice and 
want of probable cause.” 

As there are no personal conclusions there is no charge, but otherwise 
the procedure after decree has been obtained is much the same as in 
personal poinding. What has been said as to personal poinding will also 
be applicable here—that an action of damages will lie where the warrant 
is bad, or the poinding irregular, or unjustifiably proceeded with. The 
only reported action of damages arising out of a poinding of the ground 
was by the owner of goods, which being on the ground were included in 
the execution of poinding though not belonging to, but only hired by the 
debtor. The action was dismissed and was clearly irrelevant, there being 
no averment that the poinder knew that the articles did not belong to the 
debtor. “A mere innocent mistake is not enough. The foundation of 
actions of this character is alleged wrong, either gross negligence or wilful 


wrong.” ® 


The owner’s remedy is to appear in the process and claim to 
have his goods withdrawn.* But in the case in question there seems 
force in the opposite argument that the poinder came into the rights of 


the landlord and was entitled to attach hired articles on the ground. 


ADJUDICATION.— Adjudication although a diligence proceeds in the 
form of an action and it is only after decree has been obtained that it 
partakes of the character of diligence. An action of damages for its 
wrongful use will therefore require, as in judicial proceedings, an averment 
of malice and want of probable cause.” 


SEQUESTRATION FOR RentT.—As landlord’s sequestration is a special 
remedy granted only on a representation of facts for the truth of which 
the applicant is responsible, it falls under the class of cases in which, 
although the diligence is formally regular, it is unnecessary in an action 
of damages for its wrongful use to aver malice and want of probable 


1 See p. 770; Taylor v. Rutherford, 4 Lindsay v. E. of Wemyss, 1872, 10 


1888, 15 R. 608. M. 708; M‘Kechnie v. D. of Montrose, 
2 See Kinnes v. Adam & Sons, 1882, 1853, 15 D. 623 (L. Pres.), 
9 R. 698, 5 See Kinnes v. Adam & Sons, 1882, 


3 Nelmes& Co. v. Gillies,1883,10 R.890. 9 R. 698. 
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cause.’ It is sufficient that the diligence was “ wrongfully” used. This 
word should alone be put in the issue,? not nimiously, or illegally and 
oppressively,’ or wrongously and oppressively.* 

What is wrongful use.—The diligence may be wrongful (1) where there 
is irregularity in the warrant or in the procedure, and (2) where though 
formally regular the diligence was unjustifiably used. 

1. Lrregularity in the diligence-—Although the circumstances justify 
the landlord in resorting to this remedy, any irregularity in the warrant 
or in the procedure following thereon will render him liable in damages. 
The essentials of the warrant and the various steps of procedure which 
require to be observed have been already dealt with. Thus, if the effects 
inventoried,’ or a fortiori if the articles sold,® are greatly in excess of the 
landlord’s claim, he will be liable. 
stantial not slight.’ 


The excess must, however, be sub- 
So, if there has been included in the sequestration 
what does not fall under the hypothec,’ or if a sale under a sequestration 
in security properly obtained was carried through before the term,’ the 
landlord is liable. 

It has been already noticed that the landlord requires a warrant to 
carry back plenishing removed from the premises.’? Asa general rule the 
warrant should only be granted after intimation to the tenant, but if the 
crave sets forth special and exceptional circumstances which show that 
notice might defeat the object of the application, it will be dispensed with. 
Where no special circumstances are stated and the warrant is granted 
without notice to the tenant, and thereafter executed, the landlord is liable 
in damages.” 
the warrant being granted, the landlord will of course be liable if these 
should prove to be unfounded. 

Under the Small Debt and Debts Recovery Acts all review of the 
decrees obtained in these Courts is excluded except by the special methods 


Where special circumstances are set forth which lead to 


1 Wolthekker v. Nor. Agric. Co. 1862, 
1 M. 211; Watson v. M‘Culloch, 1878, 
5 R. 848; Gray v. Weir, 1891, 19 R. 25. 

2 Thid. | 

8 Robertson v. Galbraith, 1857, 19 D. 
1016. It is thought that the cases cited 
above show that “wrongfully” would 
now be sufficient. 

4 Watson v. M‘Culloch, swpra. 

5 Oswald v. Graeme, 1851, 13 D, 1229 ; 
Watson v. M‘Culloch, supra; M‘Leod v. 
M‘Leod, 1829, 7 S. 396. 

6 Cargill v. Baxter, 1829, 7 S. 662; 
Robertson v. Galbraith, 1857, 19 D, 1016, 

7 Robertson vy. Galbraith, supra; Gal- 


loway v. Macpherson, 1830, 8 S. 539; 
Kennedy v. Creyk, 1887, 15 R. 118. 
(This was a case of warrant to sell goods 
pledged. The decision seems doubtful.) 

8 Horn v. M‘Lean, 1880, 8 8S, 454. 

9 Wells v. Proudfoot, 1800, Hume, 
225, 

10 Supra, pp. 475, 477. 

11 Johnston v. Young, 1890, 18 R. 
(Just.) 6; Gray v. Weir, 1891, 19 R. 25 ; 
M‘Laughlan v. Reilly, 1892, 20 R. 41. 
These were Small Debt cases, and the 
plea was not advanced that review, and 
therefore an action of damages, was 
excluded. See infra. 
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therein provided.! But this does not apply to diligence following on the 
decree. The effect is to exclude any action of damages for any irregularity 
in the procedure up to the granting of the decree, while damages may be 
claimed for any defect in the diligence following thereon.’ If the dili- 
gence is bad only because the decree is irregular, this is a defect in the 
The Court must judge of the irregularity of the 
So, an 


judicial proceedings. 
diligence on the assumption that the decree is valid and legal. 
action of damages so far as founded on alleged irregularities in the service 
of a Small Debt summons of sequestration and of the inventory and 
appraisement was found incompetent; but was sustained so far as based 
on an averment that although the decree only contained a warrant for 
sale after forty-eight hours’ notice the sale had been carried through without 
notice.® The granting of a warrant to carry back plenishing removed 
from the premises is a part of the judicial procedure, and the creditor is 
protected from liability on account of irregularities therein, eg. where by 
mistake it was dated before the summons.* Protection was also given 
where lockfast places had been opened without a warrant.’ 

2. Diligence wnyjustifiably used though formally regular—tThe circum- 
stances under which the landlord is entitled to make use of sequestration 
for rent have been already dealt with in detail. The existence of these 
circumstances is averred in the petition and the statement must be true 
If it turns out to be incorrect, the diligence is wrongful although 
Thus, 
a landlord using sequestration where the rent had been paid ° or consigned,’ 
So, if the tenant 
has not got possession of the whole subject,? or has made a payment to 
account,” sequestration for the whole rent will entitle to damages. So, if 
sequestration in execution is taken out when the rent is not yet payable. 


in fact. 
the representation was made in good faith and on probable grounds. 


or payment offered and refused,® is liable in damages. 


But where the lease was in writing it was not enough to aver that by the 


LT War er Zale, Gils. i) ae Bil 
Vict. c. 96, sec. 17. 

2 Crombie v. M‘Ewan, 1861, 23 D. 
333; Gray v. Smart, 1892, 19 R. 692; 
Samuel v. Mackenzie, 1876, 4 R. 187; 
Maclean v. Mackenzie, 1895, 3 S.L.T. 
No. 213; Pollock v. Bremner, 1897, 5 
S.L.T. No, 189. 

3 Gray v. Smart, supra. 

4 Brown v. Halley, 1895, 3 S.L.T. 
No. 29. 

5 Young v. Scott, 1897, 4 S.L.T. No. 
447, 

6° Houldsworth v. Brit. Linen Co. 1850, 
13 D. 376. It would seem to be the 


same if the tenant had pleaded compen- 
sation on a liquid claim. The claims 
must be liquid and must be pleaded, 
Grainger v. Duke of Hamilton, 1822, 2 
S. 100 (N.E. 98). 

7 Oswald v. Graeme, 1851, 13 D, 1229 
(consignation was only after sequestration 
begun). 

8 Cameron v. Camerons, etc. 1820, 2 
Mur. 232, 

9 M‘Leod v. M‘Leod, 1829, 7 S. 396 ; 
Graham v. Gordon, 18438, 5 D. 1207; 
Munro v. M‘Geoghs, 1888, 16 R. 93; Re- 
becca v. Corbet’s Trs. 1886, 3 S.L. Rev. 161. 

10 Oswald v. Graeme, supra. 
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universal custom of the district and in the understanding of the parties 
the term of payment was postponed till after the legal term. A post- 
ponement of the period of payment, or an abatement of the amount of 
rent, in a written lease, can only be instructed, as the foundation of a 
claim of damages, by writing. 

It is no defence that the landlord had the very best reasons for 
believing his statements to be true. A tenant accepted a bill for the 
rent, which the landlord sent to his bankers for collection; it was 
returned noted for non-payment, and the landlord thereupon sequestrated 
the tenant’s stock. The tenant having reduced the protest on the ground 
that the bill had not been regularly presented within business hours was 
entitled to damages for wrongful sequestration.? But in one case of a 
special nature the landlord was even found entitled to his expenses in the 
sequestration although his averment that the rent was due ultimately 
proved to be unfounded. A coal field was let at a certain rent, but 
under a stipulation that, if the tenant obtained a report from an arbiter 
that the coal could not be worked to profit, no rent should be due. The 
tenant not having applied to the arbiter till sequestration was applied for, 
the Court although the arbiter found that the coal could not be worked 
to profit, gave the landlord expenses.‘ 

Diligence not required for protection of landlord’s interests.—It is said 
that if sequestration is used nimiously, ze. when not reasonably required 
for the protection of the landlord’s interests, he will be liable in damages.° 
But it is thought that if there is no irregularity in the application for or 
execution of the diligence, the mere fact of the landlord having acted in 
a harsh manner will not subject him in damages. Damages are only due 
if a legal wrong has been committed. It would be illogical to make the 
landlord liable in damages for making use in a regular manner of a 
remedy with which the law provided him, merely on the ground that the 
proceedings were unnecessary to secure his rights and that other means 
less injurious to the tenant could have been adopted.? The cases 
referred to as supporting the view above stated only show that this 
diligence, and especially where it has been harshly used, will be most 


1 Riddle v. Mitchell, 1870, 8 S.LR. 
140; Walker v. Charles, 1876, Guthrie’s 
Sh. Ct. Ca. 273. 

2 Law v. Gibsone, 1835, 13 8S. 396; 
Turnbull v. Oliver, 1891, 19 R. 154. 

3 Houldsworth v. Brit. Linen Oo. 1850, 
13 D. 376. 

4 Campbell v. Boswall, 1839, 1 D, 1023. 

5 Rankine on Leases, p. 374, referring 


to M‘Leod vy. M‘Leod, 1829, 7 S. 396, 
and Oswald v. Graeme, 1851, 13 D. 
1229. 

6 Robertson v. Galbratth, 1857, 19 D. 
1016 (L.0.); see Cooper v. Campbell, 
1823, 2 S. 334 (N.E. 295), aff. 1 W. & 
S. 131; Cameron v. Mortimer, 1872, 10 
M. 461; Graham v. Dundas, 1829, 7 S. 
876, 
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carefully scrutinised, and that the slightest mistake will render the land- 
lord responsible. In every case in which the landlord has been held 
liable the diligence was either irregularly carried out or was used when 
circumstances did not legally warrant it. No doubt in M‘Leod v. M‘Leod 
Lord President Hope said: “ Diligence may be legal in itself and yet be 
oppressively used and so expose the party using it to a claim for damages 
although the diligence cannot be reduced.” But in that case the diligence 
was not regularly proceeded with, for the landlord had repeatedly applied 
for and obtained sequestration for a larger sum than was ultimately 
shown to be due. In Oswald v. Graeme the diligence was also irregularly 
used; it was used for a larger sum than was due and was persisted in 
after the rent had been consigned. The rule is correctly stated, it is 
thought, by Lord Ardmillan thus — “harsh and vexatious procedure, 
without illegality, is not of itself a ground of action.” ? 

It is unnecessary to precede the action of damages by a reduction of 
the sequestration proceedings.” 

Action of damages by a competing creditor.— The cases already dealt 
with are actions at the instance of the tenant for wrongful sequestration. 
But, if a sequestration ultimately shown to be invalid enabled creditors 
to cut down the preference of a poinding creditor, the latter would seem 
entitled to damages against the landlord.’ 


INTERIM INTERDICT.—Cenerally.—Interim interdict is of the nature of 
a diligence in security and occupies an analogous position to a fugw 
warrant—the one referring to property, the other to the person. As it is 
only granted causa cognita—on a statement of facts for the truth of which 
the applicant is responsible—the general rule is that in an action of 
damages for its wrongful use, it is unnecessary to aver malice and want 
of probable cause. But the rule is not without exception. And it is 
more correct to say that, although in considering whether malice must be 
averred the whole circumstances will be taken into account,’ the Court 
have distinguished two classes (1) interdicts which have for their object 
the inversion of the present state of possession, and (2) those used to 
continue the possession already existing. The former are used periculo 
petentis—in the latter wtitur suo jure. 


1 Robertson v. Galbraith, supra. 3 See Miller & Baird v. Rae, 1834, 13 
2 M‘Leod v. M‘Leod, 1829,7 S. 396; 8S. 699. 
Oswald v. Graeme, 1851, 13 D. 1229 (L. 
Cuninghame). Unless the defect founded * Glasg. City, etc. Ry. Co. v. Glasg. 
on is in the service and the execution is Coal Ew. Co. 1885, 12 R. 1287; Miller 
ex facte regular, supra, p. 332. v. Hunter, 1865, 3. M. 740. 
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It will be kept in view that what follows applies only to cases of 
wmterim interdict regulating the possession till the question of right is 
determined. If the interdict is laid on in virtue of a final judgment 
determining the question of right, it is simply part of, or diligence 
following upon, a formal decree of Court. Although the decree should 
ultimately be suspended, reduced, or reversed, so long as it stands the 
party in whose favour it is granted is entitled to follow it up by all the 
executorials of the law.! 

1. Interdicts inverting Possession—Where the effect of interdict is to 
prevent the party interdicted carrying on operations in suo, or to interrupt 
or invert the state of possession which has previously existed, or to alter 
the right and title of the proprietor, the rule is invariably applied that if 
the applicant should ultimately be unsuccessful in his action so that 
the interdict is recalled, he will be liable in damages. In such cases 
malice and want of probable cause need not be averred,”? nor that the 
statement on which interdict was obtained was inaccurate or false.* It 
may have been applied for in good faith and on probable grounds. The 
issue will simply put the question whether interdict was wrongfully 
obtained, and it is the duty of the judge to tell the jury that the interdict 
being recalled is conclusive proof of its wrongful use.* 

Lllustratwons—The following cases will serve as illustrations. A 
landlord obtained interdict against his tenant taking a way-going crop 
from 100 acres of his farm, The application was applied for in good 
faith and on probable grounds, and on a statement of facts which, as was 
said by the Court, was carefully precise and moderate. The application 
was however based on a construction of the lease held by the Court to be 
erroneous, and the interdict was accordingly recalled. The landlord was 
thereafter found liable in damages. It had been left to the jury to 
consider whether in the circumstances the interdict was wrongfully 
obtained. But the Inner House held that “the jury ought to have been 
directed that the judgment which was pronounced by the Court, upon 
full consideration of the rights of parties, recalling the interdict and 
repelling the reasons of suspension, fixed conclusively that the interdict 
was wrongful within the meaning of this issue.” 

The above case arose out of the interpretation of a contract, but in the 
following case the interdictor had not the same probable grounds in 


1 Graham v. Dundas, 1829, 7 8. 876. 4 Miller v. Hunter, supra. For issue 
j 4 see Kennedy v. Police Comrs. of Fort 
Fg Bee aoe Oe William, 1877, 5 R. 302, approved in 


3 Abel’s Execrs, v. Edmonds, 1863, 1 Fife v. Orr, 1895, 23 R. 8. 
M. 1061. 5 Miller v. Hunter, supra. 
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making his application. Contractors had constructed for the defenders 
certain railway works, and on the completion of the contract were about 
to remove their plant, when the defenders claimed it as having been 
forfeited under the contract on account of undue delay. The defenders 
lodged a claim with an individual whom they alleged to be an arbiter 
between the parties praying that he would declare the plant forfeited 
and authorise them to sell and dispose of it. The arbiter pronounced an 
order prohibiting removal of the plant and the defenders thereafter obtained 
interdict against it being removed. The interdict having been recalled, 
the defenders were found liable in damages. The interdict had been an 
attempt to invert the possession, in which they had ultimately failed.’ 
Interim interdict was obtained by the magistrates of a burgh against an 
inhabitant executing certain building alterations, on the faith of a state- 
ment that these were in contravention of an order by the magistrates. 
The interdict having been recalled on appeal as the order was ultra vires, 
the magistrates were liable in damages.” 

In a recent decision the principle was held to include the case of a 
petitioner for interim interdict whose application proved to be in part well 
founded and necessary. Interim interdict against a sale of various articles 
having been obtained on the statement that they belonged to the com- 
plainer, it ultimately appeared that only 9 out of the total 266 belonged 
to him. On these facts an action of damages was relevantly laid.’ 

If the interdict was only obtained to prevent the party doing that 
which he had no right to do and which the Court could have ordered him 
to undo, no action for damages will lie although the interdict should be 
recalled as an improper remedy in the circumstances.* To give damages 
in such a case would be to warrant a party’s wrongdoing. 

Amount of damages.—If the interdictor had probable grounds for his 
application and merely erred on a mistaken view of the law he will only 
be liable in the actual loss which he has occasioned. On the other hand, 
if the application is made in bad faith, the interdictor is liable for the 
highest amount which the person interdicted could have gained. 


1 Robinson v. N.B. Ry. Co. 1864, 2 M. 
841; see also Glasg. City Ry. Co. v. Glasg. 
Coal Ex. Co, 1885, 12 R. 1287 (the ques- 
tion raised was not as to the possession 
of the ground, but was merely a pecuniary 
claim); Snare v. Duff, 1850, 13 D. 286, 
14 D. 332; Gilmour & Anderson v. 
Gilchrist, 1857, 29 Jur. 411; Abels 
Execrs, v. Edmonds, 1863, 1 M. 1061; 
Roberts v. E. of Roseberry, 1825, 4 Mur. 1. 


2 Kennedy v. Comrs. of Fort William, 
1877, 5 R. 302. It is difficult to re- 
concile with these decisions the case of 
Reid v. Bruce, 1855, 17 D. 1100, if that 
case is correctly reported. The decision 
seems unsound, 

3 Fife v. Orr, 1895, 23 R. 8. 

4 Jack v. Begg, 1875, 3 R. 35; see 
Mudie v. Miln, 1828, 6 S. 967. 

5 Miller v. Hunter, 1865,3 M. 740,747. 
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2. Interdiets continuing Possession—Where interdict is applied for 
with the object of continuing a previously existing possession, the inter- 
dictor will not be liable in damages because it ultimately appears that the 
person interdicted is entitled to the right which he was preparing to 
enforce when interdict was used, and that the interdict has been a source 
of loss to him and gain to the interdictor. Pending the settlement of the 
title to the property or right in dispute the interim possession must be 
regulated somehow, and it is only equitable, and in accordance with the 
rule of possessory judgments, that this should be done in favour of him 
who has had the previous possession and whose right is challenged. An 
application by him for interdict against the invader is really an applica- 
tion for the regulation of interim possession. In such circumstances an 
action of damages can only be relevantly supported by an averment of 
malice and want of probable cause. Thus, a party with an exclusive right 
of ferry from a particular district across a firth had been in use for a very 
long time to convey passengers from that district to steamboats in the 
firth, He obtained an interdict against a neighbouring proprietor pro- 
hibiting him from carrying passengers for hire to the steamers within the 
ferry limits. The interdict continued for two years by which time the 
neighbouring proprietor was successful in obtaining a declarator of his 
right. It was found that there being no allegation that the interdict had 
been applied for and kept up im mala fide, the interdictor was not liable 
in damages as the interdict was merely to continue and not to invert the 
existing state of possession.’ 

In the above case the possession of the right had existed for much 
longer than seven years, and the interdict had really the effect of a 
possessory judgment to which the interdictor was clearly entitled. Com- 
menting on this decision Lord Gifford said: “The case of the Dunoon 
Ferry, and one or two similar cases, 1 think, may be explained on the 
principle that in these cases the interdict was really of the nature of a 
possessory judgment continuing the possession or exclusive possession 
which had been lawfully had on a habdile title for seven years or more, 
and although the question of right was finally decided otherwise, still the 
possessory judgment at the time it was pronounced was right, and the 
interdict which enforced it could not be said to be at the time it was 
granted a wrongous interdict.”? But it would seem unnecessary that the 
prior possession of the interdictor should have existed for such time as 
would entitle him to a possessory judgment. The Lord Justice-Clerk 


1 Moir v. Hunter, 1832, 11 8. 32. 
2 Kennedy v. Comrs. of Fort-William, 1877, 5 R. 302, 308, 
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(Inglis) in an earlier case said : “ A person who has been living in possession 
of a property, although it may ultimately turn out that his title is invalid 
or defective, is still entitled to defend his possession against anybody who 
assails it; and if he obtain an interdict for the purpose of keeping that 
possession, it would be a strong thing indeed to say, if he acted in good 
faith, and made no misrepresentation of the facts in obtaining the inter- 
dict, that he should be subjected in damages, because that long-continued 
possession had been still longer continued by the interdict, during the dis- 
cussion of the question of the legal right. In such a case as that no 
claim of damages would arise.”! It is therefore thought that in an action 
of damages for an interdict continuing possession nothing short of an aver- 
ment of malice and want of probable cause is sufficient. 

3. Interdict by one Creditor against another creditor carrying out his 
Diligence against the debtor.—An interdict by the debtor himself against 
his creditor carrying out diligence directed against his estate would clearly 
fall under the head of an interdict for the purpose of continuing the 
possession ; but it never seems to have been expressly decided whether a 
third party, who had obtained interdict against a creditor proceeding with 
diligence against his debtor and which has subsequently been recalled as 
ill-founded, will be liable in damages to the creditor. 

A third party obtained interdict against a sale of effects poinded by a 
creditor on the ground that the articles had been sold tohim. The inter- 
dict was afterwards recalled as the sale was not bona fide. An action by 
the creditor against the third party for payment of his debt, on the ground 
that he had lost his security by the poinded effects having been removed 
before the interdict was recalled, was dismissed. The mistake here made 
was in concluding for payment of the debt, a conclusion only competent 
against those who have undertaken to recover the debt by the use of 
diligence, as a law-agent or messenger-at-arms.? It was however said that 
“if the thing complained of, a wrongful interference with the diligence 
of poinding, had been made the ground of an action of damages, it would 
have been perfectly intelligible” Such an action would seem to be 
relevant. This view is supported by a case in which an issue was sent to 
the jury—whether the defender wrongfully obtained a sequestration for 
rent of poinded effects and an interdict against proceeding with the 
poinding, to the loss of the poinder.’ In such cases it seems unnecessary 
to aver malice and want of probable cause ; it would appear sufficient 


1 Miller v. Hunter, 1865, 3 M. 740, 2 Arnot v. Dowie, 1863, 2 M. 119. 
745 ; Gordon v. Royal Bank, 1826,5S. See as to this case, p. 353, supra. 
164 (N.E. 150). 3 Miller & Baird v. Rae,1834,13 8.699, 
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that the interdict ultimately proves ill-founded.! Where the creditor 
delayed to complete his diligence for three months after the interdict had 
been recalled, by which time the effects fell under the landlord’s pre- 
ference, the interdictor was not liable to the creditor for the loss? 


AMOUNT OF DAMAGES FOR WRONGFUL USE OF DILIGENCE AGAINST 
PRopERTY.—Where the pursuer has suffered actual damage, the damages 
awarded will be substantial. If no actual loss has been occasioned he is 
still entitled to damages for the legal wrong done to him. It is of no 
consequence whether the pursuers have sustained any “ substantial damage 

. . lt is a wrong to any one to use the diligence of the law against his 
estate, without legal warrant, be the consequences of that illegal act what 
they may.”* Where the natural consequence of the execution of 
diligence is a publication of the fact in the newspapers, injury sustained 
by reason of such publication is a relevant item of damage.‘ 

Although the pursuer only gets one shilling of damages from the jury 
he will in the ordinary case be found entitled to expenses.’ 


II. DILIGENCE AGAINST THE PERSON.—FUGH WaARRANTS.—A warrant 
for the apprehension of a debtor in meditatione fuge, being only obtained 
on a representation of facts for the truth of which the applicant is 
responsible, falls under the class of cases in which it is unnecessary in an 
action of damages for its wrongful use to aver malice and want of 
probable cause.° The word “wrongfully” is all that need be inserted in 
the issue, and this “leaves to the Judge in each particular case to direct 
the jury what is the true issue as to the conduct of the creditor, and how 
far he has exceeded the legal use of the remedy which the law provides.” ' 
This word alone should be used and the issue not complicated by illegally, 
nimiously, injuriously, etc.’ In his condescendence the pursuer must of 


1 Miller & Baird vy. Rae, 1834, 138. 
699, 

2 Buchanan v. Douglas,1853,15 D.365. 

3 Meikle v. Sneddon, 1862, 24 D. 720. 

4 Gibson & Co, v. Anderson & Oo. 1897, 
24 R. 556. 

5 Borthwick vy. Gilkisson, 1863, 2 M. 
125; see Court of Session Act, 1868, 
sec, 40, 

6 Ford v. Muirhead, 1858, 20 D. 949 ; 
Swayne v. Fife Banking Co. 1835, 13 S. 
1003; Carne v. Manuel, 1851, 13 D. 
1253; Olark, 1816, 1 Mur. 161; O'Reilly 
vy. Innes, 1821, 2 Mur, 414 ; Wolthekker v. 


Northern Agricultural Co. 1862, 1M. 211. 
Richardson v. Brownlee, 1833, 118.574; 
and Duff v. Bradberry, 1825, 4 S. 22 
(N.E. 23), which seem to indicate the 
contrary do not appear to possess any 
authority. Again and again this dili- 
gence is described as an extraordinarvwm 
remedium which is not to be extended, 
and it may safely be assumed that the 
tendency will be to discourage its em- 
ployment by putting as few difficulties 
as possible in the way of a person suing 
for damages for its wrongful use. 
7 Ford v. Muirhead, supra (L. Pres.). 
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course not only aver that the proceedings are wrongful, but give such a 
statement of facts as will support this. 

What is wrongful use.—Two cases fall to be considered, (1) where there 
is irregularity in the warrant or procedure and (2) where the application 
was unjustifiable. 

1. Where warrant or procedure irregular—The steps which have to be 
attended to in obtaining and using a fugw warrant have been already 
dealt with. These steps must be accurately and rigidly followed, as the 
slightest irregularity in a diligence which deprives a subject of his liberty 
will give rise to an action of damages. 

(1) Warrant bad.—The warrant may be illegal. Ifapprehension follows 
on an unsigned warrant,” or on a warrant to apprehend and imprison the 
debtor until he find caution, instead of to bring him for examination,’ the 
creditor is liable. It is of no importance that the warrant was afterwards 
signed,‘ or that the petition craved a legal warrant.’ The warrant although 
legal may be defective. Where apprehension followed on a warrant in 
which the Christian name of the debtor was wrongly narrated, the creditor 
was liable. There was in fact no warrant for the apprehension of the 
debtor.© The mistake was originally in the petition, but it would have 
been the same if the mistake had only been in the warrant. The creditor 
is liable for his agent not discovering the discrepancy although the 
fault was originally with the magistrate or his clerk.’ If the warrant is 
erased in the debtor’s name the creditor is liable.® 

(2) Irregularity in procedure.—lIf there is any defect in the proceedings 
preceding or following the granting of the warrant, which renders the 
apprehension illegal, eg. in taking the creditor’s oath, or in the debtor’s 
apprehension or examination, the creditor is liable in damages. Thus 
where the oath was defective as to the fuga—not deponing that the 
debtor intended to leave Scotland but only one part of Scotland for 
another °—or was defective in the particulars of the debt. 

2. Where procedure formally regular, but application unjustifiable — 
Although the application has been made and carried out with all due 


1 Mantle v. Miller, 1856, 18 D. 395. 8 Cowan v. Watt, supra. 

2 Anderson v. Smith, 26 Nov. 1814, F.C. 9 Laing v. Watson, 1789, M. 8555, 3 

3 Ibid. ; Landell v. Landell, 1838, 16 Pat. App. 219. The “Seine: here “pe 
S. 388, 1841, 3 D. 819; Cowan v. Watt, grossly irregular—the creditor’s oath as 


1833; eS 2999) to the amount of the debt was not taken, 
: Anderson v. Smith, supra (L. Succoth). the debtor was not examined, and there 
Ibid. was no limitation as to the time within 


8 Johnstone v. M‘Craw,1833,12S.560. which action was to be commenced. 


T Anderson vy. Smith, supra; Landell 10 Pratt v. Fleet, 1826, 4 S. 780 (N.E 
yv. Landell, supra. 788), a ~~ 
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regularity it may have been made unjustifiably, i.e. where the circumstances 
did not warrant the application. The creditor must swear to the verity of 
his debt and to his belief that the debtor intends to leave Scotland. If either 
of these prove unfounded, what is the creditor’s liability where warrant is 
granted and apprehension follows? In deponing to these two matters the 
creditor must certainly be in bona fide. But this is not a sufficient answer 
to an action of damages if the statements are ultimately shown to be un- 
founded. The creditor must also have reasonable grounds for his belief. 

(1) Verity of debt—If the petitioner in deponing to the verity of the 
debt had reasonable and probable grounds for believing that the defender 
was due the amount—if he had a claim against him not of a baseless nature, 
—it will not render him liable in damages that he is ultimately un- 
successful in his action. This was so found, though the claim was for a 
random sum of damages alleged to have been caused by a libel—the sum 
concluded for being £700 and the debt sworn to being put at £200? 

But where the pursuer in an action of damages avers that the alleged 
creditor knew that no debt was due there can be no doubt of the relevancy 
of the action. Thus the acceptor of a bill raised an action of damages 
against the drawer and the indorsee for his wrongful apprehension on a 
fuge warrant, and averred that the bill had been signed blank by the 
pursuer and delivered to the drawer for his accommodation prior to the 
pursuer’s sequestration, that the drawer had wrongously filled it up and 
indorsed it after the pursuer’s sequestration, and that the indorsee had 
redelivered the bill to the drawer to enable him to obtain the pursuer’s 
apprehension on a fugw warrant, which had been done. The action was 
held relevant against the drawer, but not against the indorsee, as it was 
not averred that he knew that the bill had been delivered blank to the 


1 The only difficulty is whether the — to establish his claim. It would rather 


liability of the creditor must not be more 
broadly stated, 7.e. whether the creditor is 
not liable if his claim is unfounded, 
although he had reasonable grounds for 
believing in its soundness. While the 
text is supported by several cases (Ford 
v. Muirhead, 1858, 20 D, 949 (L. Pres. 
951); Swayne v. Fife Bank. Co. 1835, 
13 S. 1003 (L. Jeffrey), and 1836, 14 S. 
726; Cameron v. Russell, 1821, 18, 211 
(N.E.- 200) 20 F.C. 498) a passage in a 
later case frequently referred to as authori- 
tative (Wolthekker v. Nor. Agric. Co. 1862, 
1 M. 211 (L. J.-Clerk Inglis); see also 
Laing v. Watson, supra) would seem to 
show that the creditor is liable if he fail 


seem, contrary to the view retained in the 
text, that failure to establish the debt is 
conclusive as to the wrongfulness of the 
diligence. Many of the older cases 
almost go so far as to require malice 
(Swayne v. Fife Bank. Oo. 1836, 14 S. 
726). Probably the difference arises from 
the higher value now placed on the 
liberty of the subject. 

2 Ford v. Muirhead, 1858, 20 D. 949 ; 
Swayne v. Fife Bank, 1836, 14 S. 726; 
Cameron vy. Russell, 1821, 1 S. 211 (N.E. 
200), 20 F.C, 498 (case of a mandatory) ; 
see M‘Gull v. Ferrier, 1837, 15 8, 882 rey, 
16 8. 934 ; Hart v. Anderson’s Trs, 1890, 
18 R, 169 
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drawer for his accommodation prior to the pursuer’s sequestration.’ So 
if the creditor has sworn to the amount being greater than he knows it to 
be, with the result that he was enabled to obtain a fugw warrant when he 
otherwise could not, there can be no question of his liability.” 

While in certain cases some latitude must be allowed to the creditor 
in fixing the amount of his claim, it is thought that in those cases in 
which the resting owing and the amount of the debt are capable of exact 
ascertainment by the creditor and he has deponed through inaccuracy or 
negligence to a greater sum than is actually due, he would be liable. In 
such a case his belief does not rest on reasonable and probable grounds and 
the effect of his mistake has been to increase the amount of caution which 
the debtor had to find, or perhaps to prevent his being able to find caution. 

(2) Belief that debtor in meditatione fuge.—The intention of the 
debtor to leave the country in most cases can only be inferred from 
circumstances and the creditor is not usually in the same position to speak 
to these as to the verity of his debt. All that can be said is that his 
belief must be based on reasonable grounds; and what is reasonable must 
be a question of circumstances.’ But it is neither conclusive proof of the 
meditatio fuge nor even of the creditor having reasonable grounds for 
believing it, that the Sheriff after examination was satisfied and incarcer- 
ated the debtor. The creditor may have manufactured the evidence 
knowing that there was no intention of leaving the country.* It is no 
bar to an action of damages that the judgment of the Sheriff, finding after 
examination that the debtor was im meditatione fuge, has not been 
reduced.? Damages have been found due where the evidence did not 
disclose that the debtor intended to leave Scotland but only that part of 
it where he was then residing ;° also where the debtor was an officer going 
to join his regiment.’ As the creditor does not require to show that the 
intention in leaving Scotland was to evade payment of the debt, he is not 
liable in damages for failing to prove this.° 

Form of Issues.—The old practice was to take separate issues for the 
apprehension, the bringing before the Sheriff for examination, and the 


incarceration ;* but these are now embraced in one issue.” If however 
1 M‘Meekin v. Russell, 1881, 8 R. 5 Tbid. 
587. 


5 Laing v. Watson, 1789, M. 8555, 3 
2 Marshall v. Dobson, 1844, 7 D. 232. Pat. App. 219. beteaek 


3 Ford v. Muirhead, supra; OReilly 7 Bryson, 10 March 1812, F.C.; Scot 
v. Innes, 1821, 2 Mur. 414,422; Scuda- v. Sandilands, 1744, M. 8549. 
more v. Lechmere, 1797, M. 8559. 8 Jackson y. Smellie, 1865, 4 M. 72 

* Maclean v. Colthart, 1865, 3 M. 719. ® Carne vy. Manuel, 1851 13 D 1253 
It is conclusive proof of the Sheriff 10 M‘Meekin v. Russell 1881, 8 R. 
having reasonable grounds for his belief. 587, rs 
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the pursuer has an interest in separating them, as where there is doubt 
about the one but not about the other, separate issues will be taken.) 


Civi, ImprisonmMent.—Generally—It has been already noticed that 
only in a very few cases can the creditor in a civil debt resort to the 
imprisonment of his debtor, and not many instances of its wrongful use 
will now arise. But as it has not been wholly abolished and indeed may 
again be restored, it would be inadvisable to omit to deal with the debtor’s 
claim for damages when he has been wrongfully apprehended or imprisoned. 
The triennial prescription of actions of damages for wrongful imprisonment 
does not apply to imprisonment for civil debts.? It will be kept in view 
that prior to the Personal Diligence Act, 1838, the warrant for imprison- 
ment was letters of caption, and after that date a fiat obtained from the 
judge on a minute presented by the creditor. Although the warrant and 
the procedure by which it is obtained were changed by this Act, the older 
decisions are still authoritative in, and applicable to, those cases in which 
imprisonment may still be used. 

As the diligence of imprisonment is one which the creditor can only 
use in virtue of a special warrant from the Court granted on the faith of 
statements made by the applicant, for the truth of which he is responsible, 
it comes under the class of cases in which it is unnecessary to show malice 
and want of probable cause; only “ wrongfulness” need be averred. If it 
turn out that the statements are untrue, no bona fides will protect the creditor. 
The only statement made by the creditor in the application for warrant to 
imprison is that the charge is expired and has been registered, and as this, if 
untrue, is simply an irregularity in the procedure prior to obtaining the 
warrant the subject will be fully dealt with under the following two heads. 

What is wrongful use—The diligence may be wrongful (1) where there 
is irregularity in the procedure, and (2) Where the diligence though 
formally regular is unjustifiable. 

1. Where irregularity in the diligence.—The liberty of the subject has 
always been jealously guarded, and any defect in the warrant, or irregularity 
in the steps of procedure by which it is obtained, or enforced by apprehen- 
sion or incarceration, is a wrongful use of diligence. 

(1) Warrant illegal, irregular or defective—Where there is in reality 
no warrant, as where a person was apprehended and imprisoned not only 
for the debt mentioned in the warrant but for untaxed expenses not 
mentioned in the decree,’ or if the warrant is unsigned,* or directed 

1 Tbid. (L. Deas). 8 Gibson v. Anderson, 1846, 9 D. 1. 
2-1701,¢. 6; M‘Christie v. Kea, 1831, 4 Smith v. Grant & Leslie, 1858, 20 
9S. 312. DLO 
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against the wrong person whether of the same! or a different name,” 
damages are due. So a creditor who applies for, obtains and enforces an 
illegal warrant of imprisonment is liable in damages. A party was bound 
by decree-arbitral to sign a disposition, and a petition was presented to 
the Sheriff to have her ordained to do so and on failure for warrant of 
imprisonment. Having failed to sign she was imprisoned. Damages 
were found due as the Sheriff had then no power to enforce civil decrees 
by imprisonment.’ The creditor is also liable although he applied for a 
legal warrant and by a mistake of the judge an illegal warrant was 
granted. Where the Sheriff in place of citing the debtor to appear for 
examination granted warrant for his apprehension, and the debtor was 
apprehended, the creditor was liable in damages.* The warrant may be 
illegal not because it was ultra vires but because it was ultra petita.° 

A warrant defective in one of its essentials is, in the eyes of the law, 
no warrant. Thus, the creditor was lable in damages where a mistake 
in the debtor’s Christian name in the application was repeated in the 
warrant, although there was no doubt that the person apprehended was 
the debtor.® So, if the warrant is unsigned,’ libelled on the wrong section 
of a statute,® or erased in essentialibus.® The warrant may be ex facie 
regular, and yet-be defective on account of irregularity in the procedure by 
which it was obtained. Where the debt was overstated in the schedule of 
charge, although correct in the letters of horning, the execution of charge, 
and in the letters of caption, the debtor was entitled to damages for wrong- 
ful apprehension.’° 


1 Hamilton v. Anderson, 1830, 5 
Mur. 312; Jarmain v. Hooper, 1843, 


5 Pollock vy. Clark, supra; Cook v. 
Wallace & Wilson, supra; Wilson v. 


13 LJ., C.P. 63. 

2 Johnstone v. M‘Craw, 1833, 12 S. 
560; see Gordon's Execrs. v. Dunlop, 
1825, 3 Mur. 515. 

8 Murray v. Bisset, 15 May 1810, 
F.C, (it has been said (Glegg on Repara- 
tion, 179) that this case is overruled by 
Chisholm v. Fraser, 1825, 3 S. 630 (N.E. 
442) which decided that sequestration 
does not prevent imprisonment on 
obligations ad facta prestanda. But 
Murray merely decided that the Sheriff 
had then no power to imprison); Frame 
v. Campbell, 1836, 14 S. 914, aff. M‘L. 
& Rob. 595; Pollock v. Clark, 1829, 8 
S. 1; Pollock v. Clark, 1829, 8S. 7. 

4 Cook v. Wallace & Wilson, 1889, 
16 R. 565 (the action was against the 
agent); Pollock v. Clark, supra; Tatt v. 
Payne, 1856, 18 D. 1088. 


Alexander, 1846, 9 D. 7 (poinding). 

6 Johnstone v. M‘Craw, 1833, 12 S. 
560. If the mistake is in the summons, 
so that the debtor has an opportunity of 
appearing and objecting he is not entitled 
to lie bye and then claim damages for 
wrongful imprisonment—Brodie v. Smith, 
1836, 14 S. 983; Keene v. Aitken, 1875, 
12 S.L.R. 308 ; see p. 796, supra. 

7 Smith v. Grant & Leslie, 1858, 20 D. 
1077. 

8 Frame v. Campbell, supra. 

° Rankine v. M‘Laren, 1825, 3 Mur. 
494, 

10 Inch v. Thomson, 1836, 14 S. 1129 
(suspension of the diligence without re- 
duction of the execution was refused—11 
S. 93); also Butcher v. Barclay, 16 Dee. 
1814, F.C.; Rankine v. M‘Laren, 1825, 
3 Mur. 494 (erasure in date of horning). 
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(2) Apprehension or Incarceration irregular—The procedure to be 
followed by the messenger in apprehending the debtor has been already 
detailed. Failure to comply with it renders the creditor liable in 
damages. The debtor need not have been incarcerated, wrongful appre- 
hension is sufficient,’ as where he was apprehended for a larger sum than 
was due.” To constitute apprehension there need not be contact with the 
officer; it is enough that the party is in custody.? As the officer is 
responsible for the treatment of the prisoner while in his custody, until 
his duty is exhausted by delivering him to the magistrate or jailer, the 
creditor will be liable if the officer fail therein. The employer was liable 
where the messenger in place of conveying the debtor directly to jail took 
him to the office of the creditor’s agent ;° but not where the debtor himself 
had asked to be taken. The employer was liable where the officer 
detained the prisoner after he had offered payment of the sum in the 
charge, until he had paid an illegal exaction known as messenger’s fee.” 
But as the messenger is not the creditor's agent his refusal to take pay- 
ment of the debt and liberate the debtor will not render the creditor 
liable.® If the debtor is booked for a larger sum than is due, he is entitled 
to damages.’ It is no defence that the creditor on the day following the 
incarceration restricted it to the proper sum.’° 

2. Diligence unjustifiable, though warrant and procedure formally 
reguiar.—lf the diligence is formally regular it is not open for the Court 
to inquire into the motives of the creditor in resorting to imprisonment, 
e.g. whether he was actuated by malicious and revengeful feelings, his desire 
being to put the debtor in prison and not to get payment of his debt— 
and no averment of such malice will make an action of damages relevant." 
Wrong is the essence of such an action and if a person uses with strict 


1 Gibson v. Anderson, 1846, 9 D. 1; 
Johnstone v. M‘Craw, 1833, 12 8. 560; 
Manuel vy. Fraser, 1818, 1 Mur, 395. 

2 Garden v. M‘Ooll, 1826, 5 S. 123 
(N.E. 118); Wilson v. Stronach, 1862, 
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Henderson v. Rollo, 1871, 10 M. 104. 

10 Gibson v. Anderson, 1846, 9 D. 1. 
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regularity a diligence which the law entitles him to use he cannot in any 
legal sense be said to act wrongfully however much his motives may be 
morally blameworthy.! It will not therefore subject the creditor in 
damages that the Court is of opinion the diligence was unnecessary as the 
creditor was amply secured by diligence over the debtor’s property.’ 

But the diligence may be used under circumstances which render its 
use unjustifiable. Thus, if the debt has been paid or discharged,’ or pay- 
ment tendered,‘ or if the creditor has agreed to give delay,” or if the 
debtor has obtained a sist of diligence,® damages will be due if the debtor 
is incarcerated. So if one partner having acquired right to a company- 
debt were to imprison his co-partner therefor while the partnership was 
existing, or though dissolved while its affairs were not wound up, the 
diligence is unjustifiable.’ Diligence by one who is really trustee for the 
partner is the same.® 

It has been seen that if the diligence is legal the creditor’s motive in 
resorting to imprisonment cannot be inquired into. But where the 
imprisonment is illegal, and the creditor to protect himself has obtained 
from the debtor while in jail a letter undertaking to bring no action of 
damages for the imprisonment, the motive with which the imprisonment 
was used is relevant matter for consideration in an action for reduction 
of the letter and for damages for wrongful imprisonment.? In this 
case a bill of exchange accepted by a partnership had been assigned to a 
third party, the consideration bearing to be advanced by him and one of 
the partners. The assignee, not with the intention of getting payment of 
the bill, but acting in concert with the partner who had advanced part of 
the consideration to drive his co-partner out of the firm, charged the latter 
for payment of the bill and incarcerated him. As the diligence was illegal 
—the assignee being really a trustee for himself and the partner who paid 
and who could not have charged his co-partner,—the Court were of opinion 
that the mala fides of the assignee in using diligence not to obtain pay- 
ment but for an ulterior end rendered the letter of indemnity not bind- 
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ing. Two of the judges were of opinion that no deed granted in jail in 
favour of the author of the illegal imprisonment by the victim of it would 
receive effect; while two thought that it would if the imprisonment 
although afterwards found to be illegal was made in bona /ide. 

Horm of Issues.—Separate issues may be taken for the apprehension 
and incarceration, but the practice is now to raise both questions in one 
issue.’ Success in either means a verdict for the pursuer. 


PROCESS CaPTION.—Generally.—Process caption is not a diligence for 
the recovery of a civil debt, but for the vindication of the authority of the 
Court. But as the ultimate procedure is the same as in ordinary im- 
prisonment it will receive a slight notice. 

It is the diligence by which one who has borrowed a writ of process 
from the Court and fails to return it when required, is imprisoned until 
the document is forthcoming. Every Court has the power to issue process 
caption and the application may be made either by the opposing litigant 
through his agent, or by the clerk of Court, or may be issued by the 
judge ex proprio motu.’ Before the warrant is issued twenty-four hours’ 
notice or more should be given. But this only applies to the case of a 
borrowed writ legally in the possession of the borrower and where the 
duration of the loan was not fixed. If the writ has been illegally taken 
possession of and carried off, whether by a procurator in the suit or other 
person, process caption is a competent diligence for its recovery and no 
notice is required.* It is no defence to the execution of a process caption 
against a party who has borrowed a process from the Sheriff Court that 
he has deposited it with the clerk of the Court of Session in an appeal 
which he had raised.* 

As the warrant is only granted upon a statement for the truth of 
which the applicant is responsible, it falls under the class of cases in 
which in an action of damages for its wrongful use it 1s unnecessary to 
aver malice and want of probable cause. The issue will only put the 
question whether the pursuer was wrongfully apprehended.’ Incarcera- 
tion need not have followed ;° but if it has, this may be charged for the 
purpose of increasing the damages or as a separate wrong. 

What is wrongful use—Although the diligence is formally regular in 

1 M‘Meeckin v. Russell, 1881, 8 R. 960, rev. 1 R. (HL) 21, 6 M. 1112, 8 


587; Carne v. Manuel, 1851, 13 D. M. (H.L.) dake 
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warrant and procedure, the applicant is responsible if he was mistaken in 
the facts on the faith of which the warrant was granted, e.g. where the 
It is no protection that the 
Again, if there is any irregularity in the warrant or 
procedure which would lead to the suspension or reduction of the 
diligence, this will entitle to damages.’ 


writ was not borrowed by the pursuer.’ 
judge was satisfied. 


Whoever applies for the warrant, whether the litigant by himself or 
his agent, or the clerk of Court by himself or his depute, is liable in 
damages.? And where the warrant has been executed it is not necessary 
to reduce it before bringing the action of damages.* 

Although the procedure has been irregular, the pursuer may be barred 
by his actings from claiming damages. Thus, although process caption 
was not the proper procedure if it was only by the pursuer’s culpable 
conduct and contempt of the judge’s authority that any warrant against 
him was necessary ;° or if the writ was returned shortly before the 
apprehension and the pursuer did not state this to the officer.© But one 
who knows an illegal caption is to be issued against him is not bound to 
lodge a caveat.’ 


AMOUNT OF DAMAGES FOR WRONGFUL DILIGENCE AGAINST THE PERSON. 
—The amount of damages is purely a jury question. The pursuer is 
entitled to the actual damages suffered and to something in name of 
solatium. But if there is no evidence of malice or hostility on the part of 
the defender, this ought to be reasonable and moderate. Although the 
diligence was irregular if the pursuer was partly to blame for his appre- 
hension, no damages may be found due.® In old cases if the defect was 
merely technical no damages were given,'® but now the pursuer would get 
nominal damages,” and if the irregularity was gross more substantial 
damages.” Proof of the character of the defender is not admissible.*¥ But 


it is competent to prove in aggravation of damages that the pursuer is 
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married and that one of his family was ill! Ifa farthing is awarded the 
pursuer is entitled to expenses.? The action is akin to one for vindication 
of character. 


LEGAL AND PERSONAL Bar TO REPARATION.—1. Decrees in foro con- 
tentioso.— Where decree has been obtained causa cognita, the party in 
whose favour it is pronounced is entitled to enforce it by all the execu- 
torials of the law without fear of an action of damages. If there is no 
irregularity in the use of the diligence he cannot be made liable in 
damages although the diligence should be rendered null by the decree 
being reversed on appeal ® or afterwards reduced. “And if they have a 
right to obtain decree, they must also be entitled to enforce that decree 
by the forms and executorials allowed by law ; for to say that a man has 
a right to raise an action for declaring a right or recovering a subject, but 
that he cannot avail himself of that right when declared, or recover the 
subject to which he is found entitled without being liable in damages, 
does appear to us to be an absolute solecism.” 

Aitken v. Finlay® was as strong a case for the pursuer as could have 
occurred, Judgment having been given against the pursuer in another 
action in which he was also pursuer, he brought a reduction before decree 
for the expenses had been obtained. Notwithstanding, decree was taken 
and he was incarcerated. He had thus lost no time in bringing his 
reduction. The Lord Ordinary (Moncreiff) said: “If that argument be 
good, the Lord Ordinary sees no alternative, but, that wherever a man 
holding a clear and confessedly legal decree of a competent Court, executes 
diligence on that decree, he must be liable in damages as for false im- 
prisonment, if at any distance of time it be found that the decree was 
either directly or consequentially erroneous. Much is no doubt made in 
parts of the argument, of the fact that here the decree was under reduction 
before the diligence was put in execution. But it would be very dangerous 
to go on such a ground. The plea at bottom rests on the assumption, that 
because it was at last found that there was not a just claim of debt by 
the principal party, the decree for expenses was for a debt not truly due, 
and this would equally apply though the reduction had not been brought 
for thirty-nine years. The ground of argument will not do, that the 
reduction had been raised, unless it can be also held, either that that 
rendered it illegal to execute diligence on the decree for expenses, or that 
the party using such diligence did it at his own peril, with the certifica- 

1 Beveridge v. Scott, 1822, 3 Mur. 108. 3 Graham vy. Dundas, 1829, 7 S. 876. 
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tion of being liable in damages for legally executing such legal decree, 
where no stay of execution existed, if it should be found that there was 
error in the original decree. The first alternative is untenable, it being 
clear, and having been decided in this cause itself, that the reduction was 
no stay of diligence on the decree for expenses. It is difficult, therefore, 
to see how the existence of the reduction affects the principle as to the 
claim of damages... . The main point stands thus: The diligence was 
used on a lawful decree of a competent Court: It was executed at a time 
and under circumstances when it was lawful to use it : It was executed in all 
due and legal form. ‘These are fixed points. The question for the Court 
is—lIs the party so correctly using legal diligence on a lawful decree liable in 
damages on that account, because that decree has since been set aside?” 

But the decree must be legal and ex facie regular. If the decree is 
one which the Court could not competently grant, e.g. wltra petita, or is 
defective on the face of it, diligence done thereon or on a warrant of which 
such decree is the ground will render the creditor liable in damages.’ 

2. Decrees in absence.—(1) Defender properly cited but (a) in ignorance 
or (b) in knowledge of the actionWhere the defender has been properly 
cited, but is unaware of the action and has allowed decree to pass in 
absence, the same principle of legal bar would seem to apply. The pur- 
suer having obtained a decree ex facie regular on a citation legally good 
is entitled to do diligence thereon without fear of consequences. 

Where the defender has been properly cited and is aware of the action 
it is clear that the plea of personal bar applies. His duty is to appear 
and defend the action and state his objections to decree being granted. 
He is not entitled to lie bye and “bottle up objections” until decree is 
obtained and diligence done and then make these objections the founda- 
tion of an action of damages. Although it should afterwards appear that 
there are grounds or reasons which, had they been stated, would have 
prevented decree being granted, and on which the decree is afterwards 
suspended or reduced, he will have no claim of damages. So a defender, 
personally cited in an action the instance of which was improperly laid 
and who allowed decree to pass in absence and who was afterwards 
charged and imprisoned, was barred from claiming damages.” There the 
objection was of a technical character, but the rule also applies where 
the defender had a good defence on the merits, as where he had already 
paid the debt.’ 


1 See p. 770; Wilson v. Alexander, 3 Ormiston v. Redpath, 1866, 4 M. 
1846, 9 D.7; Cook v. Wallace & Wilson, 4883; Sturrock v. Welsh & Forbes, 1890, 
1889, 16 R. 565. 18 R. 109 (L. Adam and L, M‘Laren). 
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The objection must be one which clearly would have had the effect of 
preventing decree being granted and which therefore the defender was bound 
to have appeared and stated. If the objection was one which the defender 
might reasonably consider would not have prevented decree going out 
against him, or if he had sufficient reason to believe that the decree was 
not being taken as a means of doing diligence against him but for some 
other purpose,—in short, if he can give a good excuse for not appearing 
and opposing there is no room for personal bar. It is no matter that he 
might have appeared and stated his objections. “That he might have 
appeared and stated them is one thing, that he ought to have appeared 
and stated them is another thing.”’ Personal bar can only apply when 
some proceeding has been neglected which ought to have been taken. 
Thus, where the pursuer of an action of damages averred that there was 
an agreement whereby on his granting trust-conveyances for behoof of his 
creditors, the claim on which the defenders had raised action should be 
held as discharged, and that in breach of this agreement decree was taken 
against him and a charge executed, he was entitled to an issue” Lord 
President Inglis said : “'The pursuer came to the conclusion that he could 
not very well oppose a decree going out against him in the action of 
maills and duties, because the action of maills and duties, as is usual in 
such cases, concluded against him as debtor for payment of the expenses 
of the process. The position the pursuer seems to have taken was this— 
that as he was very much in the position of a sequestrated bankrupt, 
having surrendered all his estate to his creditors and put himself under 
trust, a decree taken out against him after the occurrence of that sur- 
render in bankruptcy could be nothing more than a ground of claim for a 
ranking in the process of distribution which was to follow. I think that 
was quite a reasonable position for him to take in the circumstances, and 
it is not necessary to give any opinion at present as to whether it is 
absolutely correct in point of law. I cannot hold therefore that the 
pursuer neglected any proceeding that he ought to have taken before the 
Sheriff in that action of maills and duties. He might perhaps, if he had 
appeared, either have got the decree modified or reduced to a decree of 
constitution by inserting the words cognitionis causa tantum. That would 
have been substantially what he thought this decree would be, viz. a 
foundation for a ranking in the bankruptcy. But I do not think he did 
any injury to any one by failing to appear, and I do not think he can be 
blamed in the circumstances for not going into Court and disputing the 
matter, which he must have done at his own cost, seeing that he was of 
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opinion—and probably rightly of opinion—that the decree as it was 
actually issued was nothing more than a decree of constitution.” 

So also in MacRobdbie v. MLellan’s Trs.' where without intimation 
decree for expenses was taken against a defender who appeared but did 
not lodge defences, although expenses were only concluded for in the 
event of his appearing and opposing, the defender was not barred from 
suing for damages for a charge thereon because he had not suspended the 
decree and thus rendered a charge impossible. Prior to the charge the 
defender had intimated that the decree had been improperly obtained, and 
it was only reasonable to suppose that after this intimation the pursuer 
would not put it in force. 

(2) Defender improperly cited and (a) in ignorance or (b) in knowledge 
of the action—Where the defender has not been properly cited and was 
not in point of fact aware of the action, the taking of decree can be no 
bar to an action of damages for diligence wrongful by reason of the decree 
being obtained on defective citation.” But although the citation is irregu- 
lar if the mistake did not mislead the defender and he allowed decree to 
pass in absence, he will be barred from claiming damages. Thus, the 
officer by mistake in the copy citation stated that the defender was to 
answer at the instance of Alexander Brodve instead of Alexander Thomson, 
but the copy summons to which the citation was appended contained the 
pursuer’s name properly. Decree in absence passed and the defender 
was incarcerated. The creditor was assoilzied from an action of damages, 
as there was no necessity for the name of the pursuer being repeated at 
all and there was no averment that the defender had any doubt as to who 
the pursuer was.? A similar decision was pronounced where the Christian 
name of the defender was wrongly stated in the summons and the mis- 
take was repeated in the decree and warrant of imprisonment. It was 
not averred that there was any other person to whom the summons could 
have applied or that he was not due the debt. But even with this aver- 
ment the plea of personal bar would still prevail ;° unless the mistake was 
of such a character that the pursuer might reasonably have concluded that 
the summons was not for him.’ In short, personal bar rests upon the 
pursuer’s knowledge of the existence of an action directed against him. 


1 1891, 18 R. 470. 4 Keene v. Aitken, 1875, 12 S.L.R. 308; 
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CHAPTER XLII 


LIABILITY OF THE AGENT, OFFICER, AND MAGISTRATE, 
TO THE DEBTOR 


I. LIABILITY OF THE AGENT TO THE DeEBToR.—Generally.—A claim of 
damages against a creditor’s law-agent for the wrongful use of diligence 
is based on the negligence or personal fault of the agent. In this lies 
the difference between him and his client. The latter is responsible if 
the diligence is wrongful, whether the wrong is due to his own negligence, 
to the negligence of his agent, of the magistrate who granted the warrant, 
or the messenger who served it. The agent is liable only for his own 
personal fault, not for that of employer, magistrate or messenger. This 
has sometimes been overlooked in opinions relating to the agent’s liability, 
and the broad rule laid down that “a client and his law-agent are both 
responsible for any wrong suffered through the wrongous use of dili- 
gence.”* But none of the cases go farther than this, that to make the agent 
responsible the irregularity must be one which he ought to have dis- 
covered, and which he is personally to blame in not discovering? On 
the same principle, an intermediary between the agent and the client is 
only liable for his own neglect, and not for a wrong committed by an 
agent for which the client would have been responsible. This was 
applied to a debt-collector employed to recover a debt and who instructed 
a law-agent to raise action and do diligence.* 

The rules distinguishing ordinary diligence on the one hand from 
diligences which require a special warrant, and which have been already 
dealt with in treating of the creditor’s liability, are equally applicable 
here. In the former, if there is no irregularity in the warrant or proceed- 
ings and the circumstances do not render the diligence unjustifiable, 
malice and want of probable cause must be averred; in the latter, 

1 Taylor v. Rutherford, 1888, 15 R. M. 104 (L. Pres); Russell v. Hedder- 
608 (L. Adam and L. Pres); Smith v. wick, 1859, 21 D, 1325 and following 
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although there is no defect in the warrant or procedure, damages are due 
if the statement of facts on which the warrant is granted ultimately 
proves to be incorrect. 

Where there is only one wrong, or where there are more if both 
creditor and agent are responsible for all of them, there need not be 
separate conclusions for damages against each defender; it is sufficient to 
conclude against them jointly and severally. But where two or more 
wrongs are founded on, and one of the parties sued is in no way connected 
with one or more of them, there must be separate conclusions against the 
defenders.! Leave to amend to the effect of splitting the one conclusion 
into two will not be granted.2 Thus, where the creditor and a debt- 
collector employed by him to recover the debt were sued for a slump sum 
of damages for wrongfully taking decree for the debt and arresting 
thereon, and also for the publication by the latter in a Commercial 
Compendium belonging to him of the fact of decree having been obtained 
and with which the creditor was in no way connected, the action was 
dismissed. There were two wrongs alleged and the latter applied only to 
the debt-collector.’ 

Taking decree where debt paid.—The liability of an agent for taking 
decree after the debt has been paid has been already considered in 
dealing with the creditor’s liability.‘ 


THE CHARGE.—No case has occurred in which it has been attempted 
to make an agent responsible for a charge proceeding on an illegal or 
irregular warrant, or for a charge invalid because of some technical 
informality, when no further diligence had followed on the charge. It is 
assumed, and there seems no doubt that this affords a relevant ground of 
action. 

Three cases will be considered. 

1. Where the Warrant 1s illegal or wregular—tlf the agent has in- 
structed a charge on an illegal or irregular warrant, he is liable in 
damages. It is no defence that the warrant was ultra petita and that 
what was asked was quite correct.° 

2. Warrant regular but Charge defective—lIf the warrant is legal and 
regular it seems impossible to find a case in which the agent can be 
responsible for an irregularity in the charge merely because he had 
instructed it. The fault in such cases must lie with the messenger whose 
duty it is to make proper service of the charge and for whose acts the 

1 Taylor v. M‘Dougall & Sons, 1885, 2 Taylor v. M‘Dougall, supra. 
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agent is not responsible, although his client is.! But if an agent were to 
instruct a poinding or imprisonment after a charge defective in such a 
way that the defect could have been discovered by him, he would be liable. 
Blame is also attachable to him for not discovering the irregularity. 
Thus, where a charge proceeded upon six instead of fifteen days’ inducic, 
the agents who instructed the charge and thereafter presented a petition 
for cessio on the erroneous averment that notour bankruptcy had been 
constituted were liable.” This was a mistake which the agents could 
have discovered and it was their duty to see that the charge had expired 
before presenting the petition. 

But if the defect were contained merely in the Schedule of Charge, e.g. 
the sum overstated, and the execution returned by the messenger was in 
regular form, it is thought that no lability would attach to the agent for 
this defect, even if he had instructed a poinding or imprisonment and 
these had been carried out. There was no fault on his part but only on 
that of the messenger. There are many cases in which sucha defect has 
rendered the diligence invalid but in none of them have damages ever 
been claimed from the agent, but only from the client and the messenger.* 

3. Where the Charge is unjustifiable—If the charge is unjustifiable 
and unwarrantable in the circumstances, the agent instructing it will 
only be liable if he knew or ought to have known the circumstances. 
“The question is simply this, whether an agent and a messenger are 
liable for a wrong done by their client without their knowledge. Now, 
I have heard of a client being made liable for a wrong committed by his 
agent ; but the converse of that proposition is quite new to me, that an 
agent is to be made liable for a wrong committed by his client, unless, 
indeed, the agent knows of the wrong committed and proceeds on it for 
his client’s behoof.”* Thus, if the agent were to instruct a charge when 
he knew or ought to have known that the debt was paid or discharged” 
or legally tendered® or never existed,’ or that a sist of diligence was 
obtained,® or that delay had been granted to the debtor,’ he is liable. So if 
knowing that part had been paid he instructed a charge for the whole 
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debt! In such cases no further diligence need have followed to make 
the agent liable.’ 


Pornpinc.— Where there is no defect in the warrant or irregularity in 
the poinding, and it has not been used in circumstances which render the 
use of diligence unjustifiable, the agent like his client can only be made 
liable where malice and want of probable cause can be shown. But 
where there is a defect or irregularity in the procedure or where it has been 
unjustifiably used, it is sufficient to aver that the poinding was wrongfully 
executed. 

What is wrongful use—1. Warrant bad.—If the warrant is illegal or 
defective in its essentials, the agent who instructs a poinding thereon is 
liable in damages.? It is not necessary that he should have craved an 
illegal warrant, the illegality may consist in its being ultra petita* The 
agent is equally in fault in applying for an illegal warrant or in failing to 
discover the illegality of the warrant granted.? The warrant for poinding 
may be bad because of a defect in the charge, and the agent’s liability for 
instructing a poinding, which because of this defect turns out to be wrong- 
ful, will depend on whether the defect is one for which he was to blame or 
which he ought to have discovered. This has been already dealt with.° 

2. Irreqularity in execution of the Poinding.—The same principle is 
applicable here—the agent is only lable if he was personally to blame. 
He is not responsible if the fault lies with the messenger, as where the 
latter poinds an excessive amount or appraises the goods in an illegal 
manner. The agent will be lable if he instruct the officer to poind the 
goods of the wrong party,’ or to poind to an extent which is afterwards 
found to be excessive and illegal. An agent instructed a poinding but 
said nothing to the sheriff-officer as to the extent to which he should 
poind. The officer poinded not only sufficient to cover the debt but also 
the landlord’s preferable claim for rent. The agent obtained a warrant to 
roup the poinded effects but this was not executed. It was afterwards 
found illegal to poind so as to cover the rent and the creditor was made 
liable in damages. In an action by the creditor against his agent the 
latter was held not bound to relieve him—there being no fixed rule of 


1 Watson v. Gardner, 1834, 12 S. Anderson v. Ormiston, 1750, M. 13949. 


567; Henderson vy. Rollo, 1871, 10 M. 4 Wilson v. Alexander, supra. 

104; M‘Donald v. Kelly, 1821, 1 S. 5 Smith v. Grant, 1858, 20 D. 1077 

101 (N.E. 102), (L. J.-Clerk, 1081). © See p. 801, supra. 
2 Sturrock v. Welsh & Forbes, supra ; T Rowles v. Senior, 1846, 8 Q.B. 677 ; 

MacRobbie v. M‘Lellan’s Trs., supra. Power v. Fleming, 1870, 4 Ir. Rep. C.L. 


3 Wilson v. Alewander, 1846,9 D.7; 404; Davies vy. Jenkins, 1843, 11 M, & 
Cook v. Vallaced Wilson, 1889,16 R.565; W. 745, 
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law or practice to guide the agent or officer.’ Whether an action would 
lie against the agent at the instance of the party whose goods were 
poinded is not said. It is thought that it would as the agent had been 
the means of the debtor suffering a legal wrong. He was to blame in 
getting a warrant to roup the poinded effects when he was aware from 
the report that these had been poinded to an extent greatly exceeding 
the debt. In any question with the debtor the agent seems responsible 
to him if the defect is one which the law finds fatal to the validity of the 
diligence, and he knew, or should have known, of the defect, although he 
did not know its legal effect.” 

3. Poinding unjustifiable, though formally regular—Where a law-agent 
has instructed a poinding under circumstances which make the use of 
diligence unjustifiable, he will be liable in damages if these circumstances 
were known or ought to have been known to him. So an agent instruct- 
ing a poinding when he knows that the debt has been paid or discharged, 
or that payment has been tendered, or that a sist of diligence has been 
obtained, or after agreeing to give delay, is liable therefor. So if 
knowing part has been paid he were to instruct a poinding for the whole 
debt, whether he did so expressly, or impliedly by neglecting to inform 
the messenger of the payment, he would be liable.’ 


ARRESTMENT AND INHIBITION.—The agent’s liability for the use of 
arrestment or inhibition is the same as in poinding. He is liable if the 
warrant is illegal or defective, or if the procedure is irregular and 
authorised or adopted by him, or if the diligence was unjustifiable in the 
circumstances and these were known to him. Otherwise malice and want 
of probable cause must be averred.* In one case opinions were expressed 
that an agent, who had used arrestments on the dependence of an action 
in which the decree, which passed in absence, was afterwards recalled on 
the ground of defective citation, was liable in damages.” 


Fucm WarRrants.—Few cases have occurred in which it has been 
sought to make the law-agent responsible for the apprehension of the 
debtor on a fuge warrant. He will be liable if the warrant is illegal,° or 
if there is a defect in it or in the procedure, which he ought to have dis- 
covered.’ Reference may be made to what is afterwards said as to his 


1 Hamilton vy. Emslie, 1868,7 M. 173.  L. Duffus v. Davidson, 1828, 4 Mur. 558. 


2 See Struthers v, Dykes,1847,9 D.1437, 5 Taylor v. Rutherford, 1888, 15 R.608. 
aff. 13 D. (H.L.) 28, 7 Bell App. 390. 6 Carne v. Manuel, 1851, 18 D, 1253. 
3 For authorities see p. 801, supra. 7 Russell vy, Hedderwick, 1859, 21 D. 


4 Baillie v. Hume, 1853, 16 D, 161; 1325. 
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liability for wrongful imprisonment on an ordinary civil warrant.! Thus, 
he is liable if the warrant is unsigned? or if the debtor's name in the 
warrant of incarceration is written on erasure.® But where a law-agent 
acting as mandatory for the creditor deponed, that to the best of his 
knowledge and belief the debt was due and that the debtor was about to 
abscond, he was not liable in damages although it turned out that no debt 
was duet The agent is not liable for the illegal conduct of the messenger 
in apprehending the debtor, unless he authorised it or adopted it. Refer- 
ence may be made to what has been already said under “Charge” and 
“Poinding.”® Malice and want of probable cause need not be averred ; 
it is suticient that the diligence is wrongful. 


Crvit ImprisoNMENT.—The liability of the agent for the wrongful 
imprisonment of the debtor depends on the agent’s personal fault. He 
must know or ought to know that the warrant was illegal or invalid or 
was being irregularly or unjustifiably used. It is sufficient that the 
apprehension or incarceration was “wrongful”; malice and want of 
probable cause need not be averred.° 

What is wrongful use—1. Warrant illegal, invalid, or defective—lt 
the agent applies for an illegal warrant and apprehends the debtor thereon, 
there is no doubt of his liability.” But if the judge refuse the illegal 
crave and grant only what was legal the mere application will not render 
him liable.* Ifthe warrant applied for was legal, but the Sheriff granted 
an illegal warrant or one wiltra petita, the agent instructing diligence 
thereon is liable. Thus, an agent was liable for instructing the appre- 
hension of the debtor in an alimentary debt on a warrant granted by the 
Sheriff for his apprehension for examination, although this was not asked. 
The debt being a civil one the warrant should have cited the debtor to 
appear.” So, where the Sheriff granted decree for more than was asked 
the agent doing diligence for the full amount was liable? Where a warrant 
of imprisonment was invalid owing to the declaration on which the con- 
viction proceeded not being authenticated by the signature of the Justices, 


the agents were found liable to relieve their employers of the damages 
awarded against him." 


1 See infra. 7 Frame v. Campbell, 1836, 14 8. 914, 
2 Andersen v. Smith, 26 Nov. 1814, aff. M‘L. & Rob. 595. 
F.C. p. 56. 8 Orr v. Currie, 1839, 1 D. 551. 


3 Cowan v. Watt, 1833, 11 8S. 999 9 
. 995 1 Lee 
4 Cameco ve Russell Solpineret Cook v. Wallace & Wilson, 1889, 16 


(NE. 200), 20 FO, 498 R. 565 ; see Orr v. Currie, supra. 
N.E. , C. 
5 See pp. 800, 802. 10 Wilson v. Alewander, 1846, 9 D. 7. 


8 See p. 789, supra, 1l Smith v. Grant, 1858, 20 D. 1077, 


} 


FOR WRONGFUL IMPRISONMENT 805 


The Lord Justice-Clerk (Inglis) said: “ The agents were employed and 
trusted to exclusively in a matter which plainly required the most vigilant 
attention and the most minute and scrupulous regard to the regularity of 
the steps in point of the necessary forms... . Whatever proceedings 
relate to the personal liberty of the subject have notoriously always been 
viewed with the most scrupulous and rigid jealousy. . . . In the present 
instance, the blunder arose from most inexcusable and careless inattention 
to the proceeding going on before the agents’ eyes. The declarations 
were written on separate papers. They were signed by the parties. All 
this took place before the agents in open Court. They were not authenti- 
cated by the Justices, and therefore no part of the process. The necessary 
course of procedure was to hand the declarations to the Justices, either 
separately as each was signed, or together after all were signed. The agent 
was bound to watch to see what was done. The proceedings took place 
under his eye, and before him. If he attended he could not be ignorant 
that the papers had not been handed to the Justices for signature... . I 
regard inattention to this part of the procedure as utterly inexcusable, 
unless, indeed, the agent did not know that the signatures of the Justices 
were required, and then there was, on that supposition, a complete want of 
professional skill. . . . The next and the most important duty undertaken 
by the agent was to see the warrant put into execution by a proper officer. 
For that purpose he sees, and ought then to examine most carefully, the 
procedure, to see that there had been no omission of necessary forms ; and 
the nature of the duty to be next discharged required such examination 
in the most emphatic manner. He neglects such examination before 
having the warrant carried into effect, or is ignorant of the fatal character 
of the omission if he did examine the proceedings. . . . I view this case 
as one exhibiting the greatest degree of carelessness, or want of profes- 
sional skill, which can be conceived.”! In all these cases the defect was 
one which the agent ought to have known or discovered. 

If the warrant is invalid because of some defect in the procedure 
prior thereto, eg. no proper charge having been given, the agent’s liability 
will depend on whether the defect is due to him or ought to have been 
discovered by him before applying for a warrant of imprisonment. This 
has been already dealt with in detail.’ 

2. Irregulurity in Apprehension or Incarceration. Apprehension and 
incarceration is the duty of the messenger and there does not appear to 
be any irregularity therein for which an agent can be liable, unless he 
authorised or adopted it.’ 

1 Ibid. p. 1080. 2 See p, 800, supra. 8 See p. 802, and cases in note 7. 
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3. Diligence unjustifiable though formally regular —When the diligence 
is regular, but in the circumstances unjustifiable, the agent is only liable 
if he knew or ought to have known the circumstances.’ 


Process Caption.—In taking out a process caption the agent's re- 
sponsibility is the same as in applying for a fugw warrant.’ 


II. LIABILITY OF THE OFFICER TO THE DrBTor.—The messenger or 
officer like the agent is only responsible where he is himself to blame, 
that is where he has himself committed an irregularity or where he knows 
or ought to know of the irregularity in or unjustifiable use of the diligence. 
His cautioner is also directly liable to the person against whom the 
diligence is executed.* It seems sufficient to group together the various 
kinds of diligence. 

1. Warrant illegal or defective—The messenger’s duty is to execute 
It is no part of his business to form an 
He is not supposed 


the warrant placed in his hands. 
opinion on the legality of a warrant ex facie regular. 
to be skilled in legal matters not directly connected with his duty, and 
cannot be made liable although the warrant is illegal or irregularities have 
been committed in obtaining it, if it is ew facie good.* It is thought that 
he would not even be liable for doing diligence on a warrant defective on 
the face of it, eg. erased in essentialibus. It does not appear to bea 
part of the officer’s duty to determine the effect of such vitiations. 

2. Irregularity in procedure-—Where the messenger in executing the 
diligence—charge, arrestment, poinding, apprehension, etc.—has proceeded 
irregularly he is liable in damages to the debtor. 
imprisonment is rendered null by the messenger mis-stating the amount 
of the debt,° the date of the charge,’ or the debtor's name, in the 
schedule of charge, or appraising the goods poinded in an irregular 
manner or to an excessive amount,’ he is liable. So, if in arresting a ship 
he proceed in an illegal fashion.’° It does not affect his liability in a 
question with the debtor, although it may in a question with his employer, 


Thus, if poinding or 


1 Russell vy. Hedderwick, 1859, 21 D. 
1325 ; see p. 801, and authorities there, 

2 See p, 824, infra ; Pearson v. Ander- 
son, 1838, 11 S. 1008; Menztes v. 
Stevenson & Co. 1839, M‘F. 281, 

3 Grant v. Forbes, 1759, 6 Pat. App. 
(Sup.) 731. 

4 Scot v. Banks, 1628, M. 6016. 

5 Gray v. Smart, 1892, 19 R. 692, 
and following cases. 


6 Beattie v. M‘Lellan, 1846, 8 D. 930. 

7 Inch v. Thomson, 1836, 14 S. 1129, 
11 8. 93. 

8 Struthers v. Dykes, 1845, 7 D. 436, 
9D. 1437. Cf Brodie v. Smith, 1836, 
14 8. 983. 

9 Le Conte v. Douglas, 1880, 8 R. 
IU7f5y. 

10 Kennedy v. M‘Kinnon, 1821, 1 S. 
210 (N.E. 198), 
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that the mistake is one the effect of which had never been determined 
and which was only found to be fatal by a subsequent judgment of the 
Court. 

The messenger is bound to ascertain that the party against whom or 
whose property the diligence is executed is he to whom the warrant 
applies, and he is liable if a mistake is committed. He is then execut- 
ing diligence without a warrant. Thus, the messenger was liable for 
apprehending a Mrs. James Johnstone when his warrant was for Mrs. 
John Johnstone, although the former was the debtor against whom it was 
intended that the warrant should run? Lord President Hope said: 
“Every officer in executing diligence against the person is bound to see 
that his warrant applies to the individual whom he apprehends. If he 
does not himself know the individual he should take persons along with 
him who do or he should otherwise certiorate himself. It is at his own 
peril if he apprehends any person to whom his warrant does not apply. 
In this case he had no warrant except against Mrs. James Johnstone. 
The pursuer is Mrs. John Johnstone and I think the officer executed his 
warrant wrongfully in taking Mrs. John Johnstone; it was an illegal 


apprehension.” 
But if the party apprehended noticed the mistake in the warrant and 
did not take objection she might be barred from claiming damages. “It 


is true that when the warrant was read over to the pursuer, she did not 
object to it and state that it did not apply to her; and if the jury think 
that she had then noticed the misnomer and refrained from pointing it 
out, for the purpose of misleading the officer and entrapping him I should 
think they could not consider her entitled to any damages at all. Butif they 
think from her natural tribulation at the moment or from being a woman 
unacquainted with business she had not noticed the misnomer when the 
warrant was read over they will of course consider how far her claim for 
damages is otherwise well founded, and on that subject I have already 
observed that I think some small damages should be given against M‘Craw 
on account of his having acted incautiously and irregularly in executing 
diligence against the person.” ® 
The messenger is responsible for the treatment of the prisoner while 
in his custody.* 
3, Diligence unjustifiable but formally regular—Where the diligence is 
1 Struthers v. Dykes, supra; Hamilton liability) ; Hamilton v. Anderson, 1830, 5 
y. Emslie, 1868, 7 M. 173. Mur. 312, 
2 Johnstone v. M‘Craw, 1833, 12 8S. 8 Johnstone v. M‘Craw, supra ; Hamil- 


560 (the jury allowed the officer to ton v. Anderson, supra. 
escape, but there can be no doubt of his 4 Ross v. M‘Bean, 1845, 8 D. 250. 
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formally regular but its use is in the circumstances unjustifiable, the 
messenger like the agent can only be made liable if the circumstances 
were or ought to have been known to him.’ Thus, if he were to poind 
the goods of, or to apprehend or detain, the debtor, when he knows or 
ought to know that the debt has been paid or discharged or legally 
tendered ? or consigned,’ or a sist of diligence obtained,* he will be liable. 
So, if he were to poind or incarcerate the debtor for a larger sum than he 
knew to be due.’ It is not enough to aver that the messenger was in- 
formed by the debtor that the debt had been paid or that a sist had been 
obtained, etc. He is not entitled to take the debtors ipse dixit and 
might be liable in damages to his employer if he stopped the diligence 
and the debtor’s statement proved untrue. But it is sufficient to aver 
that the messenger was informed by the debtor and by the creditor's agent 
or his clerk, without stating that a sist had been exhibited to the 
messenger.° 

Where an action of damages against the messenger is founded on 
irregularity in the procedure, if the execution returned is regular it must 
first be reduced.’ 


III. Lrapiniry or THE MAGISTRATE TO THE DEBTOR.—The only cases in 
which a judge or magistrate has been sought to be made hable are cases 
of diligence against the person and the remarks will be confined to this. 
A magistrate is only liable in damages where (1) he has acted maliciously 
and without probable cause, or (2) where he has been guilty of gross 
irregularity. 

1, Maliciously—A_ judge when exercising his judicial functions is 
absolutely privileged. An action of damages against him for anything 
done by him which prima facie was a judicial act is only competent where 
it is supported by such averments as show that the defender was not 
acting judicially. A general averment of malice and want of probable 
cause is not sufficient, even if supported by an averment that the act 
complained of was irregular and illegal. The averments must be “such 
as to substantiate malice on the face of the record if the facts are proved 
and to show that the act was the result of special malice under the cloak 
and pretext of judicial authority.” ® 


1 Pearson vy. Anderson, 1833, 11 S. 4 Ritchie v. Dunbar, 1849, 11 D. 882. 
1008, and following cases. 5 Henderson vy. Rollo, 1871, 10 M. 104. 

2 Paterson, 1811, Hume, 278 ; Howat- 6 Ritchie v. Dunbar, 1849, 11 D. 882. 
son, 1839, M‘F. 274; Inglis v. M‘Intyre, T Orr v. Currie, 1889, 1D. 551; Inch 
1861, 23 D. 1240. v. Thomson, 1832, 11 S. 98. 

3 Stewart v. M*Donald, 1784, M. 8 Hamilton v. Anderson, 1856, 18 D. 


13989. 1008, aff. 3 Macq. 363; Watt v. Thom- 


| 
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2. Gross Irregularity—A magistrate who has been guilty of gross 
irregularity, amounting to clear and manifest illegality, in granting a 
warrant of apprehension or imprisonment may be made liable in damages. 
He, no more than a private party, is protected for what is plainly an 
illegal act." Thus a magistrate was liable for granting a fuge warrant 
without taking the oath of the creditor to the verity of the debt, without 
any previous examination of the debtor, and without any limitation as to the 
time within which the action was to be commenced against him.2 It was 
also considered a gross irregularity on the part of the Sheriff not to take 
the examination of the debtor himself, but to remit to the Sheriff Clerk 
to do so.? It would have been sufficient to have remitted to another 
magistrate.* Buta Justice of the Peace may remit to the Clerk of the 
Peace, who probably is better acquainted with the law than himself. 
Although the warrant of apprehension and the warrant of incarceration 
should be granted separately and the latter only after the examination of 
the debtor, it was not such an irregularity as rendered the magistrate 
liable that he had at the same time, in one paper, with one signature, 
granted warrant to apprehend, to bring up for examination, and thereafter 
to incarcerate the debtor, when in point of fact the debtor was brought up 
for examination before he was incarcerated.° 

In cases relating to ordinary civil imprisonment, a Justice of the 
Peace was liable for granting warrant to imprison a married woman," for 
granting causa incognita a summary warrant to imprison,® for ordaining a 
defender to find caution for a civil debt under a penalty and granting 
warrant for instant imprisonment until caution was found (which was not 
prayed for).? But the magistrate was not liable for detaining the debtor 
for a short time for judicial examination, although no further procedure 
took place, as the circumstances entitled him to consider how the case 
was to be disposed of.’° 


son, 1868, 6 M.1112,8 M.(H.L) 77; F.C. (L. Balgray); Renton v. Renton, 


Railton v. Watson, 1836, 14 8. 1081 ; 
Carne v. Manuel, 1851, 13 D, 12538; 
Borthwick vy. MacGubbon, 14 May 1813, 
EC. 

1 Strachan v. Stoddart, 1828, 7 8. 4; 
Milhollan vy. Bertram, 1826, 5 8S. 170 
(N.E. 155); Pollock vy. Clark, 1829, 8 S. 
1; Pollock v. Clark, 1829,8 8S. 7; Tatt 
v. Payne, 1856, 18 D. 1038; Laing v. 
Watson, 1789, M. 8555, 3 Pat. App. 
219; Pitewirn v. Deans, 1715, M. 13948; 
Borthwick v. MacGibbon, 14 May 1813, 
F.C. ; Anderson v. Smith, 26 Nov. 1814, 


1824, 3S. 213 (N.E. 151). 

2 Laing v. Watson, 1789, M. 8555, aff. 
3 Pat. App. 219. 

3 Borthwick v. MacGibbon, 14 May 
1813, F.C. 

4 Tbid. 

5 Anderson v. Smith, 26 Nov. 1814, 
F.C. 

6 Thid. 

7 Piteairn vy. Deans, 1715, M. 13948. 

8 Pollock v. Clark, 1829, 8 8, 1. 

9 Pollock v. Clark, 1829, 8S. 7. 

10 Twit v. Payne, 1856, 18 D. 1038. 
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The Sheriff Clerk or his depute has not the protection of a judge and 
is liable for issuing an illegal or irregular warrant.! But it has been said 
that the Sheriff Clerk would not be liable for the illegal act of his depute.’ 


Form or Issurs.—Where the action is directed not only against the 
creditor, but also against the agent, the messenger or the magistrate, or 
all of them, separate issues should be taken against each of the parties, 
as the wrong with which they are charged differs in each case. In the 
case of the magistrate, it may be improperly granting the warrant or fail- 
ing to examine the debtor ; in the case of the creditor, improperly obtaining 
the warrant or using a defective warrant or proceeding irregularly, etc. 
Where in an action of damages for wrongous apprehension on a border 
warrant, separate issues were taken against the creditor applying for the 
warrant and the Sheriff Clerk who granted it, and the jury found the 
former liable in £500 and the latter in £300, it was held that severing 
the damages was no ground for granting a new trial. 


1 Watt v. Thomson, 1868, 6. M. 1112, 2 Johnston v. Peder, 1709, M. 13959 ; 
8 M. (H.L.) 77; 1873, 11 M. 960, rev. Scots v. Grieve, 1696, M. 13958. 
1 R. LL.) 21; Landell v. Landell, 1841, 3 Landell v. Landell, 1841, 3 D. 819. 
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CHAPTER XLIII 
THE CREDITORS RIGHT OF RELIEF 


A CREDITOR who has been made liable in damages to his debtor for the 
wrongful use of diligence is entitled to relief against the person who was 
to blame for its irregular or unjustifiable use, whether agent, messenger, 
or magistrate. No case has occurred in which the action has been 
directed against the magistrate and none such is likely to occur. The 
irregularity could only be by reason of a defect in the warrant and for 
this the agent is also responsible. 


I. LIABILITY OF THE AGENT TO HIS CLIENT.—1. The agent must use 
reasonable care and skill in the execution of diligence—The liability of a law- 
agent to his client for the execution of diligence is the same as for any 
other piece of business entrusted to him. He is bound to use reasonable 
care and skill, and if he fail to do so he must indemnify his client for any 
loss the latter may sustain through his breach of duty. Reasonable care 
and skill is such care and skill as may reasonably be expected from a 
practitioner of ordinary ability and experience. Otherwise stated, he is 
liable for gross ignorance or gross negligence. These terms are legally 
synonymous with “want of reasonable care and skill.” It is impossible 
to define with greater accuracy the degree of diligence and skill which the 
law requires. Each case must be decided on its own circumstances 
according to the difficulty of the particular duty which the agent under- 
took to perform. But it would appear that if the diligence used is an 
extraordinarium remedium, as imprisonment on a fuge warrant, the Court 
will take a stricter view of the care and skill which the agent must 
exhibit.! In every case however there must be negligence.” 

The rule has been thus stated: “Professional men, possessed of a 


1 Smith v. Grant, 1858, 20 D. 1077 46 (L. J.-Clerk’s opinion disapproved by 
(L, J.-Clerk Inglis); Landell vy. Purves, LL. Campbell in House of Lords). 
1842, 4 D. 1300, 1543, rev. 4 Bell’s App. 2 Landelly. Purves, supra (lL. Campbell), 


812 CREDITOR’S RIGHT OF RELIEF—LIABILITY OF AGENT 


reasonable portion of information and skill, according to the duties they 
undertake to perform, and exercising what they so possess with reasonable 
care and diligence in the affairs of their employers, certainly ought not 
to be liable for errors in judgment, whether in matters of law or of dis- 
cretion. Every case therefore must depend upon its own peculiar cir- 
cumstances; and when an injury has been sustained, which could not 
have arisen except from the want of such reasonable information and 
skill, or the absence of such reasonable skill and diligence, the law holds 
the attorney liable. In undertaking the client’s business he undertakes 
for the existence and employment of these qualities, and receives the 
Such is the principle of the law of England and that of 


41 


price of them. 
Scotland does not vary from it. “A professional man does not warrant 
that what he does will certainly have the effect which is expected from 
it. That would be a hazardous warranty, considering the proverbial 
uncertainty of the commodity in which he deals. He warrants only that 
he shall bestow on the matter committed to him the skill generally 
possessed by his brethren in the profession.” ” 

The same degree of diligence is required although the agent is agent 
for the poor? or acts gratuitously.* 

The pursuer must after stating the circumstances aver that the de- 
fender was guilty of gross negligence or want of skill, or the circumstances 
Thus, the 
House of Lords, reversing the judgment of the Court of Session, held 


that a summons of relief against an agent, which set forth that the pur- 


averred must be such as necessarily and inevitably infer this. 


suer had employed the defender to recover payment of a debt due by a 
debtor residing in Berwick-on-Tweed, that the defender had advised him 
to proceed by border warrant, which course had been found to be illegal 
and the pursuer subjected in damages, was irrelevant, as the mere illegality 
of the warrant did not necessarily infer negligence on the part of the agent.? 


1 L. Ch. in Frame & Co. v. Campbell, 
1839, M‘L. & Rob. 595, Landell v. Purves, 
supra (L. Brougham) ; Godefroy v. Dalton, 
1830,6 Bing, 460 (C. J. Tindal); Hamilton 
v. Emslie, 1868, 7 M. 173; Chapman v. 
Chapman, 1870, L.R. 9 Eg. 276; Brit. 
Mutual Invest. Co. v. Cobbold, 1875, L.R. 
19 Eq. 627 ; Beven on Negligence, 1424 ; 
Addison on Contracts, 816; Begg on 
Law-Agents, 236; Bell’s Pr. secs. 53-4 
and 219 (7). 

2 L. Fullerton in Cook vy. Falconer’s 
Reprs. 1850, 13 D. 157. 

3 Hay v. Batlle, 1868, 7 M. 32. 


4 Mark vy. Somerville, 1800, Hume, 
326; Lrllie v. Macdonald, 13 Dec. 1816, 
F.C. aff. 1 Bligh, 315; Currie v. Col- 
quhoun, 1823, 2 S. 407 (N.E. 361); 
Haldane v. Donaldson, 1836, 14 S. 610, 
aff. 1 Rob. App. 226; Bourne v. Diggles, 
9 Nov. 1814, 2 Chitty, 311; O'Hanlon 
v. Murray, 1860, 12) Ira CL. RatGie 
See Macdonald v. Macdonald, 1807, 
Hume, 344; and Ker v. Graham, 1757, 
M. 3529, aff. 2 Pat. App. 13. 
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° Landell v. Purves, supra; Cook v. 
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What amounts to negligence or want of skill.—The following cases will 
serve as illustrations. If the agent poinds the debtor’s goods or obtains 
a warrant for his imprisonment or applies for his cessio, when the days 
of charge have not expired, this amounts to gross negligence, A perusal 
of the execution, coupled with an elementary knowledge of law, would 
have sufficed to show that the proceeding was irregular. Where a warrant 
for the imprisonment of a servant was set aside owing to his declaration, 
on which the conviction proceeded, not being signed by the Justices as 
required by statute, the agents who had conducted the proceedings and 
enforced the conviction were bound to relieve their employer of a claim 
of damages at the instance of the servant.” The agent’s neglect was two- 
fold,—first, in not watching the proceedings in Court to see that the 
judge signed the declaration, and second, in not examining the warrant 
before it was carried into effect. Where an agent obtained a warrant for 
the imprisonment of two apprentices on an application founded on the 
wrong section of the statute, he was liable to his employer.’ The statute 
was clear and unambiguous, and if reasonable care had been taken no 
mistake need have taken place. But if the meaning of the Act is obscure 
or doubtful the agent would not be liable for misinterpreting it.* 

An agent will be liable for an irregularity which shows ignorance of 
the institutional writers or the decisions of the Court.? But if there is no 
clear and authoritative rule of law or practice to guide him he is not 
liable although the course adopted by him is afterwards found to be 
illegal. And a fortiori the agent who follows the usual practice is not 
responsible although it is eventually found to be erroneous.’ On the 
other hand, if the agent without any sufficient reason depart from the 
ordinary course of practice he will be liable if his client suffer thereby.® 


1 Wood v. Fullarton, 1710, M. 13960 ; 
Smith & Co. v. Taylor, 1882, 10 R. 
291. 

2 Smith v. Grant, 1858, 20 D. 1077. 
See p. 805, supra. 

3 Frame v. Campbell, 1836, 14 8. 914, 
aft. M‘L. & Rob. 595. 

4 Godefroy v. Dalton, 1830, 6 Bing, 
460, 468; Crosbie v. Murphy, 1858, 8 
LC. L.R. 301; Batkie v. Chandless, 1811, 
3 Camp. 16; Kemp v. Burt, 1833, 4 B. 
& A. 424; Elkington v. Holland, 1842, 
9 M. & W. 659; Chapman v. Van 
Voll, 1857, 8 E. & B, 396; Lardler v. 
Elliot, 1825, 3 B. & C, 738; Addison 
on Contracts, 817 ; Begg on Law-Agents, 
249, 

5 Hamilton v. Emslie, 1868, 7 M, 
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91, LR. 2 OP. 121. 

6 Hamilton v. Emslie, supra; Cook 
y. Falconer’s Reprs, 1850, 13 D. 157; 
Grant v. M‘Leay, 1791, Bell’s Oct. Ca. 
319; M‘Lean v. Grant, 15 Noy. 1805, 
F.C. M. App. “Reparation,” No. 2; 
Graham vy. Alison, 1830, 9 S. 130, aff. 
6 W. & S. 518; Batkie v. Chandless, 
supra ; Godefroy v. Dalton, supra ; Addi- 
son on Contracts, supra. 

7 Graham vy. M‘Leay, supra; M‘Lean 
v. Grant, supra ; Bell’s Pr. sec. 154. 

8 Rowand y. Stevenson, 1827, 5 8. 903 
(N.E. 838), aff. 4 W. & 8.177; Sem v. 
Clark, 1831, 10 S. 85, aff6é W. & §8. 
452; Hay v. Baillie, 1868, 7 M. 38 (L. 
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In considering whether the mistake of the agent displayed gross ignorance 
or gross negligence, regard will be had to the state of the law at the time 
the error was committed.’ 

Extent of the client's claim for the agent's unskilfulness—The agent is 
bound to put his client in the position in which he would have been if 
no irregularity had been committed. He must therefore relieve his client 
of all loss and damage which he has incurred, including the damages 
and expenses awarded against him and his own expenses.” The client 
may either wait till the full amount of the loss which he has sustained 
has been ascertained and then raise an action of damages, or may after 
the effect of the irregularity has been determined raise an action of relief. 
Where the irregularity is apparent, the action of relief may be raised 
without waiting the result of the action in which the effect of the error is 
to be decided. But if the debtor is also challenging the document of 
debt, on a ground which if successful shows that there can be no claim 
against the agent, the action of relief may be sisted to await the result of 
the debtor’s action.t Where the debt due to the creditor forms, or is 
included in, the claim of damages against the agent, the latter will be 
entitled to plead those defences which, as afterwards noticed, are com- 
petent to an agent who has delayed to do timeous diligence.° 

Where an action of damages is threatened against the client for 
wrongful diligence for which he holds his agent responsible, intimation 
should at once be made to the agent that he may either admit or deny his 
lability. Ifhe admit his lability, the client may make the best settlement 
he can of the action; but if he deny it the client must defend the action. 
If he is unsuccessful and the mistake is one for which the agent is liable, 
the latter will be bound to pay in addition the expenses in the action.® 

2. The agent must not neglect to do diligence—The same principles 
which determine the right of the client to be relieved by his agent of the 
loss which he had sustained by reason of the agent’s irregular use of 
diligence against a third party also regulate the client’s right to damages 
against the agent for the neglect to do diligence for the recovery of a debt. 
The agent is liable if he has not used reasonable diligence and skill in the 
performance of the duty which he expressly or impliedly undertook to per- 


1 Cook v. Falconer’s Reprs., supra. 3 Currie v. Colquhoun, 1823, 2 S. 407 
2 Wood v. Fullarton, 1710, M. 13960; (N.E. 361). 

Fraser’s Trs. v. Falconer, 1830,5 Mur. 299 ; ae 

Frame vy. Campbell, 1836, 14 8. 914, aff. * Robertson v. Ogilvie, 1834, 12 S. 

M‘L. & Rob. 595; Struthers v. Dykes, 580, 

1847,9 D,1437; Smithy. Grant,1858, 20 5 

D,1077; Jones vy. Lewis, 1840, 9 Dowling, Pete 

143. 6 Struthers v. Dykes, supra. 
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form. What amounts to this will depend on the particular circumstances 
of each case.’ Less delay would render the agent liable in neglecting to 
negotiate a bill or to apply for a caption or fugw warrant than in raising 
an action for payment of a debt. Most of the cases relate to the agent’s 
neglect to do diligence on bills of exchange. 

If an agent has received a bill of exchange to negotiate it or to do 
diligence thereon,—and the transmission by a client to his agent of a 
current bill is an implied mandate to do diligence,?—he is liable in 
damages if he neglect to do so.? So, an agent who neglected to present a 
bill for payment, and to intimate its dishonour, so that recourse against 
the drawer was lost,* or who after protesting the bill and obtaining warrant 
for imprisonment neglected for several months to execute it, was liable 
in damages.” An agent employed to execute an inhibition raised the 
summons and executed the inhibition, but neglected to reply to the letter 
of his Edinburgh correspondent inquiring if the summons was to be 
called, with the result that the summons and consequently the inhibition 
fell. The agent was found liable in damages although he had ceased to 
be agent several months before the summons fell, as he did not aver that 
he had communicated the position of affairs to the new agent. A bill 
having been sent to an agent “for the purpose of doing such diligence as 
to put the drawer on an equal footing with other creditors” of the acceptor, 
the agent neglected to adjudge along with other creditors and did not give 
his employer an opportunity of considering for himself as to the expediency 
of using adjudication. He was found liable in payment of a sum equal 
to that which the pursuer would have received if the adjudication had 
been led.’ On the other hand, an agent, to whom a bill had. been sent 
that he might attach any estate of the debtor he might find in Scotland, 
was assoilzied from an action of damages for neglect to do diligence brought 
after the lapse of twenty years, as the pursuer did not condescend on any 
effects which might have been attached, while the agent averred that after 
diligent inquiry he could find none.® 

If the agent has been expressly instructed to use arrestments, he will 


1 See cases in following notes — also 
Garden vy. Palmore, 1724, M. 3519; 
Cuningham vy. Buchanan, 1809, Hume, 
349; Addison on Contracts, 818; Begg 
on Law-Agents, 239. 

2 M‘Donald vy. Kelly, 1821, 1 8, 101 
(N.E. 102). 

3 Murray v. Durno, 1797, Hume, 
323; Highgate v. Boyle, 1819, Hume, 
356; Pentland v. Wight, 1833, 1158, 804. 


4 Pentland v. Wight, supra. 

5 Highgate v. Boyle, supra; M‘Far- 
lanes Ears. v. Ferguson, 1834, 12 8. 
824, 13 S. 477 (where the agent lost the 
bill). 

6 Shortt v. Lascelles, 1828, 6 S. 810. 

7 Mason v. Thom, 1787, M. 3535 and 
13967. 

8 Gillon vy. 
3522, 


Drummond, 1724, M. 
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be liable in damages if he neglect to do so. But it has never been 
decided whether he is liable if no express instructions are given, although 
there is an opinion that he is not.! In any event if he can show that 
there was doubt of the competency of the arrestment,’ or that some other 
procedure such as an action of transference would have been required to 
make it effectual and that he was not instructed to institute such an 
action, he will not be liable. 

Where the instructions are to attach the debtor’s person the agent 
should proceed without delay. In one case an agent who had been 
instructed to execute a caption allowed the debtor to go to England to 
find a cautioner. The debtor returned in a few days but before the 
caption was executed became bankrupt. The agent was held liable for 
the debt. A similar decision was pronounced where the agent, although 
he had received money from his client for the purpose, failed to aliment 
the debtor in prison in consequence of which he was liberated under the 
Act of Grace.© But an agent, who had neglected to obtain a fuge warrant 
on a bill which was not payable for several months, was found not liable, 
as before the bill fell due he gave notice of the debtor’s residence to his 
client, who might then have attached his person by fuge warrant before 
the bill was due or by ordinary diligence thereafter.’ If the agent had 
obtained a fugew warrant it would simply have secured the appearance of 
the debtor judicio sistz, and the debtor being shown to be in this country 
was equally available to the client. 

Extent of claim for agent's neglect—An agent who has been employed 
to execute diligence for a debt duly constituted and has neglected to do 
so is hable to his employer for the full amount of the debt, and the 
creditor is not bound to prove the quantum of the damage. “The law, 
as a general rule, presumes and holds, that the damage arising from the 
non-execution of diligence is the amount of the debt; and in the case of 
not executing a caption, this has been repeatedly determined. In such 
cases the amount of the damage cannot admit of proof, and therefore we 


must necessarily resort to the legal rule.”” The summons may either 


1 Hay v. Batllie, 1868, 7 M. 32. 

2 Hay v. Baillie, supra ; see Harring- 
ton v. Binns, 1863, 3 F. & F, 942. 

8 Thid. 

4 Slater v. Henderson, 1822, 1S, 241 
(N.E. 229). 

5 Dougan v. Smith, 1817, Hume, 356, 
3 July 1817, F.C.; Russell v. Palmer, 
1767, 2 Wilson, 325; Russell v. Stewart, 
1765, 3 Burrow, 1787; Pitt v. Yalden, 
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7 Chatto & Co. v. Marshall, 17 Jan. 
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Dowie, 1863, 2 M. 119 (L. J.-Clerk); 
M‘Millan v. Gray, 2 March 1820, F.C. ; 
Gilchrist v. Sutherland, 1776, M. 8892, 
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conclude for payment of the debt or for damages! On payment the 
agent is entitled to an assignation of the debt.2 Where the debtor was 
bankrupt, so that the creditor would only have received a dividend if 
diligence had been properly executed, it has been doubted whether the 
agent would be made liable for the full amount of the debt.2 In those 
cases in which the agent or messenger was held liable for the whole debt, 
they neglected to do diligence when the debtor was solvent or at all events 
when a preference might have been obtained.* If the debtor was bankrupt 
when the proceedings ought to have been taken by the agent, there seems 
no ground for extending his liability beyond the amount of the dividend 
which the creditor would have obtained.? An agent who allowed an 
undischarged bankrupt to be received as cautioner in a suspension of a 
charge of a bill was found liable in the amount of the bill and the 
expenses incurred by his client in the suspension.° 

Where the agent’s neglect does not relate to a constituted debt which 
he has failed to recover, but to an illiquid claim for which he was 
employed to raise an action, he is not, on the action being lost through 
his negligence, ¢o wpso liable for the full amount of the claim. The measure 
of his liability is the loss sustained by his client and the amount for 
which decree would have been obtained is open for inquiry.’ 

Defences pleadable by the agent.—(1) No debt due.—lIt is a relevant 
defence that no debt was due to the client. If no debt was due he has 
sustained no loss, and he cannot, as he is bound to do, assign the debt to 
the agent.® In one case the agent was held liable for having failed 
twenty years before to intimate an assignation, although the debt had 
been extinguished prior to the date of the assignation so that intimation 


1 See Arnot v. Dowie, supra—a sum- trates of Dumfries, 1780, M. 11754, 


mons directed against a third party 
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conclude for damages. 
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F.C.; Slater v. Henderson, 1822, 1 8. 
241 (N.E. 229); Grahamv. Hunter's Trs. 
1831,9 S. 5438; M‘Farlanes Evxecrs. v. 
Ferguson, 1834, 12 8S. 824, 13 8, 477; 
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p- 312, supra. 

3 Pentland v. Wight, 1833, 11 S. 
804; Brown v. M‘Kie, 1852, 14 D. 358. 
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vy. Dickie Reps. 1760, M. 3532. 
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6 Brown v. Wemyss & Walker, 1829, 
7S. 626. 

7 Urquhart v. Grigor, 1857, 19 D. 
853; Durward v. A. B. 1875, 19 J. of 
J. 158. 

8 Murray v. Taylor, 1828, 6 S. 802; 
Robertson v. Ogilvie, 1834, 12 8S. 580; 
Davidson vy. Mackenzie, 1856, 19 D. 253. 
See Sinclair v. Wilson, 1829, 7 8. 401, 
rev. 4 W. & S, 398, and cases in follow- 
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Watt v. Adamson & Shaw, 1828, 75, 177. 
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would have been unavailing! But the ground of the decision was that if 
intimation had been made, the debtor would have warned the assignee 
that the debt was extinguished so that the latter would have taken steps 
against the cedent.? So, an agent who was employed to prepare an 
assignation of a lease, which proved invalid as the lease was not assignable 
and the assignation had not been intimated, was found liable in damages, 
although his client would have suffered pecuniary loss if the assignation 
had been effectually completed. The negligence of the agent was in not 
making his client aware of the circumstances; if he had done so the 
pursuer might never have made the advance at all. 

(2) Debtor insolvent.—It is not a relevant defence that the debtor was 
insolvent and that no part of, or at all events not the whole debt would 
have been recovered although timeous diligence had been done. The law 
presumes that diligence against property or against person will result in 
payment of the debt. Although the debtor’s property may not be sufficient, 
his friends may come forward to help him when they see his person or 
his property attached.* It is thought that the abolition of imprisonment 
for debt will not alter this rule.? 

(3) Creditor personally barred—Debt discharged—tlf the client should 
discharge the debt which the agent’s negligence failed to recover he will 
be barred from claiming damages. As already noticed, the agent is 
entitled to an assignation of the debt that he may operate his relief against 
the debtor, and this the client has rendered impossible. <A bill was lost 
by the negligence of the creditor’s agent and the acceptor’s heir denied the 
existence of the debt. The creditor having been appointed trustee on the 
latter's estate, without setting apart a dividend for the debt took a discharge 
of his intromissions as trustee and paid the balance in his hands to the 
heir. It was found that the debt did not fall under the trust so as to be 
included in the discharge, as the heir himself denied the existence of the 
debt.’ Actings short of discharging the debt may, if the agent has been 
prejudiced thereby, amount to personal bar.® 

(4) Diligence null because of prior defect.—The relevancy of the defence 


1 Lillie v. Macdonald, 13 Dec. 1816, 
F.C, aff. 1 Bligh, 315. 

2 Campbell v. Clason, 1838, 1 D. 270. 

3 Stuart v. Miller, 1840, 3 D. 255. 

4 Chatto & Co. v. Marshal, 17 Jan. 
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that the agent’s negligence or blunder in no way prejudiced the creditor, 
as the diligence or proceeding had been already vitiated, cannot be said to 
be a settled matter. Two cases may be distinguished, where the agent 
was not to blame for the prior defect and where he was. In the former 
case Professor Bell says : “ If a writer has committed an error which annuls 
the diligence, but it turns out that this diligence would on another ground 
have been ineffectual he will be freed from responsibility.”! Judicial 
opinions to the same effect have been expressed.2 But in an old case the 
contrary appears to have been held,® and in the most recent case the 
majority of the Court, although it was unnecessary for the decision, ex- 
pressed a similar opinion on account of the impracticability of ascertaining 
whether, if the agent had performed his duty, any other objection to the 
diligence would have been urged or successfully maintained. Lord Deas 
in an elaborate opinion reviewing all the prior authorities dissented and 
approved of the doctrine laid down by Mr. Bell. It is thought that such 
a defence is not relevant. 

Where both blunders were committed by the agent, it has been held 
to be a relevant defence to an action of damages founded on the first error 
(for which he was responsible) that the second error (which was not of 
such a description as to render him hable in damages) would have 
deprived the creditor of all benefit although the first mistake had not 
been committed.? This decision has been questioned® and it is thought 
that the Court would not now listen to the defence “that a man might 


7 Jtdoes not seem to make 


wipe out one fault by committing another.” 
any difference that the justifiable error came first and the blameable error 
second. 

Pursuer’s averments.—The pursuer must aver in specific terms the duty 
of the defender and in what respect he failed. Where the action is laid 
on express instructions given by the client, he must state what these 
instructions were and the mode in which they should have been carried 
out. It is not enough to aver that the defender did not take the proper 
steps to carry out his instructions.° 

The agent is liable for his employees—If the agent employed is a 

1 Bell’s Com. 1. 490. “ Reparation,” No. 2; Bell’s Com, 1. 460, 
2 Sinclair v. Wilson & Maclellan, note. 
1829, 7S. 401; Cook v. Falconer’s Repr. 6 Bell’s Com. 1. 490; Davidson v. 
1850, 13 D. 157. Mackenzie, supra (L. Pres. and L. Deas) ; 
3 Gilchrist vy. Sutherland, 1776, M Begg on Law-Agents, 258, Mr. Begg 
8892. inverts the order of the blameable and 


4 Davidson v. Mackenzie, 1856, 19 D. 
226. 
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7 Davidson v. Mackenave, sup. (L. Pres.). 
8 Hume vy. Baillie, 1852, 14 D. 821. 
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member of a firm all the partners are liable for the negligence or ignor- 
ance of any of the partners! And a law-agent like any other master is 
responsible for the clerks or apprentices to whom he entrusts the conduct 
of any part of his business.’ He will also be liable for the negligence or 
insolvency of a sub-agent to whom he has delegated the business entrusted 
to him, even where his client is aware that a sub-agent is to be employed.’ 
Thus, a law-agent who employed a messenger-at-arms not merely to give 
a charge but to receive payment of and discharge the debt was lable 
therefor on the failure of the messenger to account for the money he 
received.t But he is not liable for the negligence of a sub-agent em- 
ployed to do what does not fall within his own duty, as for the negligence 
of a messenger-at-arms in executing a poinding® or apprehending the 
debtor. But if the agent as well as the messenger has been guilty of 
negligence, although the neglect of the messenger was the primary cause 
of the loss, the agent will be liable.’ Thus, the agent was found liable 
where the messenger did not return an execution of a charge on the pro- 
test of a bill but merely noted the date with the initials of the witnesses 
on the back of the protest, and the agent did not insist on receiving a 
regular execution till several years had elapsed, when the messenger 
returned the execution signed by parties who had not been witnesses.° 

The question has never arisen whether a country agent employed to 
execute diligence will be made liable for the negligence or want of skill 
of his town correspondent. As the country agent has the same rights 
and powers in the execution of diligence as the town agent and is thus 
under no necessity of employing one, and may also be receiving a share of 
the fees, it is thought that the English rule holding the country agent 
liable would be followed.® 

Claim 1s extinguished by prescription or abandonment.—The client’s 
claim is of course excluded by the long prescription. The prescription runs 


1 Slater v. Henderson, supra ; Graham 
v. Hunter's Trs. 1831, 9S. 543; Ronald- 
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only from the date when the error is discovered! In several cases mora 
although short of prescription, but in such circumstances as to infer aban- 
donment or acquiescence, or when coupled with other facts, has been held 
to exclude the employer's claim. As a general rule mere delay is not 
enough: it must be such as to lead to the inference that the claim was 
given up. But it might be sufficient if the defender had been prejudiced 
thereby. 

Claim transmits to or against representatives of creditor and debtor —In 
the event of the creditor's death a claim against his agent like any other 
claim of damages for patrimonial loss transmits to his representatives, 
just as it passes to an assignee.? 
against his representatives. 
is now quite settled.® 


If the agent die the claim transmits 
Though in early times this was doubted, it 


JI. LraBiLiry oF THE OFFICER TO HIS EMPLOYER.— The officer must use 
reasonable skill and prompt diligence—A creditor who has failed to recover 
his debt, or who has been subjected in damages or expenses to the debtor, 
by reason of the negligence of the messenger employed to execute the 
diligence, has a claim of relief against the officer.’ The principles which 
regulate the messenger’s liability are the same as in the case of the 
agent. He is responsible for want of reasonable care and skill. Refer- 
ence may be made to what has been already written in treating of the 
agent’s liability. The following cases will serve as illustrations. Thus 
a messenger who has unduly delayed to charge or to poind, or to appre- 


hend the debtor, is liable.’ 
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Undue delay is a question of circumstances 
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277; Tulloch v. Davidson, supra ; Waght’s 
Trs. v. Jamieson, 1863, 1 M. 815. 

7 Where an officer fails to acknow- 
ledge receipt of diligence sent him for 
execution within 24 hours he is liable to 
a fine of £2; see A.S. 1897. 

8 See p. 811, Hamilton v. Emslie, 
1868, 7 M. 173, and following cases. 

9 Gilchrist v. Sutherland, 1776, M. 
8892; Ross, 1776, 5 Br. Sup. 577; Chatto 
& Co. v. Marshall, 17 Jan. 1811, F.C. ; 


822 CREDITOR’S RIGHT OF RELIEF—LIABILITY OF OFFICER 


but in general the ‘messenger’s duty is to execute the diligence at once 
and especially so where it is directed against the person. Where the 
messenger is specially instructed to do immediate execution, he must 
proceed at once. A delay of a single day to enable the debtor to procure 
assistance from his friends, in which he failed, rendered the messenger 
liable! A messenger who did not return the warrant and execution for 
ten days, four days after the charge had expired, was found liable for the 
debt—the debtor having escaped to the Sanctuary the day after the 
warrant was received.2 But where the messenger’s instructions were 
forthwith to execute the diligence “unless the cash is paid or good 
security found that the contents of the decree will be paid in three or four 
months,” and the debtor promised to pay in a few days so that the 
messenger did not apprehend him, the officer was not liable as he had a 
discretionary power.? The messenger is also liable if he blunder a 
charge,* or execute an arrestment’® or a poinding ° in an irregular manner, 
or if he delay or refuse to use arrestment.’ It was no defence that he 
believed that an arrestment could not competently be used as a sist on a 
bill of suspension had been intimated to him. The messenger has also 
been held liable for negligently allowing the debtor to escape after he 
had been apprehended,’ or for granting the debtor a temporary release on 
his promise to return which he failed to do.’ 

Defences competent.— The officer may plead the defences already 
noticed as competent to the agent,'’ and the creditor may by his delay 
or his actings pass from his claim against the messenger or personally 
bar himself from claiming damages. A creditor was barred from main- 
taining an action of damages against the officer on the ground of undue 
delay to execute a charge, when he himself had delayed for a month to 
follow up the charge, and without intimation to the officer, ultimately 
abandoned it.” By withdrawing the charge without the officer’s con- 
Couper v. Bain, 1868, 7 M. 102—Mes- 
senger not liable, Ferrier v. Aitken, 1823, 
2 8. 601 (N.E. 513); Wanterbottom, 
Buckley & Oo. v. Wright, 1823, 2 S, 542 
(N.E. 473). 

1 Wilson & Co. v. Snody, 31 Jan. 


1817, F.C.; King v. Stevenson, 1807, 
Hume, 344. 


9 S. 345; Clason v. Black, 1842, 4 D. 
743; Collier v. Wilson & Beath, 1836, 
15S, 195. 

5 Kennedy v. M‘Kinnon & M*‘Leod, 
1821, 1 S. 210 (N.E. 198). 

6 Le Conte v. Douglas, 1880, 8 R. 175. 

7 Clyne v. Murray, 1831, 9 8. 338; 
see Potter v. Muirhead, 1847, 9 D. 519, 


2 Glen v. Black, 1841, 4 D. 36. 

3 Cullen v. Smith, 1847, 9 D. 606; 
Cullen v. Thomson, 1847, 9 D. 6138. 

4 Robertson v. Ogilvie, 1836,15 S. 43 ; 
Brock & Ferguson v. Kemp, 1844, 6 D. 
709 ; Struthers v. Dykes, 1845, 7 D. 
436, 9 D.1.437; Fraser v. Andrew, 1831, 


where messenger not liable as mistake 
not in part of the dilgence. 
8 Clyne v. Murray, supra. 
9 Kello v. Mackison, 1628, M. 8887. 
10 M‘Kinlay v. Hall, 1809, Hume, 348. 
1 See p. 817, supra. 
12 Couper v. Bain, 1868, 7 M. 102, 
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currence, the creditor rendered it impossible for the officer to be put in 
the same position as himself. 

Extent of Inability—The extent of the messenger’s liability is the 
same as that of the agent.’ Where the debtor suspended an irregular 
charge and afterwards raised an action of damages against the creditor 
which he abandoned, the messenger was found liable in the expenses of 
the suspension and the creditor’s expenses in the action of damages 

Where the creditor is sued for damages on account of an irregularity 
for which he holds the messenger responsible, he should at once intimate 
the action to the officer that he may admit or deny his liability for the 
blunder.’ It is not necessary to give intimation to the messenger’s 
cautioner.* If the officer admit responsibility the creditor may make the 
best settlement of the action he can and hold the officer liable for the loss 
he has sustained. If he deny liability the creditor’s duty is to contest the 
matter till judgment. The messenger is then liable for the damages 
awarded against the creditor and all the expense to which he has been 
put.? 

Inability of the Officer’s Cautioner—The cautioner for the messenger is 
also liable for the negligence or ignorance of the officer and may be sued 
in the first instance.® The cautioner has the same defences as his 
principal.’ 

As already noticed the employer does not require to send notice of 
the action against him to the cautioner although this should always be 
done. Butif in the course of an action against the employer and officer 
the latter should die unrepresented, the employer must give intimation to 


Thus, the employer and officer were called in an action 
The 


the cautioner.’ 
of damages and both maintained the regularity of the diligence. 


1 See pp. 814, 816, and Wright v. 
O Henly, 1827, 5 S. 311 (N.E. 288); 
Wilson v. M‘Kay, 1831, 9 S. 288. 


2 Brock & Fergusson v. Kemp, 1844, 
6 D. 709. 


3 Fraser v. Andrew, 1831, 9 S. 345; 
Oollier v. Wilson, 1836, 15 S. 195; 
Struthers v. Dykes, 1845, 7 D. 436, 9 D. 
1437. While intimation to the mes- 
senger may not be necessary, it should 
always be given. But the employer does 
not require to give notice of an action in 
which the irregularity is merely pleaded 
but no damages asked, Clason vy. Black, 
1842, 4 D. 743. 


4 [nd, 


5 Struthers v. Dykes, 1847, 9 D. 1437, 
aff. 1850, 13 D. (H.L.) 28. 

6 The cautioner was held lable in 
Gilchrist v. Sutherland, 1776, M. 8892 ; 
Chatto & Co. v. Marshall, 17 Jany. 1811, 
F.C.; Kennedy v. M‘Kinnon, 1821, 1 S. 
210 (N.E. 198); Fraser v. Andrew, 1831, 
9S. 345; Collter v. Wilson, 1836, 15 
S. 195; Glen v. Black, 1841, 4 D. 36; 
Clason v. Black, 1842, 4 D. 743; Brock 
v. Kemp, 1844, 6 D. 709; Struthers vy. 
Dykes, supra. In Welsh v. M*‘Veachs, 
1781, M. 8898, the cautioner was 
assoilzied, but why is not clear. 

7 Wright v. OHenly, 1827, 5 8. 311 
(N.E. 288). See p. 817, supra. 

8 Struthers v. Dykes, supra. 


824 CREDITOR’S RIGHT OF RELIEF—LIABILITY OF OFFICER 


officer having died unrepresented pendente processu the employer continued 
the defence alone and obtained a verdict, which however was set aside. 
Prior to a new trial the employer gave intimation of the proceedings to 
the cautioner, who denied liability and declined to take part in the 
litigation. A verdict of nominal damages with expenses was returned 
against the employer. The cautioner was held liable for the debt and 
expenses of the litigation with the exception of that portion incurred 
between the officer's death and the intimation to him. It was no 
defence that the employer could have compromised the action for a small 
sum. As the officer denied liability the employer’s duty was to defend 
the action.! But the cautioner is entitled to notice of the action by the 
employer against the messenger, otherwise he is not liable in the expenses 
of it.? 

Although the cautioner’s obligation is only that the messenger should 
duly exercise his office to all the lieges “ who might employ him in the 
said office” and “pay to the person wronged all skaith, damage, and 
expenses,” “it is a fixed point... that the bond of caution for an 
officer or messenger covers not only the loss and injury to the party 
against whom the injury by the blunder is done, if there is such injury, 
but the loss to the employer, the damages and expenses he has to pay to 
the other party, and the loss to himself of the debt and all the expenses he 
incurs in litigation properly arising out of the blunder.”* Accordingly the 
cautioner was bound to pay to the agent of the messenger’s employer the 
expenses found due to him in an action of damages against the messenger 
and for which decree had been taken in name of the agent, and could 
not set off against such decree a debt alleged to be due by the agent’s 


client.* 
1 Struthers v. Dykes, supra. 3 Struthers v. Dykes, sup.(L. J.-C. 1445), 
2 M‘Pherson v. Campbell, 1825, 4 S, 4 Cullen v. Dykes, 1852, 14 D. 370, 1 


21 (N.E, 22), Stuart, 327. 
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1540, ¢. 75. The ordour of swmmounding of all persones in civil actiones.— 
ITEM, The eschewing of greate inconvenientes and fraude, done to OUR 
SOVERAINE Lorpis lieges, be summounding of them at their dwelling places, 
and oft-times falslie, and gettis never knawledge thereof. Iv 1s statute and 
ordained, that in times cumming, quhair ony Officiar or Schireffe in that 
parte, passis at commande of the Kingis letters, or the Schireffs, Stewardes, 
Barrones or Baillies, precept, to summounde onie partie, gif they cannot 
apprehende them personallie, they sall passe to the zett or dure of the 
principal dwelling place, quhair the person to be summounde dwellis, and 
hes their actual residence for the time, and there sall desire to have entresse, 
quhilk, gif it be granted, they sall first schaw the cause of their cumming: 
And gif they cannot get the partie personallie, they sall schaw their letters 
or precept before the servandes of the house, or uther famous witnesse, and 
sall execute their offices and charge, and thereafter sall offer the copie of the 
saidis letters or precept to ony of the servandes, quhilk gif they refuse to do, 
that they affix the samin upon the zett or dure of the persones summound : 
And sic-like gif they get na entresse, they first knockand at the dure sex 
knockes, they sall execute their office before famous witnesse, at the said 
house and dwelling-place, and affixe the copy upon the zett or dure thereof, 
as said is, quhilk sall be leifful and sufficient summounding, and delivering of 
the copie, and the partie nor officiar sall not be halden to give any other 
copie but at their awin pleasure. And everie officiar in his indorsation sall 
mak mention of his awin execution in manner foresaid. And the partie at 
quhais instance the letter or precept is direct sall pay to the officiar executour 
the expenses of the copie affixed as said ; and sall be taxed and given againe 
to him at the giving of the decreet or sentence, gif he happenis to obteine : 
and gif the officiar beis foundin culpable in the execution of his office, he sall 
be put in our Soveraine Lordis prison, and punished in his person and goods 
at the Kingis Grace will. 


1592, c. 141. That Copies of Letters or Charges be subscrived by the Executor 
thereof.—ITEM, it is statute and ordained, that in all time cumming, all copies 
of summonds and letters quhilkis sall be deliverd to ony party, be subscrived 
be the officiar executour thereof. 


1621, ¢. 6. Anent Comprising.—OUR SOVERAIGNE LORD, and 
ESTATES of Parliament, considering that his Majesties Lieges are greatly 
damnified, and prejudged, by the abuse and evil custome, which heretofore 
hath been observed in Comprisings: whereby Lordships, Baronies, and other 
great portions of Landes are comprised for small summes of money: and 
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thereby the compriser hath right to the mailes, duties, and profites of the 
Landes: notwithstanding that they farre exceede the profite of that summe of 
money for the which the saids Landes are comprised. FOR remeede whereof, 
It is statuted and ordained, That the compriser shall have no further right to 
the mailes, fermes, and duties of the comprised landes, by vertue of the com- 
prising led at his instance, during the yeares and space that the same is 
redeemable, but onely to such part and quantitie thereof as will corresponde 
to the Annuel-rent of the summe, at ten for the hundreth, for the which com- 
prising is led; with this provision alwayes, and expresse declaration, That 
if the mailes and duties of comprised landes exceede the proportion of the 
annuel rent of the foresaids summes, for the which the comprising is deduced, 
and that the compriser please to intromet therewith, and according thereunto, 
that he have intromission with the same, in that case his foresaid further 
intromission, which shall extend to any greater quantitie then will justly 
satisfie him of the foresaid Annuel-rent, shall be ascribed in payment and 
satisfaction of his principal summes, [pro tanto] 

LIKE AS THE ESTATES findes and declares, That the same further 
intromission shall bee ascribed in that payment of the said principal summe: 
So that if it shall happen, that the quantitie of the mailles and duties to be 
intromitted with by the compriser, to extend unto as much as will satisfie the 
whole principal summes, with the ordinarie Annuel-rent thereof, according to 
ten for each hundreth, and the expenses bestowed by the Compriser, in 
passing, and obtaining Infeftment of the Superiour, of whom the Landes are 
holden: together with the Annuel-rent of the saids summes, so given by the 
Compriser to the Superiour, for entring of him to the comprised lands, and 
the necessarie expenses and charges waired and bestowed by the said Com- 
priser, in leading and deducing the said comprising, in that case, thereafter 
the comprising to expyre [ipso facto] and to cease in all times following. 

AND IF that the person against whom comprising is led, be Minor, and 
of lesser age, IT IS statuted and ordained, That it shall be lawful to him at 
any time within his perfect age of twentie five yeares compleate, to redeeme 
the saids comprised landes, by payment of the summes, for the which the 
said comprising was led, and of the lawful annuel-rentes thereof, according to 
ten for each hundreth ; Together with the expenses bestowed in passing and 
obtaining of the Infeftment from the Superiour, and ordinarie annuel-rent of 
the same: together also, with the necessarie expenses bestowed in leading 
and deducing of the said comprysing, as is above-written. And that notwith- 
standing of the preceding Lawes, and Practique of this Kingdome, by the 
which the Legal reversion of comprised Landes, expired within seaven yeares 
after the leading of the comprising: From the which His Majestie and Estates 
hath, by this present Act and Statute, excepted Minors, in all times comming, 
declaring the same no-wayes to run against them. BUT IT IS Declared, that 
if a Minor redeeme not Landes comprised, (the right of reversion whereof is 
competent in his person) within seaven yeares after the leading of the said 
comprysing, but according to the benefite granted unto him by this present 
Act, suffer the comprysed Landes to remain unredeemed, with the compriser, 
during all the years of his Minoritie, and lesse age: then, and in that case, 
the compriser shall have good right, to meddle, and intromet with the whole 
Mailes and Dueties of the comprised Landes of all these yeares subsequent, 
after the expyring of the saids seaven yeares, and interveening betwixt them, 
and the saids yeares of his Majoritie, and perfect age of twenty five yeares 
compleate: Notwithstanding that the dueties of the landes extende to more 
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then will answere to the annuel-rent of the money for the which the land is 
comprised. And if it shall happen a Minor, having right to redeeme com- 
prised landes, as said is, to deceasse before he be of perfect age of twentie 
five yeares, and that another Minor bee Heire, or Succeede unto him in his 
right of reversion, and title, competent to him, for the redemption of the saids 
comprised landes: that Minor so succeeding in the rights, shall have the same 
libertie and priviledge above written, for redemption of the saids landes, sick- 
like, and in the same manner, as if they had been comprised from himselfe, 
wherein he shall nowayes be prejudged by the yeares which ran after the 
comprising, in the life-time of that person Minor in whose right he succeedeth, 
but that he may sicklike lawfully redeeme the same at any time before his 
Majoritie, as said is. 

AND IT IS Declared, That in case any Minor, having the right of the 
said reversion competent unto him, shall happen to decease after the expyring 
of seaven yeares out-run, after the said comprysing, and that a person of 
perfect yeares succeed to the said Minor, in the right of his reversion afore- 
said: in that case the said person Major so succeeding, shall be holden and 
astricted to redeeme the saids comprised Landes, within the space of year and 
day after the deceasse of the said Minor, in whose right he succeedeth. Other- 
wayes, the said Redemption not being used by him within that space, he 
shall bee perpetually secluded from all benefite, which hee may claime by the 
reversion and succession there-unto foresaid, and all power of Redemption 
of the saids Landes, by vertue thereof. But if at the time of the Minors 
deceasse, all the saids seaven years were not expyred, It shall be lawfull for 
his said successor (being Major) to redeeme, within the space of so many of 
the saids seaven yeares, as were not out-run the time of the Minors deceasse : 
such like as if the saids Landes had been comprised from the said Minor him- 
selfe. Which time being expyred, and hee doing no diligence, hee shall bee 
excluded from the benefite of his reversion. 

AND IT IS specially provided, That in all the above-written cases, if the 
comprised Landes bee not worth such yearly quantitie of Maile and Dutie, 
as will proportionally effeire to the Annuel-rent of the said Money, at ten 
for every hundreth, for the which comprising is led: or being worth that 
the same is exhausted by other lawful deeds: which may render the same 
unprofitable to the compriser, and un-answerable to the Annuel-rent of the 
summes, for the which he hath comprised, either in whole, or in part: then, 
and in that case, the redeemer (whether he be Major, or Minor) shall be 
holden, before hee can redeeme, or out-quite the saids Landes, from the com- 
priser, to refound and pay to him, the full Annuel-rent and profite of the 
summes, for the which the landes were comprised, so farre as he wanteth, and 
inlacketh, by the benefite of his said comprising. And if the rent of the 
Land so comprised, consist in victual, The estimation and consideration thereof, 
shall be had according to the common prices of victual in those Shyres where 
the comprised landes lye: according as the same giveth betuixt Zuile and 
Candlemesse. AND the saids ESTATES Declares, That this above-written 
Statute shall nowayes extend, nor be prejudicial to comprisings, which are 
already prescribed before the date of this present Act. 


1621, c. 7. Anent Adjudication.—OUR SOVERAIGNE LORD, AND 
ESTATES of PARLIAMENT, Considering the great prejudice sustained by 
diverse and sundry Creditours, by decease of their Debtors: who being pre- 
yveened by the diligence of their Conereditours, by obtaining of sentences of 
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Adjudication of their defunct Debtors, Landes, and Estate, in respect of the 
refusal of the nearest of Kin, to enter Heires to them, are secluded from 
participation of any part of the landes and goods pertaining to their saids 
defunct debtors: they being common debtors to the saids whole Creditors, 
contrarie to all equitie and reason. FOR REMEED whereof, It is Statute, 
and Ordained, THAT All Adjudications to be obtained by any person at any 
time hereafter, of any of their defunct debtors landes, and Estate whatsoever, 
with all rights and Infeftments following there-upon, shall be redeemable from 
the partie obtainer of the said Sentences of Adjudication, their heires and 
assignays, at any time after the pronouncing of the same, AT the instance of 
any Concreditor of the said defunct debtor, or of any Creditor of the said 
person, who renounceth, To be Heire to his predecessors, who shall happen 
thereafter to obtain decreet of Adjudication, against the appearing Heire of 
the defunct debtor: And that within the space of seaven yeares, next and 
immediately following the obtaining of the saids Sentences of Adjudication, 
by payment of the summes of money specified in the saids Sentences: Together 
with the Annuel-rent of the same summes, according to ten for each hundreth 
thereof, during the time of the not-redemption of the same: and of the 
expenses sustained by them in obtaining of the saids Sentences, to be taxed, 
and modified, by the Lords of Council and Session. By payment of the which 
summes, the said Concreditor shall come in the place and right of the partie 
from whom he redeemeth: And shall bruik the same by vertue thereof, per- 
petually thereafter: Except it shall happen another Concreditor, who shall 
obtaine the like sentence of Adjudication to redeeme the same from him, 
within the space above-written. In the which case, it is declared, That the 
partie redeemer, in the second, third, or fourth rowme, and so foorth, so long 
as there are any Concreditors, shall be oblished not only to pay the summes 
contained in the adjudication, obtained at the instance of the partie from 
whom he redeemeth: But also the whole summes, which were payed by him 
unto the former Concreditors, for redemption of their Adjudication, with the 
annuel-rent, and expenses in manner above-specified. 

IT IS always Declared, That if the partie from whom the saids Adjudica- 
tions shall be redeemed, did up-lift the Fermes, and dueties of the lands and 
others, contained in the Adjudications ; That then, and in that case, the partie 
redeemer shall not be holden to pay any annuel-rentes, or expenses: but in 
so farre as the same annuel-rents, and expenses, exceede, and are more, than 
the Mailes, Fermes, and dueties, intrometted with by the partie from whom 
the same is redeemed. AND if the saids Mailes, Fermes, and Dueties, exceede 
both the annuel-rent and expenses. IT IS Declared, That the super-plus 
shall be allowed in the principal summe, by the sight of the Lords of Council : 
Consideration being had of the pryces of the Fermes, and Victual, as the 
same were commonly sold betwixt Zuile and Candlemesse, in the Sherifdome 
where the lands lye. IT IS alwayes declared, That these presents shall no wayes 
be extended to Decreetes, and Sentences of Adjudication already recovered. 

AND sicklike, it is Declared, That in-case any Minor, who hath renounced 
in his Minoritie, be reponed [in integrum] against the same renounciation : 
That then, and in that case, he shall have place to redeeme from the whole 
Creditours, by payment of the saids whole summes owing unto them, and 
whereupon they obtayned Adjudication in manner, and with the provisions 
above-specified. And all the rest of the Priviledges granted to Minors, in 
Comprisings, to be likewise granted in Adjudications: which are here holden 
as repeated, 


APPENDIX 829 


1661, c. 31. Act concerning the Registration of Comprisings.—OUR SOVEREIGN 
LorpD, with consent of the Estates of Parliament, considering, that the 
Registration of Comprisings, was only established by an Act of Secret 
Council, and never authorized by any Law, or Act of Parliament, and that the 
Registration thereof did put the Lieges to unnecessar charges: neither 
adding to the validity of the Comprisings, nor to the benefit of the Com- 
prisers: Hath therefore discharged, and by these presents discharges all 
Registrations of Comprisings, with all Gifts, Acts of Council, and other 
warrands and Custome whatsomever, granted and observed at any time here- 
tofore thereanent ; And by thir presents Ratifies and approves the Custome 
observed these many years past ; whereby in place of the said Registration, a 
short Record of all Comprisings of Land, Teinds and others, and Comprisers 
names and designations, the Defenders names, the Debts for which the Com- 
prisings are deduced, the Messengers and Clerks names, the date of the 
Executions, the Witnesses names thereto, and of the superiors of whom the 
Comprised Lands are holden, hath been made in a Book by the Clerk of 
Register and his Deputs, at the allowingof the saids Comprisings, (for which 
Allowance and Recording, there is only fourty shillings Scots to be paid) and 
which Custome is very useful and necessar for information of the Lieges. 
And therefore His Majesty, with advice and consent foresaid, Ratifies and 
approves the foresaid Custome, and Ordains all Comprisings formerly deduced 
and not allowed and recorded in manner above written, to be brought in to 
the Clerk of Register and his Deputes, within threescore dayes after the 
publication hereof, and all Comprisings to be led and deduced hereafter, to be 
brought in to the said Clerk of Register and his Deputes, within threescore 
dayes after the date thereof. With certification, that if they be not allowed 
and recorded within the said space, any other Comprising though posterior in 
date, yet if it be allowed and recorded before the prior Comprising, the same 
shall have preference according to the date of the Allowance and Record ; but 
prejudice alwayes to any further diligence by infeftments, or charges against 
the Superiour, according to the priority or posteriority thereof, prout de 
jure. 


1661, c. 62.—And whereas the legal reversion of Comprisings was formerly 
limited to seven years, His Majesty, for the reasons and with consent foresaid, is 
graciously pleased to extend the same to Ten years in all time coming: and 
Statutes and Ordains, that all Comprisings already deduced, and whereof the 
legal reversion is not yet expired, or which shall be deduced any time hereafter, 
shall be redeemable within the space of Ten years after the date of the same ; 
and all comprisings deduced since January, one thousand six hundred and fifty 
two years, and whereof the legals are expired, and all comprisings deduced before 
the said Moneth of Janwary, one thousand six hundred and fifty two years, 
and which were not expired before the said Moneth of January, one thousand 
six hundred, and fifty two years, shall be redeemable within the space of three 
years, after Whitsunday now last by past, notwithstanding the legal reversions 
of the same be now expired. 

And in case the Lands and others comprised, exceed in yearly Rent and 
Value, the Annualrent of the Sums contained in the saids Comprisings, and 
of the expence disbursed in obtaining Infeftments thereupon, and the Debitor 
shall desire the Creditor to possess the Lands and others comprised, it shall 
be lawful to the Lords of Session, like as the saids Lords are hereby im- 
powered and authorized, upon a Supplication to be made to them by the 
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Debitor, and citation.of the Comprisers, to appoint the Apprisers to possess 
such of the saids Lands and others, during the Legall reversion, as the saids 
Lords of Session shall think just and reasonable : the saids Debitors alwayes 
giving possession to those who have rights to the saids Comprisings, and 
ratifying their possession already apprehended by them (if any such possessions 
they have) of such of the saids Lands and others, as the saids Lords of the 
Session shall appoint, not being beneath in yearly Rent and value of the 
Annualrents above-mentioned; or otherwayes giving to the Creditors 
(whether they have possession or not) sufficient security, at the sight of the 
saids Lords, for payment of the saids Annualrents, during the time foresaid ; 
the saids Lords of Session having alwayes power to determine, whether in 
the cases foresaids the Debitor shall give surety to the Creditor, for his Annual- 
rents, or the Debitor not being able to give surety, the Creditor shall be 
obliged to take possession of the Debitors Lands. And if the Lords of 
Session shall appoint, in the case foresaid, the Creditors to be possest for his 
Annualrent, then and in that case, the Debitor shall be holden to deliver the 
Evidents of the saids Lands to the Creditors, or transumps thereof; pro- 
viding alwayes, that the Creditors right, by vertue of the saids Comprisings, 
be no wayes prejudged after the expiring of the same; And that the whole 
Lands and others, both such as shall be possessed by the Debitor, and 
remanent of the Lands and others contained in the saids Comprisings, shall 
pertain to the Creditor irredeemably. 

And because oftentimes Creditors, in regard they live at distance, or upon 
other occasions, are prejudged and preveened by the more timous diligence of 
other Creditors, so that before they can know the condition of the common 
Debitor, his Estate is comprised, and the posterior Comprisers have only right 
to the Legal reversion, which may, and doth often prove ineffectual to them, 
not being able to satisfie and redeem the prior comprisings ; (their means 
and money being in the hands of the common Debitor) Therefore it is Statute 
and Ordained, that all Comprisings, deduced since the first day of January, 
one thousand six hundred and fifty two years, before the first effectual com- 
prising, or after, but within year and day of the same, shall come in pari 
passu together, as if one comprising had been deduced and obtained for the 
whole respective sums, contained in the foresaids comprisings, And it is 
Declared, that such comprisings as are preferable to all others in respect of 
the first real Right and Infeftment following thereupon, or the first exact 
diligence for obtaining the same, are and shall be holden the first effectual 
comprising, though there be others in date before and anterior to the same; 
and the foresaid benefit given and introduced hereby, in favours of these 
whose Comprisings are led within the time, and in manner foresaid, is only 
granted and competent in the case of comprisings, led since the first day of 
January, one thousand six hundred and fifty two years, and to be led after the 
date of thir presents, and for personal Debts only, without prejudice alwayes 
of ground Annuals, Annualrents due upon infeftment, and other real Debts, 
and Debita fundi, and of comprisings therefore of Lands and others effected 
therewith, which shall be effectual and preferable according to the Laws and 
Practick of this Kingdom now standing; And it is also provided that the 
Creditors having right to the first comprising, except as is above excepted, shall 
be satisfied by the posterior comprisers, claiming the benefit foresaid, of the 
whole expence disbursed by them, in deducing and expeding the said first 
comprising and Infeftment thereupon. 

And further, for obviating the frequent and fraudfull practice of the 
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appearand Heirs of Debitors, who are in use to acquire the right of expired 
comprisings, and by vertue thereof, to enjoy and possess their Predecessors 
Lands and Estate, to the prejudice and defrauding of the posterior com- 
prisings and other Creditors, It is Statute, that in case the appearand Heir of 
any Debitor, or any other Confident person to his behoove, shall at any time 
hereafter acquire the right of an expired comprising, already deduced, or 
which shall be led and deduced hereafter, the said right shall be redeemable 
from the appearand Heir, or the said Confident person their Heirs and 
Successors within the space of Ten years after the acquiring of the said right, 
by the posterior comprisers, upon payment allanerly of the Sums truly paid 
and given out, for buying and acquiring the saids rights, at the least so much 
thereof as shall be resting unsatisfied, for the same, by the intromission of the 
appearand Heir, or of the said Confident person, or their foresaids. 

And His Majestie, with consent foresaid, Doth Declare, That the benefit 
foresaid introduced hereby anent comprisings, shall be extended to Adjudica- 
tions for Debt; so that the Creditors, at whose instance the same are 
obtained, and those who have right to redeem the same, shall be in the same 
case as to the benefit foresaid, as if the saids Adjudications for Debts were 
comprisings. 

And in case a Creditor, against whom the benefit of the foresaid for- 
bearance for six years shall be taken, or who hath led or shall lead a Com- 
prising against the Debitor, shall think fit, be willing and desirous to take 
his Debitors Lands, or other Estate, or any part thereof for security or 
payment and in satisfaction of his Debt, then and in either of these cases, the 
Debitor shall be holden to give Security out of his Lands, and other Estate, 
or to sell the same to the Creditor, at the sight of the Lords of Session, with 
such warrandize, and at such rates and prices (if the Creditor be content to 
buy) as they shall appoint: with certification, that otherwayes- the Debitor, 
refusing or failing, shall lose and forfeit all benefit introduced in favours of 
the Debitors by this present Act, as if it had never been made. 


1669, c. 4. Act concerning Poindings before the dayes of the Charge expire.— 
Our Sovereign Lord, with advice and consent of the Estates of Parliament, 
statutes and ordains, that hereafter it shall not be lawful to poind moveables 
upon registrat bonds, or decrees for personal debts, while the parties be first 
charged, and the days of the charge be expired. With certification, that 
poinding otherwise used shall be null, and the poinders shall be punished and 
proceeded against as spuiliers ; but prejudice alwayes of any decreets recovered 
at the instance of heritors against their tennents in their own courts, where- 
upon it shall be lawful to them to use poinding as formerly ; and but 
prejudice to superiors to use poinding against their vassals for their few- 
duties, as they might lawfully have done of before. 


1669, c. 9. Act Concerning Prescriptions. —That all Arrestments to be used 
hereafter upon Decreets, registrate Bonds, Dispositions or Contracts, not 
pursued and insisted on within five years after the laying on thereof, shall 
after that time prescrive ; And that all Arrestments already used upon the 
ground aforesaid, shall prescrive within five years after the date hereof. And 
that all Arrestments, used or to be used upon dependence of Actions, shall 
likewise prescrive within five years after Sentence is obtained in the saids 
Actions, if the saids Arrestments be not pursued or insisted on within that time. 


1672, c. 19. Act concerning Adjudications.—The Kings Majesty considering 
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how far Comprisings have deborded from the first design of the Legislators, 
who did never intend that opulent and great Estates should be carryed away 
for inconsiderable sums, nor that Messengers or ignorant persons should be 
Judges in matters of so great importance ; And considering the great prejudice 
ensuing to Trade and Commerce, by the length of the legal Reversion 
formerly granted, the Creditor not being able to command his money, and 
both Debitor and Creditor neglecting to use any policy and improvement of 
the Lands during the runing of the legal Reversion ; And that after expiring 
thereof, Comprisings have become the foundation of much fraud ; the right 
thereof being sometimes acquired by the appearand Heirs of the Debitor, who 
thereby secluded the lawful Creditors: And that by the ignorance of Nottars 
and Messengers, and many unnecessar solemnities, oft-times Nullities have 
happened in comprisings, and the same have always been most expensive by 
heaping of penalties and Sheriff-fees. And His Majesty, being desirous to 
secure equally the interests of Debitors and Creditors, Doth, with advice 
and consent of His Estates of Parliament, Statute and Ordain, that in place 
of Comprisings, the Lords of Session, upon Processes raised before them at 
the instance of any Creditor against his Debitor, Principal, or Cautioner, shall 
Adjudge and Decern to the Creditor in satisfaction of his Debt as the same 
shall be decerned by the saids Lords, such a part as the Debitors Estate, 
consisting in Lands and other Rights which were in use to be apprised, as 
shall be worth the sum principal and Annual-rent then restand to the 
Creditor, and a fifth part more, in respect the Creditor wants the use of his 
money, and is necessitat to take Land for the same, besides and attour the 
composition to the Superior, and expenses of the Infeftment; Which 
Adjudication shall be made, according to the several rates of the Lands and 
other Rights in the places where the same do ly; And for that effect 
Probation shall be taken by the saids Lords for the part of the Creditor, and 
likewise for the part of the Debitor (if he shall desire the same) concerning 
the yearly Rent and value of the saids Lands and Rights, and what they have 
payed for five years by-gone, and what the same may pay, and the rates 
and prices at which such Lands and Rights are usually sold in these places of 
the Kingdom where they ly ; With power to the saids Lords to determine 
what warrandice the Debitor shall be lyable in to the Creditor, of the Lands 
and Rights so adjudged as they shall find just: Upon which Decreet of 
Adjudication it shall be lawful to the Creditor immediately to enter to the 
possession of the Lands or other Rights adjudged to him, and to intromet 
with the Mails and Duties thereof, in satisfaction of his Annual-rent during 
the not redemption, without being lyable to any restriction or action of 
Compt and Reckoning. And in case there be adjudged Lands affected with 
Life-rents, or any Casuality or other Right not yielding Rent during the 
runing of the Legal after-specified, the same shall be exprest in the said 
Decreet, together with that part of the sum effeirand thereunto ; That in case 
of redemption, the Creditor may have his Annual-rent for that part of his 
sum, for which he had no profit in manner foresaid: Which Lands and other 
Rights adjudged as said is, shall remain heretably and irredeemably with the 
Creditor, in case they be not redeemed within the space of five years after the 
Decreet of Adjudication, by payment or consignation of the sums principal 
and Annual-rent, for which the Adjudication did proceed, the Composition 
payed to the Superior, and expences in obtaining Infeftment and Annual-rent 
of the same, in so far as it is not satisfied by the Creditors possession in 
manner foresaid : And the Creditor being once in peaceable possession of the 
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saids Lands or Rights, conform to the Decreet of Adjudication, it shall not be 
lawful for him to use any farther execution against his Debitor, except in case 
of eviction upon the warrandice to be decerned by the saids Lords; But it 
shall be leisom to the Creditor, to use all manner of execution against his 
Debitor Principal or Cautioner, by Horning, Caption, Arrestment or otherwise, 
until he enter to the actual possession of the Lands to be Adjudged in manner 
foresaid. And it is hereby Statute and Ordained, that no Comprisings shall 
be led in time coming, of any Lands or other Rights, which are not already 
comprised ; But prejudice alwayes of any apprisings led before the date of 
this Act, or to be deduced of Lands or other Rights already apprised, whereof 
the Legal is not expired, which are to have course conform to the Laws and 
Acts formerly made thereanent: It is always hereby provided and Declared, 
that in case the Debitor shall abstract the Writs and Evidents of the Lands 
and other Rights to be adjudged, and shall not produce a sufficient Right 
thereof, and deliver the same or Transumpts thereof to the Creditor as the 
Lords shall judge necessary ; and in case he shall not renounce the possession 
of the Lands and other Rights to be adjudged, and ratifie the Decreet of 
Adjudication, to the effect the Creditor may enter thereto summarly, without 
any impediment, so that the Creditor may have a clear right and quiet 
possession: Then and in that case, it shall be leisom to the Creditor to 
adjudge all or any Right belonging to his Debitor in the same manner as he 
might have apprised the same, conform to the Act of Parliament, 1661, 
anent the payment of Debts betwixt Debitor and Creditor, in all points, 
under the Reversion, and with the power competent to other Creditors 
exprest in the said Act. And it is hereby Declared, that neither the Superior, 
nor the Adjudger shall be prejudged by this Act, but that they shall be in the 
same case after citation in this Process of Adjudication, as if Apprising were 
led of the lands at that time, and a Charge given to the Superior thereupon : 
Whilk Decreets of Adjudication above mentioned shall be allowed by the 
Lords of Session, as Apprisings now are ; And the allowance shall be registrat 
in the same manner, and under the same certification, with the allowance of 
Comprisings : To the effect, the same may be known, and that the Creditors 
may not be disappointed by Adjudging Lands, already adjudged to others. 


1681, c. 5. Act concerning probative Witnesses in Writs and Executions. 

.—And that none but subscribing witnesses shall be probative in 
executions of messengers of inhibitions, of interdictions, hornings, or arrest- 
ments: And that no execution whatsoever to be given hereafter, shall be 
sufficient to infer interruption of prescription in real rights, unless the same 
be done before witnesses present at the doing thereof subscribing: And 
that in all the saids cases, the witnesses be designed in the bodie of the writ, 
instrument, or execution respective, otherwise the same shall be null and void, 
and make no faith in judgment, nor out-with. 


1681, c. 20. Act Concerning Bills of Hachange—OUR SOVERAIGNE 
LORD, Considering how necessary it is for the flourishing of Trade, That 
Bills or Letters of exchange be duely payed and have ready Execution, con- 
form to the Custom of other parts, DOETH THEREFORE, with advice and 
consent of his Estates of Parliament, STATUTE and ORDAIN, that in case 
of any Forraign Bill of Exchange, from or to this Realm duely protested for 
not acceptance, or for not payment, the said Protest having the Bill of 
Exchange, prefixed, shall be Registrable within six Moneths after the date of 
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the said Bill, in case of non-acceptance, or after the falling due thereof, in 
case of non-payment, in the Books of Council and Session, or other competent 
Judicatures, at the instance of the person to whom the same is made payable, 
or his Order, either against the Drawer, or Indorser, in case of ane protest 
for non-acceptance, or against the Accepter, in case of a protest for non-payment, 
to the effect it may have the Authority of the Judges thereof, interponed 
thereto, that Letters of Horning.upon a simple charge of six dayes, and others 
executorials necessary may pass thereupon, for the whole sums contained in 
the Bill, as well Exchange, as Principal, in form as effeirs, sicklike, and in 
the same manner, as upon registrat Bonds, or Decreets of Registration, pro- 
ceeding upon consent of Parties, PROVIDING alwayes, That if the saids 
Protests be not duly Registrat within six Moneths, in manner above provided, 
Then and in that case, the saids Bills and Protests, are not to have summar 
Execution, but only to be pursued by way of Ordinary Action, as accords. 
AND FARTHER, It is hereby STATUTE, and ENACTED, That the sums 
contained in all Bills of Exchange, bear Annual-rent, in case of not acceptance 
from the date thereof, and in case of Acceptance, and not payment, from the 
day of their falling due, ay and while the payment thereof. AND FARTHER 
His Majesty with advice foresaid, hereby Declares, That notwithstanding of 
the foresaid Summar Execution provided to follow upon Bills of Exchange, 
for the sums therein contained, in manner above specified; Yet it shall be 
leasom to the party charger to pursue for the exchange, if not contained in 
the saids Bills, with re-exchange, damage, interest, and all expences, before 
the Ordinary Judge, or in case of Suspension, to eek the same to the Charge 
at the discussing of the said Suspension, To the effect, that the same may be 
liquidat, and Decreet given therefore, either against the party principal, or 
against him and his Cautioners, as accords. 


1686, c. 4. Act ordaining all Executions to be subscribed by the Witnesses 
without the necessity of Stamping.—Our Soveraign Lord, with the advice and 
consent of his Estates of Parliament, statutes and ordains, that in time 
coming, all citations before the Lords of Session, and citations before any 
other judges civil or criminal, which formerly by law or custom used to be in 
writ, and all executions of letters of horning, inhibition, and others whatsoever, 
be subscribed be the executor thereof and the witnesses, otherwise to be null 
and void; and that the same shall not be quarrellable for the want of 
stamping, any law or practice to the contrary notwithstanding. 


1693, c. 12. Lequisites of Copies Citation, Charge, etc. (Excerpt.)—And 
further, it is hereby expressly provided, that all copies of summons, charges, 
inhibitions, arrestments, or other letters whatsoever, given to the party, shall 
bear at length, and not in figures, the day and date of the delivery thereof, as 
also the names and designations of the witnesses, in such sort as the execution 
and indorsation did and doth bear the same: certifying the messenger who 
shall omit to insert the said day and date, and witnesses in his copy, that he 
shall incur deprivation and tinsel of his office. 


1696, c. 36. Act anent Inland Bills and Precepts. —-OUR SOVERAIGN 
LORD with advice & consent of the Estates of Parliament Statutes Enacts 
and Declares that the same Execution shall be competent and proceed upon 
Tnland Bills or Precepts as is provided to pass upon Forraigne Bills of Exchange 
by the twentieth Act of the third Parliament King Charles Second holden in 
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anno I™ yj° and Eighty one which Act is hereby Extended to Inland Bills 
and Precepts in all points. 


ACT OF PARLIAMENT 
TO 


Amend the Law of Scotland in matters relating to Personal Diligence, Arrestments, 
and Poindings.—[{1 and 2 Vict. cap. 114.—16th August 1838. ] 


I. Extracts of Court of Session, Teind Court, and Court of Justiciary decrees to 
contain warrant to arrest, charge, and poind.—Whereas it is expedient to improve 
the form and to diminish the expense of the diligence of the law in Scotland 
against the persons of debtors, and to amend the law as to the diligence of 
arrestment and poinding: Be it therefore enacted by the Queen’s most 
Excellent Majesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament assembled, and by 
the authority of the same, that from and after the thirty-first day of December 
one thousand eight hundred and thirty-eight, where an extract shall be issued 
of a decree or act pronounced or to be pronounced by the Court of Session, 
or by the Court of Commission for Teinds, or by the Court of Justiciary, or 
of a decree proceeding upon any deed, decree-arbitral, bond, protest of a bill, 
promissory note, or banker’s note, or upon any other obligation or document 
on which execution may competently proceed, recorded in the books of 
Council and Session, or of the Court of Justiciary, the extractor shall, in 
terms of the schedule (No. 1) hereunto annexed (or as near to the form thereof 
as circumstances will permit), insert a warrant to charge the debtor or 
obligant to pay the debt or perform the obligation within the days of charge, 
under the pain of poinding and imprisonment, and to arrest and poind, and 
for that purpose to open shut and lockfast places; which extract shall be 
subscribed and prepared in other respects as extracts are at present subscribed 
and prepared, and for which extract no higher fees shall be exigible than 
those which are payable as by law established. 


II. Competent to arrest.—And be it enacted, that it shall be lawful by virtue 
of such extract to arrest in like manner as if letters of arrestment on liquid 
grounds of debt or letters of horning containing warrant to arrest had been 
issued under the signet. 

III. Competent to charge.—Officer’s execution.—And be it enacted, that it 
shall be lawful by virtue of such extract to charge the debtor or obligant 
therein mentioned to pay the sums of money or to perform the obligation 
therein specified within the days of charge, from and after the date of charge, 
under the pain of poinding and imprisonment ; and the officer executing the 
same shall return an execution in terms of the schedule (No. 2) hereunto 
annexed, or as near to the form thereof as circumstances will permit. 


IV. Competent to poind.—And be it enacted, that on the expiration of the 
days of charge it shall be lawful by virtue of such extract to poind the move- 
able effects of the debtor in payment of the sums of money therein mentioned, 
as if letters of poinding or letters of horning containing warrant to poind had 
been issued, and for that purpose to open shut and lockfast places. 


V. Execution to be registered ; and to have the effect of denunciation, and to 
accumulate interest,—And be it enacted, that it shall be competent at any time 
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within year and day after a charge has expired to present such extract and 
execution of charge to the keeper of the general register of hornings at 
Edinburgh, and the keeper shall thereupon record the execution in that 
register, and state therein the name and designation of the person by whom 
the extract and execution was presented, and also the date of presentation ; 
which registration shall have the same effect as if the debtor or obligant had 
been denounced rebel in virtue of letters of horning, and the said letters, with 
the executions of charge and denunciation, had been recorded according to 
the forms now in use, and shall have the effect to accumulate the debt and 
interest into a capital sum, whereon interest shall thereafter become due. 


VI. Extract and execution with certificate of registration to be presented i the 
bill-chamber for warrant to imprison.—And be it enacted, that on the execution 
being so recorded the keeper of the register shall write upon the extract and 
upon the execution (if it be written on paper apart) a certificate of the 
registration thereof in terms or to the effect of the schedule (No. 3) hereunto 
annexed, which he shall date and subscribe ; and if warrant to imprison be 
required, a writer to the signet shall endorse and subscribe on the extract a 
minute to the effect of the schedule (No. 4) hereunto annexed (or as near to 
that form as circumstances will permit) ; and the extract, with the execution 
and certificate of registration and endorsed minute, shall be presented in the 
bill-chamber of the Court of Session, and the clerk thereof shall, if there be 
no lawful cause to the contrary, write on the extract this deliverance, “ Miat 
ut petitur,” and shall date and subscribe the same; and it shall be lawful 
by virtue of the said extract and deliverance to search for, take, apprehend, 
and imprison the debtor or obligant, and, if necessary for that purpose, to 
open shut and lockfast places; and magistrates and keepers of prisons are 
hereby authorised and required to receive into and detain in prison the 
person of the debtor or obligant till liberated in due course of law, in like 
manner as if letters of caption had been issued under the signet. 


VII. Execution at the instance of a person acquiring right to extract—And be 
it enacted, that where any person shall acquire right to an extract of a decree 
or act issued as aforesaid it shall be competent to him to present in the bill- 
chamber the extract, with the execution of charge (if a charge shall have been 
given), and certificate of registration (if the same shall have been registered), 
and a minute endorsed thereon, in the form of the schedule (No. 5) hereunto 
annexed (or as near thereto as circumstances will permit), subscribed by a 
writer to the signet, with the assignation, confirmation, or other legal evidence 
of such acquired right, praying for authority (as the case may be) to arrest, 
charge, poind the effects of, or (as the case may be) to imprison the said 
debtor or obligant, and open shut and lockfast places ; and the clerk shall, if 
there be no lawful cause to the contrary, write on the extract this deliverance, 
“ Fiat ut petitur,” and he shall date and subscribe the same, and endorse the 
same date on the documents produced, and subscribe with his initials the 
date so endorsed ; and the extract with such deliverance shall be a warrant 
to arrest, charge, poind, and open shut and lockfast places, or (as the case 


may be) to search for, take, apprehend, and imprison as aforesaid, at the 
instance of such person. 


VIII. Letters of horning may be issued as formerly, but no expenses ewigible. 
—Entracts in terms of this Act may be obtained where extracts issued prior to its 
commencement.—And be it enacted, that nothing herein contained shall prevent 
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any person from obtaining extracts, and also letters of horning, poinding, and 
arrestment, or letters of arrestment and letters of caption, according to the 
former law and practice, if he shall see fit to proceed in that way, in place of 
in the manner hereby provided ; but it is hereby declared, that in such case 
no part of the expenses thereof, except the expenses of the extract, shall be 
exigible from the debtor or obligant, or his estate, unless it be shown that it 
1s Incompetent to proceed in the way herein provided ; and where an extract 
has been issued before the commencement of this Act, it shall be competent 
for the person in whose favour such extract has been issued, or the person 
having right thereto, to obtain an extract in terms of this Act, or a warrant 
subjoined to the former extract in terms of the said schedule (No. 1), and so 
prosecute diligence thereon, agreeably to the provisions hereof. 


IX. Hztracts of sheriffs decrees, etc., to contain warrant to arrest, charge, poind, 
and open shut and lockfast places.—And be it enacted, that from and after the 
said thirty-first day of December, where an extract shall be issued of any 
decree or act pronounced or to be pronounced by any sheriff, or of a decree 
proceeding upon any deed, decree-arbitral, bond, protest of a bill, promissory 
note, or banker’s note, or upon any other obligation or document on which 
execution may competently proceed, recorded in the sheriff court books, the 
extractor shall, in terms of the schedule (No. 6) hereunto annexed (or as near 
thereto as circumstances will permit), insert therein a warrant to charge the 
debtor or obligant to pay the debt or perform the obligation within the days 
of charge, under the pain of poinding and imprisonment, and to arrest and 
poind according to the present practice, and, if need be for the purpose of 
poinding, to open shut and lockfast places ; which extract shall be subscribed 
and prepared in other respects as extracts are at present subscribed and 
prepared, and for which extracts no higher fees shall be exigible than those 
which are payable as by law established ; and where an extract has been issued 
from the books of the sheriff before the commencement of this Act it shall be 
competent for the person in whose favour such extract has been issued, or the 
person having right thereto, to obtain an extract in terms of this Act, or a 
warrant subjoined to the former extract in terms of the said schedule (No. 6), 
and to prosecute diligence thereon agreeably to the provisions hereof. 


X. Execution to be registered, and to accumulate interest.—And be it enacted, 
that it shall be lawful by virtue of such extract to charge the debtor or 
obligant therein mentioned to pay the sums of money or to perform the 
obligation therein specified within the days of charge, under pain of poinding 
and imprisonment, and the officer executing the same shall return an execution 
in terms of the said schedule (No. 2), or as near to the form thereof as 
circumstances will permit; and it shall be competent at any time within year 
and day after a charge has expired to present the extract and execution of 
charge to the clerk of the sheriff court from which the extract has been issued, 
who shall thereupon record the execution in the register of hornings kept 
by him, and state therein the name and designation of the person by whom 
the extract and execution were presented and the date of presentation ; 
which registration shall have the same effect as if the debtor or obligant had 
been denounced rebel in virtue of letters of horning, and the said letters 
with the executions of charge and denunciation had been recorded according 
to the forms now in use, and shall have the effect to accumulate the 
debt and interest into a capital sum whereon interest shall thereafter become 
due. 


838 APPENDIX 


XI. Extract and execution with certificate of registration to be presented im sheriff 
court for warrant to imprison.—And be it enacted, that on the execution being 
so recorded the sheriff clerk shall write upon the extract and upon the execu- 
tion (if it be written on paper apart) a certificate of the registration thereof, 
which he shall date and subscribe, in terms of the schedule (No. 7) hereunto 
annexed (or as near thereto as circumstances will permit) ; and if warrant to 
imprison be desired, the creditor or a procurator of court shall endorse and 
subscribe on the said extract a minute in the terms of the schedule (No. 8) 
hereunto annexed (or as near to that form as circumstances will permit) ; and 
the said clerk shall, if there be no lawful cause to the contrary, write on the 
extract this deliverance, “ Fiat ut petitur,” and shall date and subscribe the 
same; and it shall be lawful by virtue of the said extract and deliverance to 
search for, take, apprehend, imprison, and, if necessary for that purpose, to 
open shut and lockfast places as aforesaid; and magistrates and keepers of 
prisons are hereby authorised and required to receive into and detain in prison 
the person of the debtor or obligant till liberated in due course of law, in like 
manner as if letters of caption had been issued under the signet. 


XII. Execution at the instance of a person acquiring right to the extract.—And 
be it enacted, that where any person has acquired right to an extract of a 
decree or act of the sheriff he may present to the sheriff clerk the extract, with 
the execution of charge (if a charge shall have been given), and certificate of 
registration (if the same shall have been registered), and a minute endorsed on 
the extract in the form of the schedule (No. 9) hereunto annexed (or as near 
thereto as circumstances will permit), subscribed by him or a procurator of 
court, with the assignation, confirmation, or other legal evidence of the 
acquired right, praying for authority (as the case may be) to arrest, charge, 
poind the effects of, or (as the case may be) to imprison, the said debtor or 
obligant, and open shut and lockfast places; and the clerk shall, if there be 
no lawful cause to the contrary, write on the extract this deliverance, “ Fiat 
ut petitur,” and he shall date and subscribe the same, and endorse the same 
date on the documents produced, and subscribe with his initials the date so 
endorsed; and the extract, with such deliverance, shall be a warrant to 
arrest, charge, poind, and open shut and lockfast places, or (as the case may 
be) to search for, take, apprehend, and imprison as aforesaid, at the instance 
of such person. 


XIII. Warrant of concurrence to charge, arrest, and poind.—And be it 
enacted, that where a debtor or obligant is or his moveables are within the 
territory of any other sheriff than the sheriff from whose books such extract 
shall be lawfully issued, it shall be competent to present the extract in the 
bill-chamber of the Court of Session, or in the court of the sheriff within 
whose jurisdiction the debtor or obligant is or his moveables are, with a 
subscribed minute endorsed thereon in terms of the schedule (No. 10) here- 
unto annexed (or as near thereto as circumstances will permit), praying for 
the authority and concurrence of the Lords of Council and Session, or of the 
said sheriff (as the case may be), to arrest, charge, and poind the moveables of 
the said debtor or obligant, and to open shut and lockfast places, all in terms 
of the warrant in the said extract; and if there be no lawful cause to the 
contrary, the clerk in the billchamber or the sheriff clerk (as the case may 
be) shall grant authority accordingly by writing this deliverance, “ Fiat ut 
petitur,’ and dating and subscribing the same; and it shall thereupon be 
lawful to arrest, charge, poind, and open shut and lockfast places, in the same 
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manner as if the said extract had been originally issued from the books of the 
Court of Session or concurring sheriff. 


XIV. Warrant by concurring sheriff clerk to imprison.—And be it enacted, 
that where the debtor or obligant shall have been charged on a warrant of 
concurrence and the execution recorded in the books of the concurring 
court, the extract and execution, with the certificate of registration, and a 
minute in terms of the said schedule (No. 4) hereunto annexed (or as near 
thereto as circumstances will permit) endorsed thereon, may be presented 
either in the bill-chamber subscribed by a writer to the signet, or in the court 
of the concurring sheriff subscribed by a procurator of court, praying for 
authority to imprison as aforesaid ; and if there be no lawful cause to the 
contrary, the bill-chamber clerk or sheriff clerk (as the case may be) shall 
grant authority accordingly by writing thereon this deliverance, “ Fiat ut 
petitur,” dating and subscribing the same ; and it shall thereupon be lawful to 
open shut and lockfast places, search for, take, apprehend, and imprison, in 
manner hereinbefore provided. 


XV. Concurrence to warrant of imprisonment granted in another sheriff court. 
—And be it enacted, that where a warrant to imprison has been granted by 
any sheriff in manner hereinbefore provided, and where the debtor or obligant 
is within the territory of another sheriff, such warrant may be presented, 
along with the extract, execution of charge, and certificate of registration, 
either in the bill-chamber or in such other sheriff court, and a minute in terms 
or to the effect of the said schedule (No. 10) praying for the authority and 
concurrence of the Lords of Council and Session or of the said sheriff court 
for executing the said warrant; and if there be no lawful cause to the con- 
trary the clerk in the bill-chamber or the sheriff clerk (as the case may be) 
shall grant authority accordingly by writing this deliverance, “ Fiat ut petitur,” 
and dating and subscribing the same; and it shall thereupon be lawful to 
open shut and lockfast places, search for, take, apprehend, and imprison, in 
the same manner as if the said warrant had been originally granted by the 
Court of Session or the concurring sheriff. 


XVI. Warrant to arrest may be introduced into summonses before the Court of 
Session.—And be it enacted, that from and after the said thirty-first day of 
December it shall be lawful to insert in summonses raised before the Lords of 
Council and Session, concluding for payment of money a warrant (or will) to 
arrest the moveables, debts, and money belonging or owing to the defender 
until caution be found, acted in the books of Council and Session, that the 
same shall be made forthcoming as accords of law; and it shall be lawful to 
writers to the signet to subscribe and to the keeper thereof and his deputes 
to affix the signet to such summonses without any other authority than this 
Act. 


XVII. Arrestment may be executed before executing the swmmons, but the 
summons must be executed and called within a limited period.—And be it enacted, 
that by virtue of such warrant of arrestment, and also by virtue of letters of 
arrestment raised upon any libelled summons according to the present practice, 
it shall be competent before executing the warrant of citation to arrest the 
moveables, debts, and money belonging or owing to the defender until caution 
be found as aforesaid ; and such arrestment shall be effectual, provided the 
warrant of citation shall be executed against the defender within twenty days 
after the date of the execution of the arrestment, and the summons called 
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in court within twenty days after the diet of compearance, or where the 
expiry of the said period of twenty days after the diet of compearance falls 
within the vacation, or previous to the first calling day in the session next 
ensuing, provided the summons be called on the first calling day next there- 
after; and if the warrant of citation shall not be executed and the summons 
called in manner above directed, the arrestment shall be null, without pre- 
judice to the validity of any subsequent arrestment duly executed in virtue of 
the said warrant. 


XVIII. Arrestments against persons furth of the kingdom to be executed at the 
record office —And be it enacted, that from and after the said thirty-first day 
of December it shall not be competent to execute any arrestment as in the 
hands of a person furth of Scotland by service at the market cross of 
Edinburgh, and pier and shore of Leith, but such arrestment shall be executed 
by delivery of a schedule of arrestment at the record office of citations in the 
Court of Session, which delivery shall be made and the schedule registered 
and published in the same manner as charges are directed to be registered 
and published by an Act passed in the sixth year of the reign of His late 
Majesty King George the Fourth, intituled An Act for the better regulating 
of the Forms of process in the Courts of Law in Scotland [6 Geo. 4, ¢. 120.] 


XIX. Sheriff's precepts of arrestment may be executed within jurisdiction of 
another sheriff.—And be it enacted, that from and after the said thirty-first day 
of December a warrant or precept of arrestment granted by any sheriff in 
Scotland, whether contained in a libelled summons or proceeding upon a 
depending action or liquid document of debt, may lawfully be executed within 
the territory of any other sheriff, the same being first endorsed by the sheriff 
clerk of such sheriffdom, who is hereby required to make and date such 
indorsation. 


XX. Lord Ordinary in the Outer House may recall or restrict arrestments, subject 
to review.—And be it enacted, that from and after the said thirty-first day of 
December it shall be competent to the Lord Ordinary in the Court of Session 
before whom any summons containing warrant of arrestment shall be enrolled 
as judge therein, or before whom any action on the dependence whereof letters 
of arrestment have been executed has been or shall be enrolled as judge 
therein, and to the Lord Ordinary on the Bills in time of vacation, on the 
application of the debtor or defender by petition duly intimated to the 
creditor or pursuer, to which answers may be ordered, to recall or to restrict 
such arrestment, on caution or without caution, and dispose of the question of 
expenses, as shall appear just ; provided that his judgment shall be subject to 
the review of the Inner House by a reclaiming note duly lodged within ten 
days from the date thereof. 


XXI. Sheriff may recall or restrict arrestments, subject to review.—And be it 
enacted, that from and after the said thirty-first day of December it shall be 
competent for any sheriff from whose books a warrant of arrestment has been 
issued, on the petition of the debtor or defender duly intimated to the creditor 
or pursuer, to recall or to restrict such arrestment, on caution or without 
caution, as to the sheriff shall appear just; provided that the sheriff shall 
allow answers to be given in to the said petition, and shall proceed with the 
further disposal of the cause in the same manner as in summary causes, and 
his judgment shall be subject to review in the Court of Session. 


AY 
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XXII. Arrestments to prescribe in three years—And be it enacted, that an 
Act of the Parliament of Scotland passed in the year one thousand six hundred 
and sixty-nine, concerning prescriptions, shall be and is hereby repealed in so 
far as regards the period of prescription of arrestments; and all arrestments 
shall hereafter prescribe in three years instead of five ; and arrestments which 
shall be used upon a future or contingent debt shall prescribe in three years 
from the time when the debt shall become due and the contingency be purified ; 
but saving and reserving from the operation hereof all arrestments steady. 
used where the ground of arrestment is not an action in dependence at the | z 
date of passing this Act. 
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XXIII. Compearing creditors to be conjoined, and poinded effects to be valued.— 
And be it enacted, that from and after the said thirty-first day of December, 
where an officer of the law shall proceed to poind moveable effects, he shall, if 
required, before the poinding is completed, conjoin in the poinding any creditor 
of the debtor who shall exhibit and deliver to him a warrant to poind; and 
on the effects being poinded the officer shall cause them to be valued by two 
valuators, and one valuation by them shall be sufficient. 


XXIV. Effects to be left with and schedule given to the possessor.—And be it 
enacted, that the officer shall leave the poinded effects with the person in 
whose possession they were when poinded; and he shall deliver to the 
possessor a schedule specifying the poinded effects, and at whose instance they 
were poinded, and the value thereof. 


XXV. Officer to report poinding within eight days—And be it enacted, that 
the officer shall, within eight days after the day on which the poinding was 
executed (unless cause shall be shewn why the same could not be done within 
the period of eight days), report the execution thereof to the sheriff, in which 
execution he shall specify the diligence under which the poinding is executed, 
the amount of the debt, the names and designations of the debtor and of the 
creditor at whose instance the effects were poinded, the effects poinded, the 
value thereof, the names and designations of the valuators, the person in whose 
hands they were left, and the delivery of the schedule as aforesaid; which 
execution shall be subscribed by him and by the two valuators, who shall also 
be witnesses to the poinding, without the necessity of other witnesses. 


XXVI. Sale to be advertised, and notice to the debtor.—And be it enacted, 
that on the execution being reported the sheriff shall, if necessary, give orders 
for the security of the moveables, and if they be of a perishable nature for the 
immediate disposal thereof, under such precautions as to him shall seem fit ; 
and if not so disposed of, and if no lawful cause be shewn to the contrary, he 
shall, if required, grant warrant to sell them by public roup, at such time and 
at such place, with such public notice of the sale, as may appear to the sheriff 
most expedient for all concerned, and at the sight of a judge of the roup to be 
named by the sheriff ; provided that the sale shall not take place sooner than 
eight days nor at a longer period than twenty days after the date of the 
publication of the said notice of sale ; and the sheriff shall order a copy of the 
warrant of sale to be served on the debtor, and on the possessor of the poinded 
effects, if he be a different person from the debtor, at least six days before the 
date of the sale, excepting in the case of perishable effects. 


XXVII. Effects to be sold, or delivered to poinding creditors—And be it 
enacted, that the poinded moveables shall be offered for sale as ordered at 
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upset prices not les’ than the appraised values thereof; but if no offerer 
appear, the effects, or such part thereof as, according to their appraised value, 
may satisfy the debt, interest, and expenses due to the poinding creditor and 
conjoined creditor, shall be delivered by the judge of the roup to the said 
poinding creditor and conjoined creditor, or to his or their authorised agent, 
subject to the claims of other creditors, to be ranked as by law competent. 


XXVIII. Report and price to be lodged.irmAnd be it enacted, that on the 
moveables being sold or delivered as aforesaid, the judge of the roup shall 
within eight days after the date of the sale make a report to the sheriff of the 
said sale or delivery ; and if the effects shall have been sold, he shall also 
within the said space of eight days lodge with the sheriff clerk the roup rolls, 
or certified copies thereof, and an account of the sum arising from and of the 
expenses of the sale, which sum the sheriff may, if he shall see cause, order to 
be lodged in the hands of the sheriff clerk ; and the said sum, after deduction 
of lawful charges, shall, if no cause be shewn to the contrary, be ordered by 
the sheriff to be paid to the poinding creditor and conjoined creditor (pro- 
vided the amount does not exceed the amount of the debt, interest, and 
expenses), but subject to the claims of other creditors, to be ranked as by law 
competent ; and the report, and relative documents, when lodged, shall be 
patent to all concerned on payment of a fee of one shilling only. 


XXIX. Creditors entitled to purchase—And be it enacted, that where any 
effects are exposed to sale as aforesaid it shall be lawful for the poinder or any 
other creditor to purchase the same. 


XXX. Unlawful intromitter liable to imprisonment or double the appraised 
value.—And be it enacted, that if any person shall unlawfully intromit with 
or carry off the poinded effects, he shall be liable, on summary complaint to 
the sheriff of the county where the effects were poinded or where he is 
domiciled, to be imprisoned until he restore the effects or pay double the 
appraised value. 


XXXI. Act not to affect landlord’s hypothec.—And be it enacted, that nothing 
herein contained shall affect the landlord’s hypothec for rents, or any hypothec 
known in law. 


XXXII. Citations, etc.—One witness—And be it enacted, that extracts, 
citations, deliverances, schedules, and executions may be either printed or in 
writing, or partly both, and that, excepting in the case of poindings, more 
than one witness shall not be required for service or execution thereof. 


XXXIIL* Compensation.—And be it enacted, that it shall be lawful for 
any person entitled to compensation for loss to be suffered through the opera- 
tion or effect of this Act to make application to the Lord High Treasurer, or 
to the Commissioners of Her Majesty’s Treasury of the United Kingdom of 
Great Britain and Ireland for the time being, claiming such compensation, 
giving at the same time notice of such application to Her Majesty’s Advocate ; 
and it shall be lawful for the said Lord High Treasurer, or Commissioners of 
the Treasury, to investigate such claim, and call for such evidence in relation 
thereto as he or they may think necessary; and upon such claim being 
established to his or their satisfaction, the said Lord High Treasurer, or 
Commissioners of Her Majesty’s Treasury, or any three of them, is and are 


1 Sections 33, 34, and 86.—Rep., Stat. Law Rev. Act, 1874. 
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hereby authorised and empowered to award to such person such compensation 
as he or they shall think him entitled to, either by the payment of a gross 
sum or by way of annuity, as he or they shall think proper: Provided always, 
that a copy of every such award for compensation shall be laid before both 
Houses of Parliament within two calendar months after the commencement of 
the session next ensuing after making the same; and no such award shall be 
final and conclusive until two calendar months after the same shall have been 
so laid before Parliament: Provided also, that if any person to whom com- 
pensation shall be so awarded by way of annuity shall be afterwards appointed 
to any other public office, such compensation shall be accounted pro tanto of 
the salary payable to such person in respect of such other office while he shall 
continue to hold the same. 


XXXIV. Compensation how to be paid.—And be it enacted, that the several 
compensations which may be awarded under the authority of this Act shall be 
payable and paid out of the monies which by the Acts of the seventh and 
tenth years of the reign of Her Majesty Queen Anne were made chargeable 
with the fees, salaries, and other charges allowed or to be allowed for keeping 
up the Courts of Session, Justiciary, or Exchequer in Scotland. 


XXXV. Diligence under this Act.—Provided always, and be it enacted, that 
diligence executed under the provisions of this Act shall have the same effect 
as if such diligence had been executed by virtue of letters of horning or letters 
of caption, or if arrestments and poindings had been executed under the forms 
heretofore in use. 


XXXVI Act may be repealed, etc—And be it enacted, that this Act may 
be amended or repealed by any Act to be passed during the present session of 
Parliament. 


SCHEDULES REFERRED TO IN THE FOREGOING ACT. 


No. 1.—Warrant to be subjoined to Extracts in the Court of Session, ete. 


And the said Lords grant warrant to messengers-at-arms in Her Majesty’s 
name and authority to charge the said 4. personally, or at his dwelling-place, 
if within Scotland, and if furth thereof, by delivering a copy of charge at the 
record office of the keeper of the records of the Court of Session [state what the 
party is decerned to do ; of to pay money, specify the swm, interest, and expenses ; or 
if to fulfil an obligation, specify it as in the decree or other document], and that to 
the said B. [specify the name of the person in whose favour the decree is pronounced | 
within [insert the appropriate days] next after he is charged to that effect, under 
the pain of poinding and imprisonment [if the sum or any part thereof be payable 
at a future time, add here, “the terms of payment being always first come and 
bygone ”]; and also grant warrant to arrest the said 4.’s readiest goods, gear, 
debts, and sums of money in payment and satisfaction of the said sum, 
interest, and expenses; and if the said 4. fail to obey the said charge, then to 
poind the said A.’s readiest goods, gear, and other effects, and if needful for 
effecting the said poinding, grant warrant to open all shut and lockfast places 
in form as effeirs. Extracted [specify place and date]. 

[Eatractor’s signature. | 


1 Sections 33, 34, and 36.—Rep., Stat. Law Rev. Act, 1874. 
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No. 2.—Execution of Charge. 


Upon the day of i; messenger-at-arms [or 
officer of court], by virtue of [state nature and date of extract and decree, or 
document whereupon it proceeds], at the instance of B. [specify name and designa- 
tion of creditor] against A. [specify mame and designation of debtor or obligant], 
passed, and in Her Majesty’s name and authority lawfully charged the said 4. 
to [state what the party had been charged to do; if to pay money, specify the swum, 
interest, and expenses ; or if to fulfil an obligation, specify it as in the extract}, and that 
to the said B. within days next after the date of my said charge, under 
the pain of poinding and imprisonment. This I did by [state mode of execution, 
whether personally or otherwise], before and in presence of C., witness to the 
premises. 


[ Witness’s signature. | [Officer’s signature. | 


No. 3.—Certificate of Registration of Execution of Charge. 


Presented by 4. B. [state name and designation], and registered in the 
general register of hornings on the day of 
[ Keeper's signature. | 


No. 4.—Minute in Bill-Chamber for warrant to imprison. 


[Place and date. ] 


The charge being expired and registered as per execution and certificate 
produced, warrant is craved to search for, take, and apprehend the person of 
the said A. [specify name of debtor or obligant], and being so apprehended to 
imprison him within a tolbooth or other warding place, therein to remain 
until he fulfil the said charge, and if necessary for that purpose, to open shut 
and lockfast places ; and warrant also to magistrates and keepers of prisons to 
receive and detain the said 4. accordingly. 


(Signed) FAS TESS 
[The clerk will subjoin] Fiat ut petitur. 


[Dated and signed by the clerk. ] 


No. 5.—Minute by Assignee, etc. 

[Place and date. } 
Warrant is craved [state what is prayed for] at the instance of [specify name 
and designation of the applicant] as [assignee or otherwise, as the case may be], of 
[specify name and designation of the person at whose instance the eatract was issued]. 
Produced herewith [assignation or confirmation, or other legal evidence of the 
acquired right, as the case may be]. Dated the day of [and of 
for imprisonment, eaecution of expired charge and certificate of registration shall be 

produced and warrant craved as in No. 4}. 
(Signed) ANd: 
[The clerk will subjoin] Fiat ut petitur. 
[Dated and signed by the clerk. | 
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No. 6.—Warrant to be swhjoined to Sheriff Court Extract. 


And I the said sheriff grant warrant to messengers-at-arms and officers of 
court to charge the said 4. personally, or at his dwelling-place [state what the 
party is decerned to do; if to pay money, specify the swm, interest and expenses ; 
or of to fulfil an obligation, state the nature of it, as in the decree or other document], 
and that to the said B. [name of the person in whose favour the decree is 
pronounced), within [insert the appropriate days] next after he is charged to that 
effect, under the pain of poinding and imprisonment [if the swum or document 
or any part be payable at a future time, add here, “the terms of payment being 
first come and bygone”’] ; and also grant warrant, in satisfaction of the said sum, 
interest, and expenses, to arrest the said 4.’s readiest goods, debts, and sums 
of money ; and if the said 4. fail to obey the said charge, then to apprise, 
poind, and distrain all the said 4.’s readiest goods, gear, and other effects ; 
and, if needful for effecting the said poinding, grant warrant to open all shut 
and lockfast places, in form as effeirs. Extracted, etc. 

[Eatractor’s signature. | 


No. 7.—Certificate of Registration of Execution of Charge in Sheriff Court. 


Presented by A. B. [name and designation], and registered in the particular 
register of hornings for the shire of on the day of 
[Keeper or clerk’s signature. | 


No. 8.—Minute in Sheriff Court for warrant to imprison. 


[Place and date. | 


The charge being expired and registered as per execution and certificate 
produced, warrant is craved to search for, take, and apprehend the person of 
the said A. [name of debtor or obligant], and being so apprehended to imprison 
him within a tolbooth or other warding place, therein to remain until he 
fulfil the said charge, and, if necessary for that purpose, to open shut and lock- 
fast places ; and warrant also to magistrates and keepers of prisons to receive 
and detain the said 4. accordingly. 

(Signed) A.B. 
[The clerk will subjoin] Fiat ut petitur. 
[Dated and signed by the clerk. | 


No. 9.—Minute in Sheriff Court by Assignee, etc. 
[Place and date.] 


Warrant is craved [state what is prayed for] at the instance of [specify name 
and designation of the applicant], as [assignee or otherwise, as the case may be], of 
[specify name and designation of the person at whose instance the extract was issued 
and in whose right the applicant is], produced herewith [say assignation or con- 
firmation, or other legal evidence of the acquired right, as the case may be]. Dated 


the day of [and if for imprisonment, execution of expired charge 
and certificate of registration shall be produced and warrant craved to imprison as in 
No. 8]. (Signed) Sat és 


[The clerk will subjoin] Fiat ut petitur. 
[Dated and signed by the clerk. } 
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No. 10.—Minute for Warrant of Concurrence. 
[Place and date. | 
Warrant of concurrence by the Lords of Council and Session is craved at 


the instance of [specify name and designation of applicant] for executing the 
within warrant against the within-designed [specify name of debtor or obligant]. 
A,B, 


(Uf the application is to a sheriff, leave out “ Lords of Council and Session,” 
and say sheriff of (inserting the shire). | 
[The clerk of the bills or the sheriff clerk, as the case may be, will subjoin] 
Fiat ut petitur. 
[Dated and signed by the clerk of the Bills or sheriff clerk, as the case may be. | 


SCHEDULE OF ARRESTMENT UPON A SUMMONS CONTAINING 
WARRANT TO ARREST, OR ON LETTERS OF ARRESTMENT, 
UNTIL CAUTION BE FOUND. 


I, A. D., Messenger-at-Arms, by virtue of a Summons, containing warrant 


to arrest, signeted the day of Eighteen hundred 
and years [or by virtue of Letters of Arrestment, dated 

and signeted the day of Eighteen 
hundred and years], raised at the instance of 4. B. [design lim), 


Pursuer [or Complainer], against C. D. [design him], Defender, in Her Majesty’s 
name and authority, lawfully FENCE and ARREST in the hands of you, Z. F. 
[design him], the sum of [im words] pounds sterling, more or less, due and 
addebted by you to the said C. D., or to any other person or persons for his 
use and behoof, by bond, bill, decreet, tack, ticket, accompt, word, writ, 
promise, contract, agreement, or by any manner of way whatsoever ; TOGETHER 
ALSO with all goods, gear, debts, sums of money, rents of lands and houses, 
and every other thing presently in your hands, custody, and keeping, pertain- 
ing and belonging to the said C. D., all to remain in your hands under sure 
FENCE and ARRESTMENT, at the instance of the said Pursuer [or Complainer], 
aye and until sufficient caution and surety be found, acted in the Books of 
Council and Session, that the same shall be made furthcoming to the said 
Pursuer [or Complainer], as accords of law, conform to said Summons [or 


Letters]. This I do upon the day of Eighteen 
hundred and years, before and in presence of D. M., residenter 
in E., witness to the premises. ep: 


EXECUTION OF ARRESTMENT IN THE HANDS OF SEVERAL 


PARTIES. 

Upon the day of One thousand eight hundred 
and years, by virtue of a Summons, containing warrant to 
arrest, signeted the day of Eighteen hundred and 

years [or by virtue of Letters of Arrestment, dated 
and signeted the day of Eighteen hundred and 


years], raised at the instance of 4. B. [design him], against 
C. D. [design him], Defender, I, 4. D., Messenger-at-Arms, passed, and in Her 
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Majesty’s name and authority, lawfully FenceD and ARRESTED in the hands 
of each of #. F., merchant in G., H. I, bookseller there, K. L., brewer 
there, M. N., solicitor there, and 0. P., jeweller there, the sum of [in words] 
pounds, sterling money, less or more, due and addebted by each of them to 
the said C. D., or to any other person or persons for his use and behoof, by 
bond, bill, decreet, tack, ticket, accompt, word, writ, promise, contract, agree- 
ment, or by any manner of ‘way whatsoever ; TOGETHER ALSO with all goods, 
gear, debts, sums of money, rents of houses and lands, and every other thing 
presently in the hands, custody, and keeping of them, the said arrestees, 
pertaining and belonging to the said C. D., all to remain in the hands of the 
said arrestees under sure FENCE and ARRESTMENT at the instance of the said 
Pursuer [or Complainer], aye and until sufficient caution and surety be found, 
acted in the Books of Council and Session, that the same shall be made furth- 
coming to the said Pursuer [or Complainer], as accords of law, conform to said 
Summons [or Letters]. A just Schedule of Arrestment to the effect foresaid 
I delivered to each of the said #. F. and H. I. personally ; the like Schedule 
of Arrestment I left for the said K. L., within his dwelling-place in S. Street, 
G., with a servant therein, to be given to him because I could not find him- 
self personally ; the like Schedule of Arrestment I affixed and left for the 
said M. N. at and upon the most patent gate or door of his dwelling-place in 

Street, G., and that after my giving six several audible knocks upon the 
said gate or door, as use is, because I neither could find the said M. N. 
personally nor get access into his said dwelling-place ; and the like Schedule 
of Arrestment I delivered for the said 0. P., as being furth of Scotland, 
at the office of the Keeper of the Record of Edictal Citations, within the 
Register House, Edinburgh, in terms of the Statute and Act of Sederunt 
thereanent ; which Schedules of Arrestment were signed by me, did bear the 
date hereof, and contained the date of signeting of said Summons [or the date 
and signeting of said Letters], with the name and designation of D. MM, 
residenter in H., witness to the haill premises, and hereto subscribing with 
me on this and the preceding page. 

D. M., Witness. Aird: 


SUMMONS OF FURTHCOMING ON ARRESTMENT OF SHARES 
IN JOINT-STOCK COMPANY, IN CAUSA HARVIE v. MALLINA 
GOLD COMPANY.! 


Victoria, etc.—Whereas it is humbly meant and shewn to us b 
our lovites John Harvie, etc.—Pursuers ; against The Mallina Gold Mine, 
Limited, having its registered office at No. 49 West George Street, 
Glasgow, arrestees, and Albert Shaw (otherwise named Albert Roland 
Shaw), No. 239 Gresham House, London, principal debtor—Defenders ,; in 
terms of the Condescendence and Note of Pleas in Law hereunto annexed ; 
Therefore it Ought and Should be Decerned and Ordained by Decree of the 
Lords of our Council and Session that seven hundred and fifty-three shares 
of £1 each in The Mallina Gold Mine, Limited, numbered 3742 to 4491, 
both inclusive, and 86514 to 86516, both inclusive, belonging to the prin- 
cipal debtor, or of which he is the registered holder, or such other shares in 
said Company as may belong to the principal debtor, or of which he may be 


1 The following style is based on the summons in that case, but alterations which seemed to 
the author to be improvements have been made, 
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the registered holder, and arrested in the hands of the said The Mallina Gold 
Mine, Limited, upon the 3lst day of May 1895, at the instance of the 
Pursuers, the said John Harvie, etc., or as many of said shares as may be 
necessary to satisfy and pay the Pursuers as aftermentioned, be publicly 
rouped and sold by warrant of our said Lords, or sold by warrant of our 
said Lords through the intervention of a stockbroker, and that under such 
provisions and conditions as our said Lords shall direct, and the proceeds or 
price thereof Ought and Should be made furthcoming to and paid over to the 
Pursuers, or at least as much thereof as shall satisfy and pay the Pursuers 
(first) the expenses of and incident to the sale of said shares ; (second) the sum 
of one hundred pounds sterling, with interest thereon at the rate of five 
pounds per centum per annum from 31st May 1895 until payment; and 
(third) the sum of two hundred pounds sterling, with interest at said rate 
from said date until payment, together with the sum of £17:0:9 sterling 
of taxed expenses, and the sum of 16s. 6d. as the dues of extract, all con- 
tained in the decree obtained before our said Lords at the instance of the 
Pursuers against the principal debtor, the said Albert Shaw (otherwise 
Albert Roland Shaw), dated the 27th day of June and the 9th day of July, 
both in the year 1895: And our said Lords Ought and Should pronounce 
all such decrees or orders necessary and proper for carrying out the sale of 
the said shares, or as many of them as may be necessary to satisfy the 
Pursuers’ claims as aforesaid, and the transference thereof to the purchaser 
or purchasers: And in particular our said Lords Ought and Should remit to 
a stockbroker, to be named by them, to sell the said shares, or as many of 
them as are necessary, to satisfy the Pursuers’ claims as aforesaid, and Ought 
and Should grant authority to the Clerk of Court, after such sale, to execute 
and grant a Transfer or Transfers of said shares to the purchaser or purchasers 
thereof, or otherwise should find and declare that said shares belong to the pur- 
chaser or purchasers thereof ;+ and on the production of such Transfer or 
Transfers, or Extract Decree of our said Lords finding and declaring as 
aforesaid, should grant warrant to, authorise, and ordain the Defenders, the said 
The Mallina Gold Mine, Limited, to register the purchaser or purchasers of 
said shares as the proprietors and holders thereof; and the said Albert Shaw 
(otherwise Albert Roland Shaw), principal debtor, in any event, and also the 
said The Mallina Gold Mine, Limited, arrestees, but only in the event of 
their appearing and opposing the conclusions hereof, Ought and Should be 
decerned and ordained, by decree foresaid, to make payment to the Pursuers 
of the sum of £50 sterling, or such other sum as our said Lords shall 
modify, as the expenses of raising and executing the foresaid diligence of 
arrestment,” and as the expenses of the process to follow hereon, conform to 
the laws and daily practice of Scotland used and observed in the like cases 
as is alleged: Our will is herefore, etc. 


Copy Interlocutor. 


Edinburgh, 15th October 1895.—Lord Low.—The Lord Ordinary, being 
satisfied by reasonable evidence that notice of the action has been given to 
the principal debtor at his place of business in London: Finds, in “absence 
that the shares libelled were lawfully arrested, and that the same ought to be 

2 A conclusion for the expenses of the arrestment can only be inserted where the arrestment 
was in execution, and not in security. 


2 In case of no sale, an alternative conclusion, that the shares be adjudged to the arrester at 
a certain value, may be inserted (see p. 231, supra). 


APPENDIX 849 


sold by warrant of this Court: Remits to Thomas R. Lamb, stockbroker, 
121 West George Street, Glasgow, whom failing, Frank Grant Tulloch, 
stockbroker there, to effect a sale of the said shares, or as many thereof as 
may be necessary, to satisfy and pay the expenses of and incident to the sale 
of said shares, as also the sums owing by the principal debtor to the Pursuers, 
and that in such way and at such time or times as the said Thomas R. 
Lamb, whom failing, the said Frank Grant Tulloch, may think most advan- 
tageous: Grants warrant and authority to the Pursuers,! after such sale, to 
execute and grant a transfer or transfers of said shares to the purchaser or 
purchasers thereof, and, on the production of such transfer or transfers, 
grants warrant to, and authorises and ordains the Defenders, The Mallina 
Gold Mine, Limited, to register the purchaser or purchasers of said shares as 
the proprietors and holders thereof; and appoints the price, under deduction 
of the expenses of sale, to be consigned in Bank, subject to the orders of 
Court, and decerns ad interim. A. Low. 


EXCERPT FROM LORD KINCAIRNEY’S OPINION IN HANNAN vy. 
KENDAL, 30th March 1897. 


But Mr. Kendal is an Englishman, and has objected to the juris- 
diction of the Court. The Pursuer has used arrestments to found jurisdiction, 
and the first question is whether these arrestments are effectual. The Pursuer 
used three arrestments—(1) In the hands of Howard & Wyndham, Limited, 
“at their place of business in the Royalty Theatre,” Glasgow, of which 
theatre Howard & Wyndham are lessees, and in the hands of Frank Sephton, 
as manager of the theatre; (2) in the hands of Frank Sephton ; and (3) in 
the hands of Howard & Wyndham, Limited, at their registered office at 
5 St. Andrew Square, Edinburgh. The Defender objects to all these 
arrestments. 

Messrs. Howard & Wyndham, Limited, is a company registered under 
the Companies’ Clauses Acts; and it is not denied that they had funds owing 
to Mr. Kendal. 

The first arrestment seems to be bad, because the proper method for 
arresting in the hands of a corporation was not followed. That point seems 
decided by the case of Dalrymple v. Bertram, 23rd June 1762, M. 752. It 
derives, of course, no support from the 62nd section of the Companies’ 
Clauses Act 1862, which authorises citation of a company incorporated under 
that Act at its registered place of business. 

The second arrestment is, I think, also bad, because it is clear that 
Sephton was not the debtor of Mr. Kendal, but, at most, only the channel 
by which Howard & Wyndham might pay him what was due. There is no 
contract alleged between Sephton and Kendal, and no averment that any 
money was due by the former to the latter. 

The third arrestment is objected to on totally different grounds. It was 
laid on at the registered office of Howard & Wyndham, Limited, and, there- 
fore, is covered by the 62nd section of the Companies’ Clauses Act. But it 
was doubly blundered, for it bore to arrest funds in the hands of Howard & 
Wyndham, Limited, belonging to “ W. K. Kendal” (instead of W. H. Kendal) 
“otherwise called William Hunter Grinnston,” whereas Mr. Kendal’s alias is 
said to be William Hunter Grimston. It is not said that these careless 


1 Preferably, “the Clerk of Court.” 
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blunders occasioned any mistake and misunderstanding, but the diligence is 
said to be bad on account of them. i 

There is not much authority on the point, the most favourable case for 
the Defender being, I think, Henderson’s Trustees, 20th May 1831, 9 8. 618, 
where it was held that arrestments in the hands of Sibbald Brothers did not 
attach funds in the hands of Sibbald Brothers & Company. It was not 
alleged that there was any firm called Sibbald Brothers, nor was it said that 
the mistake had been productive of any inconvenience. That was a very 
stringent case, but it is not quite the same as this case, the mistake being in 
the names of the arrestees, not of the debtor; and there seems to be a 
difference, for the one regards the actual diligence purporting to impose a 
nexus on the person on whom it was served, the other is merely a mistake 
in the narrative of the execution. A great many other cases were 
quoted, but they do not seem to me to be applicable. Many of them are 
about errors in small debt decrees and subsequent diligence, where the 
Defenders’ objections were held to be barred by the 16th and 30th sections 
of the Small Debt Act. Ido not think it necessary to go over these cases. 
There is no rule of law of which I am aware to the effect that every clerical 
blunder will vitiate a diligence. The case of Henderson v. Rollo, 18th 
November 1871, 10 Macp. 104, where a diligence was sustained, notwith- 
standing clerical errors, shows that this is not so. The errors in this case 
were nothing but clerical, and produced no misapprehension. There is, I 
think, no authority for holding the diligence inept on account of them. The 
case of Henderson’s Trustees is not strictly in point, and it may be that there 
is less tendency now than then to give effect to a technical objection. I 
therefore hold this third arrestment to be good, and I repel the objection to 
my jurisdiction. 
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cannot be executed edictally ‘ 18 3. common debtor bankrupt. 
can litigant obtain warrant . mens 4. ” ,, sequestrated. 
form, where mandatory sisted. e's 5. ” ” » abroad. 
defender must be sas to juris- 6. ” », obtained cessio. 
diction . ied. 18 7. »» (a company) in 
if summons falls A. falls . : esl) liquidation. 
nature of summons . : 19 Loosin@é AND RECALL. 
must contain pecuniary conclusions 19 BREACH OF ARRESTMENT. 
may contain reductive or ailat story PRESCRIPTION. 
conclusions . 19 FURTHOOMING. : 
incompetent on simple declarator or For arrestment on S.D, or D.R. actions, 
reduction . 20 or for Crown debts, see these 
or if only pecuniary “conclusion is for titles. 
expenses. 20| liability of creditor for wrongful A. 
or if merely ad factwm preestundwm. 20 security . 773 
action must be bona fide . 20} liability of creditor for wrongful ak, . 
A. to detain fund till foreign suit execution 776 
settled . : . 21] see Reparation I. 
effect of amendment of summons . 21 liability of agent to debtor for sy 
when may A. on dependence be used 21 A. . - 803 
during appeal to House of Lords . 21 liability ‘of officer to debtor ; . 806 
effect of action falling asleep or not Arrestment ad fundandam Leek ap beapie 
being called. , . 22) nature and origin . : . 246 
can defender arrest on ey cones . 22) warrant and execution é 247 
2. where debt is liquid ; 22 1. letters under Signet . : . 247 
debt future—debtor vergens ad in 2. warrant from Sheriff . ; . 247 
opiam . : ; 5 : eee procedure in obtaining. : ~ 247 
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continued. 
warrant and executton—continued. 
foreigner may arrest without manda- 
tory ‘ 
warrant must be ‘regular 
A. a.f.j. must be served before sum- 
mons 
jurisdiction is Pee im Supreme Coke 
exceptions . 
in what actions jurisdiction as Creaaed 
must be a pecuniary claim . 
not in actions relating to status . 
unless status not in dispute 
in declarators only where these are 
ancillary to the petitory conclusions 
in reductions only where these are 
ancillary to the petitory conclusions 
in multiplepoindings A. is unnecessary 
not in bankruptcy 
if Court has no J. when A. is served, 
amendment will not give it 
subjects arrestable . 
must not be elusory 
must possess commercial value 
claim of accounting 
sufficient that prima facie arrestee is 
possessed of funds . 
Court may allow proof 
sufficient that claim exists when sum- 
mons served 
arrester may be personally barred 
subjects must belong to defender 
arrestment of effects of firm or of 
partners . 
arrestment of ships, shares, ete. where 
arrestee registered as owner 
if arrestee is mere hand of real owner 
jurisdiction may be founded against 
the latter 
defender must have “right of direct 
action against arrestee 
master of ship is exception and need 
not own arrested subjects 
who may be pursuer in the action 
against whom jurisdiction is founded 
action against defender in representa- 
tive capacity . 
against executors 
where executor has not confirmed 
effect of the arrestment 
is personal to the defender . 
jurisdiction 1 is not constituted against 
defender’s representatives : 
J. is limited to the particular action . 
new pursuer cannot even be sisted 
representatives or assignee of aaa 
may be sisted . 
decree is available beyond the sum ar- 
rested 
although decree is in absence 
does this A. create a nexus. 
when must the action be raised . 
expenses of the arrestment . 
Articulate Adjudication 
Articies of Roup— 
summary diligence on 
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INDEX 


PAGE 
Assembly of Church of Scotland— 
how charged . ‘ 302 
Assignation— 
competition with arrestment . = 141 
distinction between assignation of cor- 
poreals and incorporeals . . 145 
competition between sellers and pur- 
chaser’s creditors 146 
securities over moveables c 150 
assignations ex facie absolute and ex- 
pressly in securit 150 
arrestment of debtor's reversion under 
assignation in security 151 
see for Fetaitod index COMPETITION OF 
ARRESTMENT, ETC. I. 11. 
competition with executor-creditor 452 
competition between foreign A. of incor- 
poreal moveables and Scotch dili- 
gence. 748 
of corporeal moveables and Scotch dili- 
ence 751 
right of debtor, third party or cautioner, 
on payment to A. . 312 
right of cautioner, third party. or creditor, 
to A. of landlord’s hypothec 463 
right of postponed creditor to A. of prior 
creditor's diligence . 510 
right of creditor paying inhibitor to A. 
of inhibition : 552 
Assignation in Security— 
of corporeal or incorporeal moveables (see 
CoMPETITION OF ARRESTMENT I, 11.) 
of corporeal moveables—is it a pledge? . 157 
Assignation to Rents— 
effect of, in bond : . 614 
to interpel tenants or secure preference 
creditor must claim them while in 
medio : 515 
how the claim is made . . 515 
effect of intimation 515, 524, 163 
Assignee — 
diligence by A. of extract-decree 282 
or by A. of letters of horning - 288 
A. of decree or bond seth letters of 
horning . 284 
assignation of extract-decree carries dili- 
gence . 808 
A. may proceed in name of cedentif alive 308 
cannot do diligence on extract in his own 
name 308 
must obtain new warrant 308 
procedure x 808 
A. of extract -decree—his warrant to 
poind 363 
A. of poinder—his warrant to sell’. 363 
summary diligence by A. to dishonoured 
bill. : 392, 393, 395 
by assignee to bond . 417 
A. is not entitled to register certificate of 
judgment of foreign Inferior Court. 437 
A. of rents—title to sequestrate for 461 
A. in security of registered lease cannot 
poind the ground 496 
A.—title to adjudge 582 
Associations— 
may name office- bearers who can be 
charged , ‘ , . 803 


if 
‘ 


INDEX 


PAGE 
Auctioneer— 
arrestment in his hands. 108, 121 
Bankers— 
lien, preference over diligence 174 
Banking Company— 
service of arrestment on 33 
in whose hands arrestment to be laid 39 
is not debtor by holding bond for ae 
spective overdrafts . 106 
arrestment competent in hands of . 108 
how charged . 300 
how charge served on 326 
Bank notes— 
how far poindable . 340 
Bank of Scotland— 
service of arrestment on 33 
how charged . 300 
Bankruptcy— 
ranking for wages in 169 
ranking for taxes . 169 
effect of notour bankruptcy i in equalising 
diligence (see Norour BANKRUPTCY) 180 
arrestment will not found jurisdiction 
in B. proceedings . 254 
orders in B. enforceable in U.K. 433 
procedure. 433 
competition of trustee with executor- 
creditor . 453 
competition with adjudication 636 
foreign B., trustee’s title to heritage in 
Scotland . ‘ 739 
British or Colonial B., trustee’s title to 
heritage in Scotland 739 
foreign trustee has not privileges of 
Scotch trustee : . 740 
Bar, Legal and Personal— 
to damages for wrongful diligence (see 
REPARATION I.) 
to validity of arrestment (see PERSONAL 
Bar). 
Bills— 
cannot be arrested . 78 
or poinded 344 
or attached by sequestr ation for rent 466 
the debt may be attached 78 
special rules . 78 
principle of the decisions 80 
B. as grounds of arrestment . aeee22 
of inhibition . . 527, 537 
of adjudication 579, 580, 595 
summary diligence on B. (see SUMMARY 
DILIGENCE). 
each obligant may be ste for the 
whole debt ; 295 
Bills of Lading— 
assignation in security by indorsation of 156 
if indorsation ex facie absolute—is it a 
pledge or absolute transference 157 
attachment of—similar to ‘‘ Bills” (see 
BILLS). 
Boats— 
cannot be poinded . . 3844 
Bona-fide purchaser (see PURCHASER). 
Bonds— 
1. personal—arrestment of 46 
adjudication of . 601 
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PAGE 
Bonds—continued. 


2. heritable —arrestment or adjudica- 


tion of : 47, 548, 601 
extent of arrestment . 47 
effect of calling up, of charge, of ad- 

judication : 48, 607, 627 
effect of order of redemption and con- 

signation ; : 7 49 
attachment of consigned fund . . 91 


if uninfeft, not affectable by inhibition 548 
3. heritable ‘destiinatione—arrestment of 


47, 48 
adjudication of . 600, ‘601 
not affectable by inhibition . 549 


B. as ground of arrestment . 5 - 22 


of inhibition . 527, 528 
of adjudication 580, 588 
B. cannot be poinded . 844 
nor included in sequestration ‘for rent . 466 


inhibition does not strike at discharge 


of heritable bond 564 
inhibitor should intimate to debtor 564 
registration of inhibition is not intima- 

tion 564 
adjudication does not prevent debtor 

bona fide paying, and creditor dis- 

charging bond, until decree is ob- 

tained . 5 Gy 

ranking of bondholders with inhibitor | 558 

diligence and Crown bonds eee 19 

summary diligence on B. 

see SUMMARY DILIGENCE II. 

Bond of Annuity— 

as ground of adjudication 580 
Bond of Bottomry— 

arrestment and sale of ship on 243 
Bond of Corroboration— 

effect of, against inhibition 560, 561, 562 
Bond of Presentation (see IMPRISONMENT). 
Breach of Arrestment— 

what constitutes 220 

arrestee must be aware of arrestment 220 

defences of arrestee 221 

effect of B. against contravener 221 
Breach of Poinding— 

effect of . 357 

purchase of poinded effects 358 

use of poinded effects by debtor 358 

breach under 8.D. Act . 426 


Breach of Sequestration— 
1. by the tenant . : : : . 479 


what is breach 479 
procedure in complaint 479 
2. by a third party 480 
purchaser, poinder, auctioneer, re- 
moval contractor 480 
Breach of Trust— 
of common debtor affects arrester . 129 
British Judgments (see JuDGMENTS Ex- 
TENSION). 
British Linen Company— 
service of arrestment on A : 4 BE 
how charged . : 300 


Building Associations— 
service of arrestment on : ‘ . 84 
how charged . 
how charge served on 


858 
PAGE 
Burghs— 
service of arrestment on 33 
in whose hands arrestment to be laid 39 
how charged . 300 
how charge served . 325 
Business Books— 
cannot be poinded . : 344 
or attached by sequestration for rent 466 
Canal Companies— 
stock and plant are not exempt from 
diligence . 104 
debenture-holders cannot stop under- 
taking 104 
Capital of Company— 
called and uncalled—how far arrest- 
able 45, 104 
Carrier— 
arrestment in his hands. 108 
Cash Credit Bond— 
diligence upon . 285 
effect of inhibition on dealings under 565 
does not render bank debtor so as to 
validate arrestment 106 
Caution— 
in recall of arrestments . : 202 
may be required from arrester if diligence 
allowed to stand 199 
see CAUTIONER. 
judicio sisti in arrestment ad fund. 
juris. 247 
in suspension of charge on forged bill 374 
on bill obtained by fraud 378 
effect of Bills of Exchange Act on. 379 
in recall of inhibition : 570 
in suspension of diligence 756 
Cautioner— 
1. in special loosing or recall! of arrest- 
ments 214 
his liability 214 
difference from cautioner | in suspen- 
sion 216 
2. in general loosing of arrestments 218 
furthcoming against C.— 
1. special loosing or recall . 241 
2. general loosing 242 
see FURTHCOMING. 
diligence against C. for bank-agent 285 
against C. in suspension c . 285 
against C. for composition in pank- 
ruptcy . 286 
right of C. to assignation on payment 313 
right of C. for rent to assignation of 
hypothec 463 
adjudication in security, of C.’s right of 
relief : 665 
C. for debtor under fugee warrant . 701 
C. for presentation of debtor . 716 
his defences . a Tay 
is not entitled to septennial limitation . 718 


C. for messenger-at-arms or sheriff-officer 806 
C. is liable directly to person against 


whom diligence was done 806 
is also liable to officer’s Sd : 823 
his defences . : . 823 
employer should ‘notify C. of action 

by debtor against him 823 
or of action by him against officer . 824 
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PAGE 
Cautioner—continued. 
extent of C.’s liability 824 
see CAUTION. 
Caveat— 
against sequestration by landlord . 475 
in suspension of diligence 755 
Cessio— 
effect of C. on diligence . 188 
can poinder sell after C. 188 
can creditor do diligence after C. 188 
creditor can attach acquirenda 189 
effect of C. on poinding . 6 366 
on action of maills and duties 524 
on inhibition . 567 
debtor under C. cannot be imprisoned 
for debt . : 722 
unless for obligations ad, fowta prestanda 722 
Charge, The — 
nature of 290 
officer must hold warrant 290 
officer entitled to execute 291 
see WARRANTS TO CHARGE AND POIND, 
SCHEDULE OF CHARGE, EXECUTION 
OF CHARGE. 
effect of C. on alienations by insolvent 
under 1621, c. 18 , Bui 
summary diligence 410 
on S.D. decree 424 
endures fora year. 424 
liability of creditor for wrongful C. Od 
liability of agent to debtor for ee 
C. : 800 
liability of officer to debtor 806 
C. to enter heir 584 
C. to next of kin 442, 585 


Cheques— 
attachment of, similar to bills (see Brns). 


summary diligence upon 371 
Church Assemblies— 
service of arrestment on 34 
how charged . 3802 
how charge served on 327 
Clerk— 
possession by, as founding arrestment 109 
Co-creditors— 
summary diligence on bill in favour of . 388 
Co-debtors— 
summary diligence on bill 399 
adjudication against 583 
Commissioner— 
arrestment in hands of C. of debtor of 
common debtor ; 115 
Commissioners of Police— 
how charge served on . 327 
Commission of Foréign Bankruptcy. — 
effect on diligence . 187, 738, 741 
effect on adjudication : > 2637 
Committal— 
under fuge warrant 698 
Common Debtor— 
must be subject to jurisdiction if arrest- 
ment on dependence ; 18, 23 
not if arrestment on extract-decree 26 
effect of death of 134 
must be called in furthcoming 226 
must C. D. be subject to jurisdiction in 
the furthcoming 227 
his defences . . 236 


Common Good— 
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adjudication of 591 
Company (see PARTNERSHIP, JoInT Stock 
CoMPANIEs). 
Compensation— 
preference over arrestment . 175 
arrestee cannot prove his debt by oath 
of common Aobie 4 : LD 
defence to furthcoming . . 238 
averment of, in answer to charge 0 on bill 3879 
by tenant against creditor raising maills 
and duties c 519 
Competition of Adjudications with other 
Diligence, etc., and inter se— 
I, ADJUDICATION WITH OTHER DILIGENCE 
AND RIGHTS— 
1. with other adjudications 632 
2. with adjudication in implement 633 
3. with arrestment 161, 633 
as to rents - 161 
as to liferent . 162 
4, with terce 633 
5. with courtesy - 633 
6. with voluntary rights granted by 
the debtor . : 634 
conveyance of non- feudal subjects, 
assignation of rents, of liferent, 
of lease : 634, 635 
conveyance of feudal subjects . 635 
right of reversion under ex facie 
absolute disposition 4 . 635 
7. with debtor’s trustee in bank- 
rupte 636 
with English, Irish, or foreign bank- 
ruptcy . . 636 
8. with ialdator of debtor- -company 637 
English, Irish, or ee eon 
tion 5 WY 
9, in ranking and sale 638 
10. with alienations by insolvent, under 
1621, ¢.18 . : did 
II, ApJUDICATIONS INTER SE, PARI 
PASSU RANKING— 
adjudications before or within year of 
first effectual rank pari passu . 638 
which is first effectual 638 
how the year is calculated . 4 640 
must abbreviate of second adjudication 
be recorded within the year . 640 
what adjudications are subject to part 
passu ranking . . 640 
first effectual A. is general diligence . 641 
character of ‘‘ first effectual” subsists 
although A. paid ; 641 
or is null because of a defect 641 
what adjudications rank pari passu 642 
sequestration, liquidation, ranking and 
sale, as entitling toranking . . 642 
osterior adjudger need not beinfeft . 642 
bat abbreviate must be recorded 642 
when may the claim for a ranking be 
made . . 642 
claim is available against a singular 
successor : . , 643 
is wiped off by prescription 643 


Competition of Adjudications—continued. 


II. AdJUDICATIONS INTER SE—continued. 

competition between adjudgers after 
year and day . 

or where first adjudication was not 
made effectual : 

expenses of first effectual A 

adjudger is entitled to 

what are included 

Court may dispense with procedure to 
allow creditors to rank pari passu . 

effect of part passu ranking 

where adjudications have been led both 
by ancestor’s and heir’s creditors 


III. ApsupicaTIon WITH SECURITIES 
AND INHIBITIONS. 
1. adjudication, intervening voluntary 
security, and other adjudications 
2. adjudication, subsequent adjudica- 
tion in implement, and adjudgers 
within year and day ; 
3. inhibiting  adjudger, voluntary 
security, and subsequent adjudger 
4, inhibitor, adjudgers on ae and 
subsequent debts. 
sequestration operates as an ad- 
judication . 
5. inhibiting adjudger and adjudgers 
on posterior debts ; 
6. inhibiting eee and several 
heritable creditors ; ; 
canons of ranking 


Competition of Arrestment with thee Dili. 


gence, etc.— 
effect of double diligence on arrestee 
should raise a MP. 
competition may be determined in MP. 
MP. does not stay diligence . 
suspension and interdict is necessary 


I. WHERE COMMON DEBTOR DOES NOT 
BECOME NOTOUR BANKRUPT— 
I. with other arrestments 

preference depends on priority of date 

where schedules do or do not pes 
the hours 

rule applies to all arrestments. . 

arrester’sdebt need not be constituted 
at time of competition 

but prior arrester must claim subj ect 
while in medio 

decree of preference in MP. is “equal 
to decree of furthcoming 

if double distress arrestee should 
raise MP. . 

prior arrester must raise furtheoming 
within reasonable time 

Il. with assignations— 

date of arrestment versus intimation 
of assignation 

where hours are or are not specified 

registration as edit. alent to intima- 
tion 

trustee’s right requires no intimation 

is registration of transfer of shares 
necessary 

assignation need not be formal 
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Competition of Arrestment with other 
Diligence—continued. 
I. WHERE COMMON DEBTOR DOES NOT 
BECOME NOTOUR BANKRUPT—contd, 
distinction between assignation of 
incorporeal rights and corporeal 
moveables— 


1. *corporeal rights P 
rule of preference between arrest- 
ment and assignation 
2. corporeal moveables. Competition 
between seller’s and purchaser's 
creditors . . 
at common law . 
effect of Mercantile Law Amend- 
ment Act. : ‘ . 
must bearealsale  . 
effect of Sale of Goods Act 1893 
does not apply to formal sale, 
really a security - 
securities over moveables — how 
completed 
1. actual sale with understand- 
ing for accounting 
2. ex facte sale with ‘pack- 
letter 
3. assignation ex " facie in 
security 
debtor’s reversion under assignation 
in securtty—how far attach- 
able . é 
1. assignation of j jus incorporale : 
(a) ea facie absolute. 
(6) expressly in security . 
2. assignation of corporeal move- 
ables . : c 
(a) ex facie absolute. ‘ 
Hamilton v. Western Bank 
considered 
transfer by indorsation of bill 
of lading 
must real contract appear Cat 
facie of bill of lading. 
(5) expressly in security . 
is it a transference of property 
or a pledge ? é 
Ill. with Crown arrestment 
Iv. with poinding— 
decree of furthcoming versus com- 
pletion of poinding . é 
when is poinding complete ? 
debtor, after arrestment, cannot 
aid poinder 
warrant of sale in furtheoming is is 
equal to decree 
competition may be determined i in 
furthcoming, poinding, or sus- 
pension : 
Vv. with executor- creditor— 
decree of furthcoming versus con- 
firmation . ; 160, 
does decree of preference in MP. 
complete arrestment as between 
appearing claimants 160, 
competition between arrester, as- 
signee, and executor-creditor 
vi. with adjudication— 
rule of preference 
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140 
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Competition of Arrestment with other 
Diligence—continued. 
I. WHERE COMMON DEBTOR DOES NOT 
BECOME NOTOUR BANKRUPT—contd. 
VI. with adjudication—continued. 
as to rents or interests bygone, 
current, or future ; 
of a liferent LOZ 
Vil. with poinding of the grownd 163, 506 
Vill. with heritable creditor as to rents— 
rule of preference : 163 
H.C. must claim while rents in medio 168 
form of claim . 163 
infeftment prior to or subsequent to 
arrestment . 0 : 5 Al 
Ix. with real rights— 
arrestment is postponed . 165 
1. hypothec 165 
(1) superiors 6 lets} 
(2) landlords 165, 483 
(3) law-agents . 166 
(4) maritime . 167 
(5) for privileged debts 168 
(a) deathbed and _ funeral 
expenses : 168 
(0) servants’ wages 168 
(c) taxes and rates 169 
(dz) claims of friendly societies 170 
2. pledge : : : re Al) 
3. lien: law-agent’s, factor’s, 
banker’s . : 173 
4. retention 174 
5. compensation . 175 
6. assignations in security . 175 
7. subjects specially appropriated 175 
see these titles. 
X. with  seller’s SA to stop in 
transitu . 175 
XI. with bona fide pur chaser ‘subse- 
quent to arrestment . 176 
Il. CompPeririon WITH ALIENATIONS BY 
COMMON DEBTOR WHEN INSOLVENT— 
1GZU Clon. 177 
creditor’s title to challenge 177 
alienations challengeable 178 
debtor must be insolvent 179 
Ill. WHERE COMMON DEBTOR NOTOUR 
BANKRUPT— 
effect of Bankruptcy Act 1856 in 
equalising diligence c 180 
ae for equalisation— 
. debtor must be notour bankrupt 
"the equalising period . 181 
2. creditors entitled to participate 182 
future and contingent creditors 182 
production of liquid document 
must be in a process 182 
expense of equalised diligence 184 
creditor may do fresh diligence 184 
IV. WHERE COMMON DEBTOR SEQUES- 
TRATED— 
after sequestration creditors cannot 
acquire a preference by diligence 184 
effect of sequestration in cutting down 
diligence 184 
creditor has expense of diligence cut 
down , . 185 
diligence cut down enures to trustee - 185 


Competition of Arrestment with other 
Diligence—continued. 

IV. WHERE COMMON DEBTOR SEQUES- 

TRATED—continued. 
effect of sequestration in a ma 
diligence 

property affected by diligence vests in 

trustee, subject to preference . : 

if bankrupt divested, trustee has no 


claim 

value of arrestment must be deducted 
in ranking 

effect of sequestration of deceased 
debtor - 


creditor gets expenses ‘of his diligence 
V. WHERE COMMISSION OF BANKRUPTCY 
IN ENGLAND OR ABROAD— 
effect of commission on diligence 
effect as a transfer is regulated by lex 
domicilit 
but retroactive effect is not applied here 
VI. WHERE COMMON DEBTOR HAS OB- 
TAINED CESSIO— 
effect of cessio on diligence . 
can poinder sell after decree of cessio: 2 
can creditors do diligence after decree 
of cessio ? : 
creditors can attach acquirenda 5 
VII. WHERE COMMON DEBTOR (A OOM- 
PANY) IS IN LIQUIDATION— 
before 1886 liquidation did not cut 
down diligence 
Companies Act 1886 gives liquidation 
the effect of a sequestration quoad 
diligence : 
only applies to winding- -up by or under 
supervision of Court : 
Companies Act 1862, sec. 163—effect 
in voiding diligence c 
kind of diligence voided . 
Companies Act 1862, sec. 87, does not 
apply to diligence . 
Companies Act 1862, sec. ” 85, ‘Court 
may stop diligence . 
voluntary liquidation not under super- 
vision does not cut down diligence, 
and Court cannot stay diligence 
Competition of Landlord’s Hypothec with 
other Diligence, etc. — 
see SEQUESTRATION FOR RENT. 
Competition of Poinding with other Dili- 
gence, etc.— 
see POINDING-EFFECT IN COMPETITION, 
poinding, with alienations by insolvent. 
Composition, Casualty of— 
adjudger is liable for 
amount of . 
adjudger on debitum fundi or in imple- 
ment, pays an additional C. 
on debtor's death adjudger is liable for 
casualties 5 
Composition in Bankruptcy—_ 
diligence against cautioner for C. in bank- 
ruptcy . . 286, 
discharge on C, —effect on inhibition 
Confirmation— 
as executor - creditor 
CREDITOR). 


(see 


EXECUTOR- 
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PaGE 
Conjunction of Creditors— 
in adjudication 610 
Consignation— 
judicial C., arrestment of fund 38 
of sum in bond, arrestment of -) 49 
sequestration does not affect fund con- 
signed by bankrupt c 186 
although for the loosing of an arrestment 
struck at by sequestration 186 
if C. of rent made, landlord cannot go on 
with sequestration for expenses 478 
C. in redemption of adjudication 663 
C. in note of suspension 756 
see CONSIGNED MoNEy, CoNnsIGNMENTS. 
Consignments— 
special appropriation of, excludes dili- 
gence. 84 
1. made directly to the creditor A 84 
effect of transference of bill of lading . 84 
creditor’s debt or advance is secured . 84 
creditor must retain possession of 
goods or document of title 84 
may deliver to his agent, but not to 
consignor or stranger 85 
may secure his ee over the 
price - 85 
2. made indirectly through a general 
consignee or factor 85 
completion of special appropriation for 
the creditors : 85 
the particular creditors need not be 
named 86 
criterion determining special appro- 
priation . : 86 
bankruptcy of consignee or dissolution 
of consignee’s firm does not affect 
the special appropriation ; 87 
the creditors specified share rateably 
to their debts 87 
diligence inter se is excluded me Si 
appropriation is complete by posses- 
sion of goods or documents of title. 87 
or if consignee is trustee with title to 
sue, on receipt of mandate for the 
creditors 87 
see CONSIGNED Money, ‘Consiena- 
TION. 
Consigned Money— 
special appropriation of, excludes dili- 
gence. 88 
1. extra-judicial consignation . : 88 
test of appropriation is whether fund 
is beyond consignor’s control . 88 
2. judicial consignation . 89 
specially appropriated to purposes of 
the action 89 
creditors of either party may arrest 89 
effect of arrestment depends on success 89 
in whose hands arrestment to be 
used - 89 
effect of seg uestration on consignation 90 
arrester may be personally barred 90 
third party consigning may omy fund 
before arrestment 91 
3. quasi-judicial consignation— 
redemption of wadsets and bonds 91 
effect of order of redemption on con- 
signation : 91, 49 


862 


Consigned Money—continued. 
3. quasi-judicial consignation—contd. 
whose creditors can attach and diligence 
to be used 
eee ete Act 1885 does not 


C. “Heat ectable by inhibition . 
see CONSIGNATION, CoNSIGNMENTS. 

Constitution and Adjudication— 
action of . 584, 585, 
registration of notice creates litigiosity . 

Contingent Debt— 
warrants arrestment if debtor Jase Sa ad 

inopiam . c 
or inhibition . 
or adjudication in security 
is not arrestable : 
right vested subject to defeasance is 
also claim dependent on issue of suit 
or contract price for work not al 
or sum in policy of insurance 
spes successionis cannot be arrested. 
ranking in sequestration for . 
recall of arrestment on . 
inhibition on. 

Contract-Price— 
arrestable before contract completed 

Corn— 
how far poindable . 

Corporations— 
service of arrestment on 
in whose hands arrestment to be laid 
how charged . 
how charge served on C. : 
imprisonment of C. is impossible 

Corporeal Moveables— 
competition between seller and pur- 

chaser’s creditors 
securities over moveables 
see COMPETITION I. 11. 2. 
sale of, in furthcoming . 

County Councils— 
how charged . 

Count and Reckoning — 
arrestment on action of . 
Suge warrant on action of 

Courtesy— 
is adjudgeable : 
in competition with adjudger 

Crops— 
ele Soe right to 


229, 


arreseaniene by C. in competition 

how charge served on C. 

bonds in favour of—diligence on 

C. debtor has not privilege of sanctuary 

diligence for Crown debts c 

Exchequer Act 1856 

arrestment operates a transfer 

all moveables may be poinded 

debtor’s books may he seized . 6 

imprisonment is competent for fines or 
penalties 5 

death of debtor does not stay diligence ; 

preference of Crown over trustee or land- 
lord : 455, 

but not over pledge or lien : 

Crown has no preference over heritage : 


PAGE 


on 
91 


586 
608 


158 
328 
419 
714 
454 
454 
455 
455 
455 


455 
455 


487 
456 
456 
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Crown—continued. 

Crown servants (see PENSIONS). 
Curator bonis— 

how charged . 

how charges . 

in whose hands arrestment to ‘be laid 


Damages (sec REPARATION FOR WRONGFUL 
DILIGENCE). 
Days of Charge (see SCHEDULE OF pil eae 
Days of Grace . < 
Death— 
effect of D. of arrester on arrestment 
of D. of arrestee. ; 5 
of D. of common debtor 
of poinder, effect on the poinding . 
of debtor, does not prevent execution of 
letters of poinding the a ob- 
tained before D. . 5 
Deathbed and Funeral Expenses— 
are preferable to diligence 
not to security constituted by possession 
amount must be moderate c 


7 | Debitum Fundi— 


creditor in, may poind the ground 
adjudication on 
preference depends on prior real right 
Debt Collector— 
is not liable for fault of law-agent em- 
ployed by him to recover debt 
Debtors Act 1880— 
cases in which fuge warrants are incom- 
petent under . t 
Debts— 
cannot be poinded . 
Debts Recovery Act, Diligence under— 
1. arrestment . 
wages may be arrested on the depend- 
ence : : : : : 
service 
prescription 
2. furthcoming 
3. poinding 0° 
4. sequestration for rent 
is sequestration in security ‘competent ? 
5. inhibition and adjudication 2 
are incompetent 
diligence by assignee or executor ac- 
quiring right to the extract 
action of damages is incompetent except 
for irregularities after decree . 762, 
Deceased Debtor— 
action must be constituted against repre- 
sentatives : 
charge cannot proceed in name of deceased 
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295 
307 
388 


313 
372 


134 
134 
134 
363 


504 


168 
168 
168 


493 
592 
593 
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691 
343 
428 


428 
428 
428 
428 
429 
429 
429 
429 
429 


429 
77 


295 
309 


Deceased Debtor’s Estate, Diligence plone = 


I. MOVEABLE ESTATE . 
a bay ae begun during deceased’ 8 
ite 70% 
2. diligence not begun during de- 
ceased’s life. 5 5 
(1) executor confirmed 4 : 
(a) executor recovered the estate 


670 
670 
670 


670 
670 


(8) executor not recovered the estate 671 


(2) executor not confirmed 
equalisation of diligence after death 
part passu ranking within six months 

after death . “ : 


671 
671 


671 
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Deceased Debtor's Estate, Diligence against 
—continued, 


I. MOVEABLE ESTATE—continued. 


INDEX 


PAGE 


equalisation of diligence after death—contd. 


1. diligence begun before debtor’s 
death : 
(1) cobs notour bankrupt during 
lfesi airs ; 
(a) poinding to he equalised 
(8) arrestment to be equalised . 
(2) debtor not notour bankrupt 
during life 
2. sequestration within seven months 
of death 
eh ee not begun during debtor's 
e : 
citation of executor or executor- 
creditor within or after the 
six months 


671 
671 
671 
672 
672 
672 
673 


673 


sequestration within s seven ‘months 


of death : 
diligence by creditors of next of ‘Kein 
1. next of kin confirmed . c 
2. next of kin not confirmed 
Il. HERITABLE ESTATE . 
inhibition or adjudication begun before 
or after death 
diligence by heir’s creditors 
PREFERENCE OF ANOESTOR’S CREDITORS 
OVER HEIRS OREDITORS 
I. over heritable estate . 
1, diligence within three eee "gives 
a preference ; . 5 
nature of estate 
who are included under “heir” 
nature of diligence required . 
diligence must be complete. 
will Court dispense with steps to 
allow completion in three years 
opposition of heir or other creditors 
preventing completion in three 
years . 
creditors affected by the preference 
adjudication both by ancestor’s and 
heir’s creditors 
preference of ancestor’s creditors pre- 
vailsoverright to part passwranking 
2. preference for one year . 
conveyance by heir within the year 
cannot prejudiceancestor’screditors 
nature of conveyance, to aes 
onerous : : 
dispositions outwith the year . 
who are included under “‘ heir” 
who may Sager the conveyance 
must challenger do diligence . 
when must challenge be made 
conveyance is only void so far as 
prejudicial to ancestor’s creditors 
over moveable estate 
diligence within a year gives pre- 
ference ; 
diligence must be complete 
executor must not have confirmed . 
if executor confirmed preference of an- 
cestor’screditor rests oncommon law 
Declarator— 
arrestment on action of 


Il. 


863 
PAGE 
Declarator—continued. 
arrestment as founding jurisdiction in 251 
inhibition on action of . é 531 
to test validity of diligence is ‘competent 312 
Declarator of Marriage— 
inhibition competent if pecuniary con- 
clusions present 531, 532 


Decree— 
creditor or agent’s liability for taking 
decree where debt paid or agreement 
to stop proceedings . 
Decree ad factum prestandum— 
is enforceable against each obligant 
see AD FACTUM PRESTANDUM. 
Decree-conform— 
when granted on foreign decree (see 
JUDGMENTS EXTENSION), 
Defender— 
arrestment by 
inhibition by 
Delegation— 
defence to furthcoming . 
Delivery Order— 
transfer of, competition of assignee with 
arrester— 
1. ex facie absolute 
2. expressly in security . 
where goods left at seller’s disposal 
Deposit— 
articles on D, how far subject to hypothec 
Depositary— 
arrestment in the hands of 
Deposit Receipt— 
gift by D. R. may be arrested by donee’s 
creditors . 
if donation revocable, " revocation will 
defeat arrestment 
donor’s right to revoke cannot be arrested 
Directors— 
liability of D. signing bill 
Discharge— 
of debt, defence in furthcoming 
by arrester to arrestee only relieves 
latter qua arrestee . 
of inhibition . 
Disponee— 
action of maills and duties by c 
incompetent by ew facie absolute D. : 
ex facie absolute D. cannot poind the 
ground 2 : : : 
Divorce— 
arrestment on action for 
inhibition on action for . 
Documents— 
cannot be poinded . 
or attached by sequestration for rent 
Donations inter virum et uxorem— 
may be arrested by donee’s creditors 
but subject to revocation : 
donor’s right to revoke cannot be arrested 
Donations mortis causa— 
may be arrested by donee’s creditors 
but subject to donor’s revocation - 
cannot be 


108, 


donor’s right to revoke 
arrested . 
Drawer— 


summary diligence by D. of bill (see 
SuMMARY DILIGENCE). 
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295 


22 
534 


234 


154 
157 
158 
468 


110 


133 
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133 


397 
234 


241 
567 


512 
514 


495 


20 
531 


344 
466 


133 
133 
133 


133 
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864 
PAGE 
Edictal Service (see EXECUTION OF 
CHARGE 4 (3).) 
Election Agent— 
arrestment in hands of . 120 
English Bankruptcy— 
effect on diligence . c 187 
competition with adjudication 636 
English Liquidation— 
competition with adjudger 637 
Entail— 
adjudication of entailed estate . 600 
adjudication of right to irritate E. 604, 607 
Equalisation of Diligence— 
effect of notour bankruptcy in gr ei 
diligence . : wel80 
requisites for 181 
see SEQUESTRATION, Dsceassp DEsrors’ 
ESTATE. 
Erasures— 
in bill as preventing summary diligence 380 
Evidence— 
nature of E. in furthcoming . 232 
reference to arrestee’s oath 233 
reference to oath of common debtor 236 
Excambion— 
inhibition does not strike at . 564 
Exchequer Act 1856— 
diligence under 26, 454 
diligence on Exchequer bonds 419 
imprisonment under ; 710 
Execution of Arrestment (see EXECUTION 
oF CHARGE). 
essentials of . 34 
defects in 5. ahs) 
must state character in which arrestee 
holds funds (see ARRESTEES II. SPz- 
OIAL PARTIES). 
Execution of the Charge— 
evidence of the charge 316 
formofE. . 316 
formalities are strictly observed 316 
REQUISITES OF THE EXECUTION 317 
1. date of charge . : 317 
at night, on Sunday, etc. 317 
2. the warrant 317 
nature, parties, and date should be 
set forth 317 
3. the party charging and being charged 319 
4. the mode of execution 319 
charge cannot be served by post 319 
(1) personal service 320 
(2) service at dwelling- place 320 
(a) where officer obtains entrance 320 
dwelling-house must be iden- 
tified 321 
(6) where officer does not obtain 
entrance c 821 
what is a dwelling- -place Cc 322 
(8) edictal service 323 
on Sheriff Court warrant, copy 
may be posted 323 
copy must be posted to debtor’s 
address in England or Ireland 
if warrant from Sheriff Court 324 
when is party furth of Scotland 324 
the warrant for an edictal charge 324 
service in special cases 824 
trustee, executor . 324 


INDEX 


Execution of the Charge—continued. 
REQUISITES OF THE EXECUTION—contd. 
4. the mode of execution—continued. 
service in special cases—conid. 
partnerships with social or de- 
scriptive name. 
corporations (burghs, school 
boards), county council, ae 
council . : 
joint stock companies 
banking companies . 
promoters of companies : 
industrial and provident societies 
building associations 
friendly societies 
commissioners of police 
district fishery boards 
volunteer corps : p : 
religious bodies, ae 
synods, presbyteries 
under Merchant Shipping Act . 
the Crown 
on office-bearers named by the 
society . . 
5. subscription of officer and witness 
designation of witness 
number of pages, name and designa- 
tion of writer, is not necessary 
blank executions are null : 
return made by officer where unable 
to execute his warrant 
E. may be extended ex intervallo 
Amendment of the execution 
how far competent . 
objections to the execution 
execution bears faith till improven 
1. objection takenin theSupreme Court 
E. is probative as to solemnities of 
execution 
what are the solemnities. 
objection to these requires a redue- 
tion of E. 
patent objection does not require 
a reduction 
reduction not necessary in S.D. 
actions 
is reduction necessary in competi- 
tion . Z : 
reduction- improbation . 
2. objection taken in inferior Court 
may be maintained by exception 
proof of the objection 
officer and witness may be witnesses 
registration of execution 
time, mode, and effect of 
Execution of Inhibition— 
see INHIBITION. 
defects in the E. 
Execution of Poinding— 
reporting the KE. . 
requisites of the E. 
objections to the E. 
Executor— 
service of arrestment on 
schedule and execution must state char. 
acter 
arrestment of private funds founds j juris- 
diction against E. : 3 
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326 
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826 
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828 
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329 
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330 
830 
331 
332 
832 
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833 
334 
834 
334 
334 
335 
335 
335 
335 
336 
336 
544 
856 
357 
357 

31 

37 


262 
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PAGE 
Executor—continued. 
confirmation gives jurisdiction » 263 
if not confirmed arrestment gives juris- 
diction in action cog. causa only 263 
creditor should confirm as_ executor- 
creditor . ; ; 263 
how E. is charged . 5 ; 294 
how charge served upon E. . : 324 
E. of creditor—his warrant to poin 363 
E. of poinder—his warrant to sell . . 3863 
diligence by executor of payee of bill 387 
diligence where executor acquires (1) dis- 
honoured bill . ; : ‘ - 389 
or (2) extended protest on dishonoured 
bill. : : : : . . 394 
or (8) registered protest on dis- 
honoured bill . ; i ; . 895 
liability of E. signing bill. 397 
liability of E. indorsing bill . 398 
summary diligence by E.ofcreditorinbond 417 
title of E. to adjudge . ° ; Oo 
E. as defender in adjudication where 
heritable securities adjudged . 583 
arrestment of private funds in action 
against him as E. gives claim of 
damages. é < : ; . 74 
see DecEASED Drstor’s Estate, DI11- 
GENCE AGAINST; Exrcurry Funps. 
foreign E. in competition with Scotch 
diligence (see INTERNATIONAL LAw 
II. (8) Sucozsston),. 
Executor-Creditor— 
nature of diligence : : . 441 
ereditor’s debt must be constituted 441 
evidence thereof must be produced 441 
document need not itself warrant execu- 
tion b c : ; : . 442 
procedure where debt is not constituted 442 
jurisdiction is constituted against foreign 
executor by arrestment if decree cog. 
causa only is asked 443, 263 
where executor has confirmed to part of 
estate remainder may be attached . 443 
creditors of next-of-kin may confirm as 
E.-C. . - 5 6 . 444 
ancestors’ creditors are preferred for year 
and day . : 4 , : . 444 
if next-of-kin or executor-nominate are 
creditors, confirmation as such 
secures their preference . - 444 
special creditors who have been confirmed 444 
executor confirming, or obeeining posses- 
sion of estate, excludes this diligence 445 
foreign title of administration does not . 445 
dependence of MP., consignation of fund 
or decree of preference in MP., does 
not. : : 5 445 
subjects attachable 445 
procedure , c : : 5 446 
confirmation is limited to the debt 446 
but inventory gives up whole estate 446 
E.-C, must account for surplus 446 
effect of confirmation as H.-C. ; . 447 
1. E.-C. has title to sue for the estate 447 
must be confirmed before extract 447 
creditors conjoined will sue jointly. 447 
E.-C. may sist himself to action 
already raised, : ; 447 


Executor-Creditor—continued. 
effect of confirmation as E.-C.—continued. 
E.-C.’s representative may proceed 
with the diligence 3 ; : 
2. E.-C. must do diligence and is liable 
to account . : : : . 
3. security is limited to his debt and 
to value in inventory . 5 
any number of creditors may con- 
firm . : 4 ; : : 
debt is only extinguished to extent 
of estate recovered, ‘ 
4. effect on vitious intromission . : 
5. competition with other diligence 
and rights . . : : ° 
confirmation completes the diligence 
(1) with other executor-creditors . 
creditors confirming as E.-C., or 
citing an E.-C., within six 
months rank pari passu c 
rule only applies where E.-C, 
has confirmed : - . 
if no E.-C. confirmed within the 
six months, another creditor 
may come in pari passu 
procedure to obtain ranking 
posterior creditor must bear 
share of expense ; F 
preference of posterior creditors 
where K.-C. not cited within 
the six months : 5 
(2) with arrestments used during 
debtor’s life . ; : : 
or after debtor's death where 
executor has or has not con- 
firmed . : ; : : 
creditors of next of kin can arrest 
(3) with a poinding 
(4) with assignations 
(5) with privileged debts 
(6) with representatives intromit- 
ting with the estate : 
possession sufficient to take 
estate ex bonis of deceased . 
(7) with trustee 
sequestration : 
see DECEASED DEBror’s ESTATE, 
Executor-Nominate— 
if creditor, his confirmation secures his 
preference . 
Executry Funds— 
see TRusT Funps 2 : : : 
ereditors cannot arrest within six months 
of debtor’s death 
except to equalise diligence ‘ : 
diligence where executor has or has not 
confirmed : : ; A 
arrestment by creditors of next-of-kin 
creditor may be barred by acquiescence . 
see ExECUTOR- CREDITOR, DECEASED 
Derpror’s Estate. 
in whose hands A. to be used . : 
(1) where common debtor has died 
executor confirmed or not . : 
(2) where debtor of common debtor has 
died . e ; : 
executor confirmed or not 
arrestment of, ad fund. juris. 


in deceased’s 
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65, 


865 


PAGE 


447 
447 
448 
449 


449 
449 


449 
449 
449 
449 
449 
450 
450 


450 


450 
451 
451 
452 
452 
452 
452 
453 
453 


453 


451 
65 


115 
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106 
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866 


Ex facie Absolute Disposition— 
disponee cannot poind the ground . 
maills and duties by disponee 
effect of inhibition on advances secured by 
adjudication of debtor's reversion . 
price of heritage is attachable sche arrest- 
ment 6 
Expenses— 
1. arrestment and furthcoming— 
arrestment incompetent where only 
pecuniary conclusion is for E. . 

E. of action are secured by arrestment 

although decree in name of agent 

E. of arrestment in security or in exe- 
cution are not - 

of dismantling ships are not 

of furthcoming are not é 

of arrestment in security fall on user . 

although used by wife against husband 

or arrestment in execution and of furth- 
coming should be concluded for in 
furthcoming . 133, 

arrestment on bond with penalty 
secures expense of furthcoming 

creditor whose diligence is equalised by 
notour bankruptcy is entitled to his 

E. of recall of arrestments . 

KE. of furthcoming . 

of arrestment in execution is s concluded 
for in furthcoming . 

arrestment does not secure expense sof ex- 
ecuting it nor expense of furthcoming 

arrestee is not liable in expenses for 
not stating that he is possessed of 
no funds. 

E. of furthcoming i in $.D. Court may 
be recovered from the arrested sub- 
jects 5 

E. of arrestment ad fund. juris. 

2. poinding for expenses of action, of 
charge, and of poinding and sale 

3. sequestration for rent cannot be 
proceeded with merely for E. . ; 

E. of sequestration for rent, when 
landlord entitled to 

4. inhibition, if only conclusion gecur- 
able is for expenses, inhibition is 
incompetent 

inhibition by defender to secure E. 

K. of action are secured by inhibition. 

although taken in name of agent-dis- 
burser 

but not expenses ‘of the inhibition 

the user is not entitled to expenses of 
inhibition whether on egaReS: 


or decree. 554, 
wife using inhibition must pay its ex- 
pense 
inhibition secures expense of diligence 
on decree c ; 
E. of recall of inhibition : : 
5. adjudication for HK. of constitu- 
tion : - 588, 
adjudication for debt should not 


conclude for E. 
declaratory adjudication and adjudica- 
tion in implement may 


602, 


gee 
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495 
514 
565 
606 


606 


133 


Expenses—continued. 
5. adjudication for E.—continued. 

E.of first effectual adjudication are con- 
tributed to by posterior adjudgers . 

what is included therein 

E. of action where registration of foreign 
judgment competent 

E. of registering certificate of + sea! 
judgment may be recovered 


Expiry of the Legal (see LecaL oF Ap- 
JUDICATION). 
Extent of Arrestment— 
secures principal, interest, and expenses of 
constitution 
although decree in name of agent- dis- 
burser 
not expenses of arrestment 
nor of dismantling ships 
nor expenses of furthcoming . 
expenses of A. in execution and of 
furthcoming should be concluded 
for in furthcoming . 
A. on bond with penalty secures ex- 
penses of furthcoming 
A. may attach more than sum mentioned 
in schedule 
Extinction of Adjudication (es ene E re 
TION OF A.) 


Extract Decree— 


as warrant for diligence. 
see WARRANTS TO CHARGE AND POIND. 
diligence by party acquiring right to 
suspension of, does not prevent arrest- 
ment 3 
but prevents charge or poinding 312, 
Factor— 
arrestment in his hands of AO, to 
account , 
special appropriation only complete in 
his hands with possession 
arrestment in his hands is competent . 
lien—competition with diligence . 178, 
Factor loco absentis— 


arrestment in his hands. 
Faculty— 
arrester cannot challenge exercise of 
power of appointment 
nor right of election of widow or child . 
see ADJUDICATION, Subjects adjudgeable. 
Faculty of Advocates— 
how charged . 
Feu— 
effect of inhibition on grant of feu. 
Feu-duty— 
payment by heritable creditor of 
his liability for : 
Fines or Penalties— 
debtor imprisoned for penalty to private 
prosecutor is entitled to aliment 
P. to private prosecutor is not a civil debt 
under Small Debt Act . 
is it a civil debt under Debtors Act 1880 
imprisonment for penalty to Crown 
debtor cannot claim aliment, benefit of 
sanctuary, or cessto 
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133, 
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133 
1384 
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755 
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87 
108 
174 
108 
132 
132 
300 
559 


522 
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721 
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725 
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Fines or Penalties—continued. 
expenses are the same as penalty, except 
that debtor is entitled to aliment 
period of imprisonment . 
First effectual Adjudication (see Cane 
PETITION OF ADJUDICATIONS, II. 
INTER SE) . : é : 


Fishery Boards— 
how charged . 
how charge served on 
Fixtures— 
attachment of, by diligence . 
1. trade fixtures 
(1) affixed by owner of subjects 
rule of heir and executor supe 
to diligence Z 
(2) bondholder’s security over 
personal creditors cannot compete 
with him. . 
(3) affixed by tenant. 
how may tenant’s right be at- 
tache : ; : 
2. ornamental fixtures 


Forged Bill— 
summary diligence upon 
see SUMMARY DILIGENCE, 
Foreign— 
effect of foreign bankruptcy on Scotch 
diligence 5 
see INTERNATIONAL Law. 
effect on poinding . 
F. title of administration does not ex- 
clude diligence of E.-C. : 
competition of foreign bankruptcy with 
adjudger : 
of foreign lawidation with adjudger 
foreign judgments (see JUDGMENTS Ex- 
TENSION). 
Foreigner— 
when charging need not sist a manda- 
tory C 
application by, for ‘fuga. warrant 
application against, for fugw warrant 
Fraud— 
possession obtained by F. of arrestee—as 
founding arrestment 
if by fraud of arrester, he is personally 
barred : 
of common debtor affects arrester . 
bill obtained by, diligence upon (see 
Summary DILIGENCE) ‘ 
Friendly Societies— 
service of arrestment on 
how charged . 
claims of, against officials, preferable to 
diligence : : : 4 
how charge served on 
Fuge Warrants— 
nature and history 
who may grant 
who may apply for 
against what debtors. 
sufficient that debtor is in Scotland 
apprehension of partner of debtor-com- 
an, . 
Chae e granted against debtors ex- 
empt from imprisonment 
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302 
327 


69 
69 
70 


70 
70 


70 
70 


70 
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Fugsz Warrants—continued. 
debtor must be in Scotland when 
warrant executed . 
and probably when granted 
grounds of the application 
1. the debt : 
need not be constituted . 
may be future or contingent : 
landlord against tenant . 
for future terms of annuity 
for future aliment . 
obligation may be ad factwm pre: 
standum 
debt must be clear and specific 
creditor’s oath is prima facie evi- 
dence of debt : 
oath must depone to existence of 
debt 
F. W. cannot be granted— 
(1) if decree granted and im- 
prisonment thereon is com- 
petent . 
but if decree not extracted, or 
charge not expired, or appre- 
hension on Sunday necessary, 
F. W. is competent : 
(2) if imprisonment on the decree 
is incompetent . 
debt under £8:6:8. 
under Debtors Act 1880 
on alimentary debt . 


2. debtor must be in meditatione fuge 
debtor must be leaving the country 
not enough that he has retired to 
the sanctuary 4 ‘ 

soldiers joining their | regiment 
abroad : : : 
traders going abroad 

procedure 
application is “petition . 

Scale: Theale not be asked 
oath of the creditor 
should be taken by magistrate 
partner of creditor eon Dany) may emit 
the oath : : 
when creditor abroad . 
warrant for apprehension 
must debtor be within jurisdiction 
when granted. 
service must be made on debtor in this 
country 
warrant may be “executed on Sunday 
or at night . ; . ; 
examination of the debtor . 
magistrate should himself take 
proof may be ordered 
warrant to commit 
caution required 
warrant must be 
regularly obtained 
defects in warrant . 
appeal 
if caution not found debtor is im- 
prisoned ; 
obligation to cautioner 
bond of presentation . 
presentation of debtor 
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Fuge Warrants—continued. 
procedwre—continued. 
liability of cautioner where debtor not 
presented : 
extinction of cautioner’ 8 obligation 
liability of creditor for wrongful use . 
see REPARATION I. 
liability of agent to debtor. 
liability of officer to debtor 
Funeral Expenses (see DEATHBED). 
Furthcoming— 
nature and object . 
effect of arrestment may be determined 
without F. : 
Court, parties, procedure 
on arrestment in S.D. action 
in D.R. action 
if arrestment is in execution, F. may 
be served with the arrestment’. 
common debtor must be called . 
can he object to the validity of the 


diligence 
when must he be subject to jurisdic- 
tion? . 
transference against ‘his representa. 
tives . 
conclusions of the summons 
where special procedure is necessary, 
particular conclusions must be in- 
serted, ¢.g. where shares to be 
sold 229, 
grounds of action 
F, proceeds on arrestment on the de- 
pendence without further arrest- 
ment ’ 
but decree in the action must be 
obtained . 
effect of submitting the arrester’s 8 
claim to arbitration 
prior arrester may get F, raised by 
later arrester sisted. 
arrestment must be executed before F. 
is signeted 
what must be proved 
funds held under a false name 
defences competent . 
1, to arrestee 
(1) no debt, compensation, pledge, 
lien, ete. : 
subjects carried off by other dili- 
gence, etc. 
that debt arrested not yet due 
does not prevent decree ; 
(2) arrestment invalid . : 
(3) common debtor not called . 
arrestee though successful may still 
be sued by common debtor . 
2. to common debtor . 
arrestee may refer defence to oath 
of common debtor 
extent of arrestee’s debt must be 
proved by arrester 
incompetent defences 
arrestee cannot object to arrester’: s debt 
dispute as to right to arrested subjects 
is generally triedin F, . - 238, 
illegal preference by insolvent cannot 
be reduced in F,  , 
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Furthcoming—continued. 
incompetent defences—continued. 
any person interested may appear in sae 
decree, where ‘debt, goods, shares, etc., 
arrested 239 
order for sale has effect of decree 241 
arrester can only discharge arrestee 
gua arrestee g 241 
Surthcoming against cautioner 241 
1. special loosing or recall . 241 
reclaiming days must have expired. 241 
must common debtor be called 241 
arrestee should be called. 242 
defences and liability of C. 242 
2. general loosing 242 
F. is unnecessary 242 
diligence may be done on ithe bond. 242 
agent-disburser may do diligence for 
his expenses . 242 
F, interrupts prescription of ar- 
restments 223 
sale of arrested ships (see SutPs). 
Future Debt— 
warrants arrestment if debtor vergens ad 
imopiam . 15, 22 
or inhibition . 528 
or adjudication in security 665 
may be arrested 81 
contract price for work not completed 81 
policy of insurance while assured alive. 81 
claims dependent on issue of suit . 81 
decree of furthcoming may be cee 
before debt payable. : 229 
ranking in sequestration for . 182, 187 
recall of arrestment on . 201 
Grass— 
how far poindable . 339 
Ground-Annual— 
competition between creditor in G. 
poinding the ground and trustee in 
bankruptcy oe NN) 
creditor may raise maills and duties 513 
Guests— 
articles belonging to G. are not subject 
to hypothec : - 469 
Harbour Trustees— 
stock and plant not exempt from dili- 
gence 104 
debenture holders. cannot stop under- 
taking by diligence. 104 
Hay— 
how far poindable . 339 
Heir— 
title to adjudge 581 
adjudication against 584 
Heirship Moveables— 
were adjudgeable . 607 
Heritable Creditors— 
competition with arrester as torents . 163 
title to sequestrate for rents . 462 
may poind the ground 493 
although in possession under ‘nails and 
duties 495 
competition between H. C. executing 
poinding of the ground . ; 506 
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Heritable Creditors—continued. 
when does later bondholder’s diligence 
exclude prior bondholder claiming 
the moveables . : 
how must claim be made 507, 
see HERITABLE SECURITIES, PoINDING 
THE GROUND, MaILLs AND DUTIES. 
Heritable Securities— 
diligence on personal obligation and sale 
of subjects competent . : ‘ 
transmission of personal obligation in 
H. S. are adjudgeable . : : 
completion of adjudger’s title 
on creditor's death who is called as 
defender in adjudication . 
competition of H. 8. with adjudications 
with adjudications and inhibitions 
see Bonps, DEBITUM FUNDI. 
Hired Articles— 
how far subject to hypothec . 
Hire-purchase— 
attachment of goods sold on (see Sus- 
JECTS POINDABLE),. 
attachment of fixtures sold on 
Holidays, National— 
service of charge on 
can poinding proceed on 
Holyrocd Palace— 
goods within, cannot be poinded 
Host— 
possession by H. of guest’s effects as 
founding arrestment 


Householder— 
may protest bill : 
his protest warrants summary diligence 


Hypothec— 
1. superior’s, 
ment . 
with landlord | 
2. landlord’s (see SEQUESTRATION FOR 
REN’). 
3. law-agent’s— 
right to decree for expenses 
competition with arrestment 
can client compromise action or dis- 
charge expenses 
agent has no claim till decree 
agent’s claim over Ea. recovered 
. maritime . . ° 
. for privileged debts, see 
(a) DEATHBED AND FUNERAL Ex- 
PENSES. 
(6) WAGES. 
(c) TAXES AND RATES. 
(d@) FRIENDLY SOCIETIES. 


600, 


pompelstion with arrest- 


OF 


Imprisonment, Civil— 
history . : 
warrant ‘and procedure : 
letters of horning and letters of cap- 
tion 
warrant under Personal Diligence Act 
1838 : : 
warrant under Exchequer Act 1856 
warrant must be clear t 
defects in warrant 
defects in prior writs or procedure 
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Imprisonment, Civil—continued. 
warrant and procedure—continued, 
where the debt has been partly paid . 713 
where a sist of execution has been 
granted 713 
apprehension and incarceration of debtor’ 713 
when 713 
privilege of sanctuary 714 
to what debtors available . 714 
mode of apprehension : 714 
debtor should be taken at once to 
prison , 715 
booking the debtor at ‘jail ; 715 
bond of presentation by cautioner 716 
presentment must be substantially 
implemented . 717 
debtor must not be protected by sist 
of diligence 717 
defences of the cautioner 717 
aliment—act of grace 718 
rate of aliment . , 719 
debtor is bound to execute ‘disposition 
onmium bonorum . . 720 
debt is not discharged by liberation 720 
creditor cannot re-incarcerate iad 
ively . 720 
prisoners entitled to aliment . 721 
civil debtors, penalty to private pro- 
secutor 721 
crown debtors, but not debtors ad 
Jacta prestanda ‘ : a (PAl 
debtors exempt from imprisonment . 722 
pupils, lunatics, married women, peers, 
widows of peers, members of Parlia- 
ment, etc. 722 
exceptions in case of married women. 722 
debts for which TPO REE S is now com- 
petent . 723 
limitations introduced by . 723 
1. Small Debts Act 723 
2. Debtors Act 1880 . 724 
taxes . ; : ; A . 424, 457 
fines or penalties due to Crown . - 724 
rates and assessments 725, 458 
obligations ad facta preestanda 726 
what are obligations ajf.p., order for 
consignation : : . 726 
alimentary debts ‘ 728 
effect of imprisonment in making 
debtor notour bankrupt . 731 
sist of execution prevents I. : 755 
liability of creditor for wrongful I.— 
see REPARATION I. 11. 2. 
liability of agent to debtor 804 
liability of officer to debtor : 806 
liability of magistrate to debtor 808 
Incarceration— 
see IMPRISONMENT. 
liability of creditor for wrongful I. 791 
liability of agent to debtor 805 


Incorporeal Rights— 
assignation and arrestment of (see Com- 
PETITION OF ARRESTMENT I. 11.) 
assignation in security of (see Com- 
PETITION OF ARRESTMENT I, II.) 
Indorser— 
summary diligence by I. reacquiring bill 
(see SUMMARY DILIGENCE). 
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Industrial and Provident Societies— 
service of arrestment on : 

how charged . 

how charge served on 


Inhibition— 


history, nature, and object 


KINDS OF INHIBITION AND GROUNDS 
1. inhibition in execution 
on decree or liquid document of debt 
cannot proceed on S.D. or D.R. 


decree . 527, 428, 
may proceed though decree under 
suspension . 


obligation need not be pecuniary 
2. inhibition in security 
(1) on document of debt future or 
contingent . 
procedure by bill for letters 
averment of vergens ad ag die 
etc. 
obligation need not be pecuniary 
on the dependence of an action . 
claim need not be admitted or 


proved : 

nature of the action, consistorial 
actions, declarators, reduc- 
tions 


actions ad facta ‘preestanda 

action by wife and children to 
enforce jus creditt . 

by beneficiary against trustee 

on claim in MP. é ; 

action against firm warrants if 
against partner : 

action is competent in Scotland 
although similar action is de- 
pending abroad 

cannot proceed on S.D. or DR. 
action : 534, 428, 

when may inhibition on the de- 
pendence be used . 

action must be in dependence 
and not asleep : 

when action appealed to House 
of Lords. 

sist of execution does not pre- 
vent I. 

can defender inhibit . : 

married woman does not require 
concurrence of husband . 

agent does not require express 
mandate : ; 


WARRANT FOR INHIBITION 
1. letters of inhibition 
procedure in obtaining 
form of the letters, signeting . 
ground of debt, or the summons, 
must be produced 
also evidence that case not asleep 
Sheriff Court summons must be exe- 
cuted . 
2. warrant in swmmons 
EXEOQUTION OF THE INHIBITION 
former procedure 
present procedure 
1, execution against the debtor 
2. registration of notice . 
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Inhibition—continued. 
OBJECTIONS TO INHIBITION 


1. to the grounds 
amendment or abandonment of action 
2. to the warrant 
vitiations or omissions in bill, letters, 
ete. . 
ground of debt, sum, date, parties , 
must foreigner ‘sist a sabe sel 
3. to the execution 
defects in messenger’s " execution, 
service copy, or register | 
omissions or abbreviations in register 


PROPERTY AFFEOTABLE BY INHIBITION . 


debtor need not be infeft 

right of reversion under ex facie abso- 
lute disposition . 

criterion for determining heritable and 
moveable 

heritable bonds without infeftment 

bonds heritable destinatione 

arrestment and inhibition are mutually 
exclusive : : 

rents and interests 

consigned money, price of lands, title- 
deeds : 6 

jura creditt in trust estate : 

not acquirenda 


EFFECT OF INHIBITION 


generally 

preference belongs only to the inhibitor 

right of party paying inhibitor to 
assignation . 

L. transmits to inhibitor’s representa- 
tives or assignee. 

I. by liferenter is not available to 


tied haleaces must be prejudicial tc to 
inhibitor : 

I. makes the subject litigious 

I. on the dependence is only effectual 
if decree is obtained ; 

effect of extra-judicial settlement or 
of reference 

I. is personal to the debtor 

I. against debtor’s heir 

extent of preference secured by i 

principal, interest, and SanerSs of 
action 

but not the expense of using I. whether 
on dependence or decree . 3 

but the Serene of diligence on the 
decree : - : 


EFFECT IN COMPETITION . 


1. where debtor not sequestrated . 
(1) with purchasers after I. 

inhibitor may annul sale 

sale is irreducible if inhibitor not 
benefited by reduction 

where inhibitor has adjudged and 
obtained decree of oxphy of the 
legal 

Cay ae may require discharge 
of é 

what if I. after the sale : 

or if sale by trustee in sequestra- 
tion . . 
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Inhibition—continued. 
EFFECT IN COMPETITION—continued. 
1. where debtor not sequestrated—contd. 
(2) with security-holders . 
mode of ranking . : 
I. affects the least preferable of the 
rights. 
= by bondholder does not affect 


ae by debtor's heir 

security may be direct or covert. 

lease with grassum, right of re- 
tention, or of extraordinary 
duration, etc., feu Fi 


(3) with creditor subsequent to I. 
ec of corroboration of prior 
eb 
discharge 
inhibited . 
inhibitor is neither benefited nor 
prejudiced by subsequent debts 
(4) with adjudgers . : 
(5) with other inhibitions 
(6) with indirect alienations 
bond of corroboration . 
acts or transactions not struck at. 
(1) law-agent’s retention 
(2) acts of ordinary administration 
renewal ofa bill . : ; 
:Weneteae of a lease at fair rent 
ischarge of rent or interest 
(3) where the debtor is pe 
bound ; 
prior obligation collusive 
right of superior to casualties 
deed granted must not be in itself 
a new contract 
prior bond with obligation to 
infeft 
(4) creditor discharging heritable 
security 
inhibitor should intimate the L to 
the debtor : 
(5) where the act is not ‘prejudicial 
to the inhibitor 
fair excambion—money expended 
on meliorations ; 564, 
(6) prior cash credit heritably se- 
cured 
(7) reversion under ez facie absolute 
disposition : : 
advances after I. seem ‘struck at. 


2. where debtor sequestrated 
debtor discharged on composition . 
debtor—a company—in liquidation 
effect of notour bankruptcy or cessio 
alienations by insolvent, 1621, c. 18 


DISCHARGE AND REOALL OF INHIBITION . 
1. discharge 5 : 
2. recall 
@)elman execution is only recalled 
on payment . : 
(2) I. on the dependence 
(a) nimious and oppressive . 
diligence by papery eit 
trustee . 


of right “by party 
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Inhibition—continued. 
DISCHARGE AND RECALL—continued. 
2. recall—continued. 
(2) I. on the dependence—contd. 
(6) creditor otherwise secured 570 
amount of caution 3 570 
where action is ad factum pre 
standum : F : 571 
procedure in recall 5 byfAl 
in what Court 571, 572 
scoring the I. . 572 
expenses of recall : 573 
a threatened I. may ke jnter- 
dicted : : ¢ . 578 
ENDURANCE OF INHIBITION 574 
personal to party inhibited : 574 
does not fall by death of inhibitor 574 
I. Si with the summons on which 
sed 574 
Ie oss not fall though summons falls 
asleep : : 574 
prescription 574 
REPARATION— 
liability of creditor for wrongful I. 773 
liability of agent to debtor . 803 
liability of officer to debtor 806 
Initials— 
diligence on bill signed by 373 
Innkeeper— 
possession by, as founding arrestment . 110 
Insolvency— 
alienations by insolvent to prejudice or 
diligence, 1621, c. 18 : eed 
Instrument of Protest 406 
Insurance Broker— 
arrestment in his hands good pune 
not possessed of funds : 123 
Insurance Premiums— 
right of heritable creditor to credit for . 522 
Interdict— 
of threatened diligence is competent 195 
I. of sale by claimant of poinded goods 
competent if warrant of sale granted 354 
also of sale under sequestration for rent 476 
or under poinding the ground : 501 
I. by faaitlord of sequestration by tenant 
of sub-tenant . 465 
I. of sequestration ‘for rent on ground of 
irregularity . 482 
I. by prior bondholder of sale under 
poinding of the ground By: later 
bondholder : 508 
I. of threatened inhibition 573 
liability of creditor for wrongful i 
see REPARATION, I. 1. 8 
Interest— 
summary diligence for interest on sum 
in bill 382, 383 
adjudication for I. of debt. 580 
I, on debttum Sandi effect of f adjudica- 
tion on 592, 593 
Intermeddler-— 
poinder is an I. as against landlord 485 
when must action be raised against him 485 
see BREACH OF ARRESTMENT, BREACH 
OF PoINDING 
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International Law in competition between 
diligence and assignments— 
I. HERITABLE ESTATE : 

form and effect of creer vo is "regu 
lated by lex ret site 

title of trustee in British or Colonial 
bankruptcy is exception . . 

but he has not the ete of a 
Scotch trustee 


II. MOVEABLE ESTATE . 
1. universal assignments 
(1) sequestration 
effect as a title to estate is deter- 
mined by lex domicilit 


domicile may he a trading domi- 


cile . : 

transference of estate is deter- 
mined by lex rei site 

estate must be affected through 
the forum of bankruptcy . 

procedure is ruled by lex fort . 

privileges belonging only to Scotch 
trustee 

foreign bankruptey has no retro- 
spective effect . 

1696, c. 5, has no effect ecetras 
territoriwm 

(2) liquidation : 

does not transfer the estate or bar 
diligence ‘ 

Court may restrain creditor ‘doing 
diligence . 

(3) succession . 

effect asa title is determined by 
lex domicilit 

transference of the estate is regu- 
lated by lew rei site . 

Scotch estate must be confirmed 
to 


2, special assignments 
(1) of incorporeal moveables 
validity of assignment is deter- 
mined by lex loci contractus 
transference of the estate is regu- 
lated by lex loct contractus 
(2) of corporeal moveables 
validity of assignment is deter- 
mined by lex loci contractus 
transference of estate is regulated 
by lex rei site . : 
real rights in security are deter- 
mined by lex rei site 
(3) summary diligence 
competency of, is determined by 
lex fort ‘ 


Intimation of Adjudication 
how made : 
when dispensed with 


. 


Issue— 

in action of damages for wrongful dili- 
gence against creditor, agent, and 
officer, separate issues should be 
taken 

in action of damages for wrongful dili- 
gence on fuge warrant : 

or for wrongful imprisonment on decree 
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Joint Interest— 
goods in which debtor has only J. I. 


cannot be poinded . C . 
Joint Obligants— 
how charged . . 
summary diligence against, on bill 


Joint Property— 
is not poindable . : 
even in poinding of the ground 


Joint Proprietors— 
title to sequestrate for rent : 
poinding the ground by creditor of 
Jake ° 
action of maills and duties by IP: 
maills and duties by creditor of J. P. 
adjudication against J.P. . 


Joint Stock Companies— 
service of arrestment on 
in whose hands arrestment to ‘be laid 
how charged . 
how charge served on 


Judgments Extension— 
I. FOREIGN JUDGMENTS . 
decree-conform is granted by Scotch 
Courts 
objections competent ‘to the foreign 
decree : : 
objections not competent 
Scotch Court may decline to recognise 
jurisdiction of foreign tribunal 
judgment must be final ; 
procedure in obtaining decree- conform 
evidence of jurisdiction and finality 
II. BRITISH JUDGMENTS . é 
judicial orders in bankruptcy or liquide. 
tion are enforceable in U. K. . 
orders must be for spe: of money. 
procedure : 
suspension of execution . 
1. Judgments Extension Act 1868 
(1) registration of Scotch judg- 
ments 
certificate cannot be. registered 
after twelve months without 
leave of Court . 
only applies to money decrees 
applies to decrees in absence, if 
jurisdiction not founded by 
arrestment 
suspension of decree ‘or sist of 
execution . : 
Scotch court has jurisdiction in 
suspension as it granted the 


decree, 
(2) Registration of English and 
Irish judgments é 


effect of registration 

after twelve months, registration 
requires leave of Court 

Scotch Court may sist execution, 
but cannot suspend the decree . 

respondent in the suspension need 
not be resident here . 

if action taken where certificate 
could be registered, pursuer will 
not get expenses : . 
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Judgments Extension—continued. 


Il. Britisn supgMENTs—continued. 
2. Inferior Courts Judgments Exten- 
sion Act 1882 . 437 
certificate of judgment may be 
registered in sister country . 437 


decrees of what Courts : . 487 
must be formoney _. 437 
certificate is granted to person 

obtaining judge ent. . 437 
expense of certificate and registry 

may be recovered. 437 
registration entitles to warrant 

for diligence . 438 


only effects within jurisdiction of 
Inferior Court can be attached. 438 

heritage or money cannot be at- 
tached. 438 

registration, where decree - is for 
arger sum than Inferior Court 


can entertain . 438 
registration must be within twelve 

months of decree. 438 
cases to which the Act does not 

apply F . 438 
cancellation of registry : 439 
Court of registry has jurisdiction 

over execution . 5 439 


if action brought instead of | regis- 
tration no expenses willbe given 440 


Judicial Factor— 


in whose hands arrestment to be laid . 88 
arrestment in hands of J. F. of debtor of 
common debtor A - , 5 ks 
how charged . 4 : : 2 . 295 
how charges . 307 
diligence fe J. F. against debtor’s repre: 
sentatives 5 418 
cannot exclude heritable creditor fr om 
raising maills and duties : ~ 519 
Judicial Proceedings— 
liability of litigant for using (see REPARA- 
TION I.) 
Jurisdiction— 


in arrestment on dependence common 
debtor must be subject to jurisdiction 18, 23 


not in arrestment on extract decree ae 26 
common debtor must be subject to J. in 

furthcoming . 227 
summary diligence is only” competent 

against party subject toJ. . 401 
all parties subject to J. are liable to sum- 

mary diligence : 401 
want of J. in foreign Court prevents de- 

cree-conform here . 430 
J. of foreign tribunal may not be recog: 

nised here . 431 


J. in suspension of decree, ‘registered under 
Judgments Extension Act 435, 436 

in registration of certificate under Inferior 
Courts Judgments Extension Act . 438 

see ARRESTMENT AD FUNDANDAM JURIS- 
DICTIONEM. 


Jus crediti— 


inhibition for 530, 532 

arrestment or adjudication of jus credite 
under trust, mortis causa or inter 
Mv08, revocable or irrevocable. . 604 
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Jus crediti—continued. 


see Trust Funps. 


Jus mariti— 


adjudication of 591, 604 


Jus quesitum tertio— 


summary diligence by non-contracting 
party . é ; A e417. 
gives right to inhibit. : : - 528 


Justice of Peace— 


liability to debtor for wrongful diligence 809 


Kirk-Session— 


how charged . - : : : . 803 
how charge served on . : : - 328 


Landlord’s Hypothec (see SEQUESTRATION 


FOR RENT). 


Law-Agent— 


arrestment in his hands. 108, 121 
does not require express mandate to pro- 


test bill . : . 385 
may use inhibition without express man- 

date ; » 535 
diligence by agent disburser against cau- 

tioner in loosing arrestment . . 242 
lien—preference over diligence. . 174 


inhibition cannot compete with lien 550, 561 
hypothec (see HyPpoTHEc). 
liability to the debtor for wrongful dili- 
gence— 
see REPARATION II. 
liability to his client for negligent execu- 
tion of diligence— 
see REPARATION, CREDITOR’S RIGHT OF 


RELIEF, 
Lawburrows— 
nature . : . : ; : . 732 
procedure. : : . 733 
action of contravention of : . 734 
penalty for contravention . : . 134 
what is a contravention. : : . 735 
suspension of letters. : : . 735 
Lease— 
summary diligence upon . 415 
right of heritable creditor to grant. L. . 522 
or to reduce fraudulent L. . . 622 
obligation to grant L. warrants in- 
hibition . 528, 530, 532 
effect of inhibition on granting of L. 559, 562 
L, as ground of adjudication . : . 580 
L. is adjudgeable . : 600, 601 
completion of adjudger’s title to L. = Old 
effect on L. of HOsiey created by ad- 
judication : 2 LOL 
adjudger in possession may grant lease . 623 
its duration and rent . 624 
adjudger’s right to remove tenant or pro- 
prietor . 624 
assignation of L. ‘in competition with 
adjudger. 635 
Suge warrant against tenant for future 
rent C - ; . . - 688 
Legacy— 
if vested is arrestable, though vesting 
subject to defeasance. . 82, 129 
arrestment is annulled if defeating con- 
dition emerges ‘ : . 82, 129 
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Legacy—continued. 
if vesting defeasible at will, power may 
be exercised after arrestment . 82, 129 
see TANTUM ET TALE. 
arrestment of legacy assigned before tes- 


tator’s death . 142 
Legal and Personal Bar— 
to damages for wrongful diligence— 
see REPARATION I. 
Legal of Adjudications— 
nature and endurance 654 
in general A. is ten years 655 
declarator of expiry - 655 
debtor can redeem until ‘declarator of ex- 
piry or positive prescription has run 655 
what is necessary for prescription . 656 
adjudger to obtain declarator must show 
that part of debt is due . 656 
form of summons : 657 
procedure. 657 
accounting by the adjudger 657 
effect of the decree 659 
where it is a decree in absence : 659 
where there are adjudgers entitled to 
part passu ranking . 659 
if adjudger evicted his debt revives 660 
can debtor be barred from redeeming or 
adjudger from raising declarator of 
expiry : 660 
Lessee— 
sequestration by L. for sub-rent . 464 
Letters of Arrestment 22, 24 


Letters of Caption— 


warrant forimprisonment 706, 708, 275, 289 


procedure in obtaining . 708 

when still required 708 
Letters of Horning— 

are used where obligation ad fact. prest. 284 


L. of H. and poinding are used where 


obligation is pecuniary 284 
are still necessary— 
1. where creditor has changed after 
decree but before extract. 284 
2. to enforce decrees of Dean of 
Guild : 285 
3. under special statutes. 285 
e under A.S. 14th December 1756 285 
5. where subsidiary document is neces- 
sary to show amount or creditor 285 
are convenient in some cases . 286 
procedure in obtaining . 287 
executor or assignee should obtain new 
letters 288 
warrant to charge edictally . 324 
necessary for diligence against cautioner 
in general loosing of arrestment 242 


by executor acquiring dishonoured bill 
390, 393 
by assignee acquiring dishonoured bill 392, 393 


by executor or assignee acquiring bond . 417 
inhibition on L. of “HL. 527 
L. of H. are first step to imprisonment . 706 
putting to the horn : 707 
denunciation . 707 
general L. of H. . 278 
Letters of Horning and Poinding— 
a warrant for arrestment 25 
a warrant for charge 284 
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Letters of Inhibition— 
procedure in obtaining . 535 
form of. - . 536 
Letters of Loosing Arrestments 204, 206 
see RECALL. 
Letters of Poinding the Ground 500 


Lex domicilii (see INTERNATIONAL Law). 
Lex fori (see INTERNATIONAL LAW). 

Lex loci contractus (see INTERNATIONAL LAW). 
Lex loci rei sites (see INTERNATIONAL Law). 


Lien— 
nature of 173 
competition with diligence 173 
extent of security, |special and general liens 173 
carriers, innkeepers, workmen 173 
law-agent’s L. 174 
factor’s L. 174 
banker’s L. 174 
defence to furthcoming . 233 
preferable to Crown debt 456 
or taxes. 458 
or rates . 458 
in competition with diligence preference 
is determined by lex rei site 751 
Liferent— 
adjudication of liferent in sg ea 
with arrestment 162 
assignee of L. in security may poind the 
ground . : é - : 494 
L. is adjudgeable . é 600, 604 
assignation to L. in competition with 
adjudger . 635 
Liferenter— 
title to sequestrate for rent 461 
cannot poind the ground 494 
action of maills and duties by 512 
inhibition by L. does not (anause to fiar 552 
Liquidation— 
ranking for wages in L. . 169 
ranking for taxes . 169 
orders in L, enforceable in U. K. 433 
procedure 433 
effect of L. in cutting down diligence 189 
Companies Acts 1886 . 190 
does not apply to nary L. not under 
supervision . 190 
Companies Acts 1862, sec. 163, effect in 
voiding diligence 191 
Companies Acts 1862, sec. 87, does not 
apply to diligence : 191 
Companies Acts 1862, sec. 85, ‘Court may 
stop diligence . 192 
voluntary liquidation not under super- 
vision does not affect diligence 193 
effect of L. on poinding of the ground 509 
effect of L. on action of maillsand duties 524 
effect of L. on inhibition 567 
competition with adjudication 637 
effect of foreign liquidation on Scotch 
diligence . : 745 
see INTERNATIONAL LAW. 
Litigiosity— 
nature of 126 
ee against voluntary alienations 126 
1. effect of arrestment 126 
views of the institutional writers 126 
subject is litigious as to arrestee. 127 
common debtor may bona fide sell it 127 


Ea aly nag 
1. effect of arrestment—continued. 
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bona fide purchaser may acquire it 127 
where purchaser has or has not got 
possession 127 
where disponee gratuitous or purchaser 
in mala fide 128 
L. does not bar diligence 128 
but prevents debtor aiding another 
creditor or renouncing his claim 128 
2. effect of poinding 362 
3. effect of inhibition 553 
4. effect of adjudication . 619 
does not expire with decree 619 
discharge of notice of registration of 
adjudication 620 
registration of notice of action of con- 
stitution, adjudication, and constitu- 
tion and ‘adjudication, creates L. 608, 619 
Loan— 
articles on loan how far ee to hy- 
pothec : . 468 
Lockfast Places— 
warrant for opening L. P. 350 
what are L. P. : 350 
warrant for opening, in S.D. decree 425 
warrant for opening, under D.R. Act 429 
Lodger— 
arrestment of his goods . 110 
articles belonging to L. are not subject to 
hypothec . 469 
Loosing of Arrestment os Rieoarx). 
Lost Bill— 
protest of . 404 
bill must be produced i in suspension of 
charge : 408, 411 
Lunatics— 
cannot be imprisoned for debt 722 
Magistrate— 
liability to debtor for wrongful diligence 
if he act maliciously or with gross 
irregularity . ; : ; . 808 
Maills and Duties— 
nature 511 
in what Court 511 
PARTIES 70 THE ACTION. 512 
1. pursuers : sak 5 
proprietors, disponees, “adjudgers, 
liferenters, heritable creditors, ete. 512 
pursuer need not be infeft 512 
creditor in reserved real burden can- 
not bring 512 
nor superior or his heritable credi- 
tor : 513 
creditor in ground annual may 513 
creditor secured by pro indiviso share 
of heritage . 518 
disponees ea facie absolute do not re- 
quire M. and D. 514 
debt must be in arrear ; . 514 
immaterial that debtor’s estate is 
under judicial management . 514 
effect of assignation of rents in bond 514 
bondholder must claim the rents 
while im medio ; eecbl4 
how the claim must be made . 515 


Maills and Duties—continued. 
PARTIES TO THE ACTION—continued. 
1. pursuers—continued, 
intimation of the nee ie to the 
tenants 
M. and D. is necessary for full pos- 
session 
can the creditor obtain full pos- 
session by a special clause in the 
bond ; 
summary removal of tenant, tenant- 
at-will, or i ie 
2. defenders j 
tenants need not now be called 
Heritable Securities Act 1894 . 
PROCEDURE 
summons, conclusions, service 517, 518, 
may be combined with poumang of the 
ground ; 
defences — compensation, 
widow claiming terce 
EFFECT OF DEOREE 
the creditor has the powers of a pro- 
prietor as to the rents 
creditor cannot vote, or shoot. over 
lands 
title to ingather rents and to seqiues 
trate : 
tenants entering into possession after 
decree may be sequestrated 
proprietor possessing as tenant may be 
sequestrated 
how is diligence to be done against 
tenants not called as defenders 
title to remove squatters, tenants, or 
proprietors 
title to grant leases—duration of lease 
liability of the creditor to the debtor 
—accounting . < 
to postponed bondholders . 
to the public—for feu-duties, 
repairs 
in competition 
1. where debtor is not sequestrated 
2. where debtor is sequestrated 
creditor may acquire a psp 
preference 
3. where debtor under cessio or (a 
company) in liquidation 
adjudger may raise M. and D. 
not necessary to give right to rents 
adjudger must act on the decree 
debtor may lodge defences and object to 
adjudication : ' 
Mala Fides— 
arrestment only possible by M. F. of 
arrester is bad ; 
Mandate in rem suam— 
is anassignation . : : 
Mandatory— 
foreigner need not sist M. to do diligence 
sist of M. by pursuer in adjudication 
Manufacturer— 
arrestment in his hands. 
Maritime Hypothec (see HyporHEc). 
Mark— 
diligence on bill signed by 


retention, 


taxes, 


621, 
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516 
516 
516 
516 
516 
517 
519 
499 


519 
520 


520 
520 
520 
520 
520 
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Married Women— 
alimentary provisions in favour of (see 
ALIMENTARY PROVISIONS). 
savings from A. P. are protected from 
husband’s creditors. 
how charged . 
how charges . 
inhibition by, without husband’s concur- 
rence. 
summary diligence on bills in favour of. 
diligence on bills granted by. 
diligence on bonds granted by 
adjudication on obligation by 
cannot be imprisoned for debt 
exceptions 
Meliorations— 
effect of inhibition on sums expended on 
Mor : : : : 
Members of Parliament— 
cannot be imprisoned for debt 
Mercantile Law Amendment Act— 
competition between seller’s and pur- 
chaser’s creditors 
see COMPETITION OF ARRESTMENT ils 
Merchant Shipping Act— 
service of charge under . 
Messenger-at-Arms— 
arrestment on warrants from Supreme 
Court must be executed by 
may execute arrestment on Sheriff Court 
decree 
charge on warrant "from Supreme Court 
must be executed by .. 
charge on warrant from Inferior Court 
may be executed by : 
liability of, for wrongful diligence (see 
REPARATION III.) 
Minister's Stipend (see PENSIONS). 
Ministers’ Widows’ Fund— 
rates to, preferable to diligence 
see PENSIONS. 
Minor— 
service of arrestment on 
in whose hands arrestment to be laid 
how charged . 
how charges . c 
diligence on bill granted bya 
diligence on bond granted by ; 
effect of not calling curator, or his not 
appearing, where decree followed by 
adjudication 
Money— 
how far poindable . 
cannot be sequestrated for rent 
Moveables— 
how far adjudgeable 
Moveables heritable accessione (see Fix- 
TURES). 
Moveables heritable destinatione— 
arrestment of é 


adjudication of 600, 
Multiplepoinding— 
arrestee doubly distressed should raise 
136, 
does not stay diligence . 136, 


interrupts prescription of arrestments 
decree of preference in MP. is equivalent 
to decree in furtheoming 


INDEX 
PAGE PAGE 
Multiplepoinding—continued. 
M. by arrester on dependence without 
dootbeit isincompetent . 5 . 2382 
but holder of the fund may raise . 232 
103} arrestment is not necessary to found 
295 jurisdiction in M. 254 
307| M. does not exclude executor- ‘creditor 445 
not even consignation or decree of pre- 
535 ference in 445 
387 | claim in multiplepoinding is " equivalent 
396 to intimation of assignation to rents 
417 515, 524, 163 
oe inhibition on claim in M. : . 534 
22 
722 | Negligence— 
liability of creditor, agent, officer, and 
magistrate for N. in use of diligence 
565 (see REPARATION). 
arrestment only possible by arrester’s 
722 negligence is bad — e112 
Next-of-kin— 
arrestment by creditors of, in hands of 
147 deceased’s debtors . 107, 452 
diligence by creditors of 444, 673 
ancestor’s creditors are preferred on move- 
328 able estate for a year 680, 444, 673 
if next-of-kin is a creditor, confirmation 
as such secures a preference 444, 451 
28 | Nimious (see RECALL OF ARRESTMENTS). 
Notary— 
28| bill subscribed by, warrants summary 
diligence. 373 
291} who may act as N. in noting bill 405 
householder as N. - 405 
292| protest must be signed by N. noting bill 408 
Notice of Adjudication— 
registration of 608 
discharge of registration 620 
Notice of Inhibition— 
170| registration of . 540 
Noting (see SUMMARY DILIGENCE, ” pRo- 
CEDURE). 
32 | Notour Bankruptcy— 
38| effect in cutting down trust-deed . 57, 58 
294| effect of arrestment in constituting N.B. 128 
307| equalisation of diligence by N. B. . 179 
395| equalising effect of Bankruptcy Act 1856 
418 180, 188, 363 
requisites for equalisation : 5 igs 
effect of poinding in constituting N. B.. 363 
594) effect of sequestration for rent in con- 
stituting N. B. c 483 
340| effect of N. B. on inhibition . 567 
466| N. B. is created by adjudication 620 
effect of N. B. on diligence where N. B. 
606 before or after debtor’s death (see 
DECEASED DEptor’s ESTATE), 
Oath— 
69} of common debtor is available to ar- 
601 restee 236 
of creditor in fugce ‘Warrant 690 
nature of, by whom taken 695 
141} where creditor i is a partner or foreigner - 696 
773 | Objections to Adjudication— 
223| see ADJUDICATION. 
oe Objections to Execution of Charge (sce 


EXECUTION OF CHARGE). 
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Objections to Extract Decree (see WAR- 
RANTS TO CHARGE AND POIND). 
Objections to Inhibition— 
see INHIBITION. 
Obligation— 
to convey land warrants inhibition . 530 
Obligation ad factum prestandum (see 
AD FACTUM PRESTANDUM). 
Obligation to Account— 


arrestment of. 5 71 
arrestee if trustee need. not be in actual 
possession of funds . : : o | aM 
if agent or factor he must. : 5 fil 
trustee is used in a wide sense : 5 8 
principle of the decisions . 74 
where agent or factor holds negotiable 
instrument . 75 


if trustee is mere shadow, arrestment may 
be used in hands of holder of fund 76, 116 


arrestment of, founds jurisdiction . 205 
sufficient if arrestee is prima facie debtor 256 
when will Court allow a proof : . 256 
Occupant— 
not liable to poinding of the ce un- 
lessa tenant . 499 
Officer— 
officer required for execution of arrest- 
ment ; 3 . : 5 AS} 
for execution of charge : 291 
must not have an interest in the dili- 
gence . 292 
responsible for executing diligence against 
the proper party . ' : . 293 
subscription to the charge. . 315 
subscription to execution of charge . 829 
may be witness against his execution . 335 
liability of officer to debtor for wrongful 
diligence— 


see REPARATION III. 
liability of officer to employer— 
see REPARATION, CREDITOR’S RIGHT 
OF RELIEF II. 
Offices— 
adjudication of . : é c = 602 
Omission— : 
in bill as preventing summary diligence 381 


Pari passu ranking of Adjudgers— 
see COMPETITION OF ADJUDICATIONS II, 


inter sé. 
Parish Church— 
is adjudgeable 3 5 : : . 603 
Parish Councils— 
service of arrestment on. a. ey) 
in whose hands arrestment to be laid 5 Bt) 
how charged . : : : : . 3800 
how charge served Ont are ¢ : . 825 
Parochial Board— 
how charged . ; : : : a 80l 
Partner— : 
furthcoming on arrestment of partner's 
share in partnership : : . 240 
see PARTNERSHIP. 
Partnership— 
service of arrestment on 5 32 
in whose hands arrestment to be laid ooo 
P. is separate persona from partner panel 


arrestment to attach debt due by firm . 114 


Partnership—continued. 
arrestment to attach debt due to partner 
where debt is due by the firm to him 
on action against firm diligence on de- 
pendence or in execution may be 
executed against partners 
arrestment of partnership effects founds 
jurisdiction against firm, not against 
partners . 
arrestment of partner’ s effects will not 
found jurisdiction against firm 
how P. (1) with social name— 
(2) with descriptive name— 
is charged ‘ : . 
and charges 
see SCHEDULE OF CHARGE. 
partner acquiring company debt cannot 
charge co-partners . 
how charge served on P,— 
1. with social name 
2. with descriptive name . 
summary diligence on bills in favour of 
P. with social or descriptive name . 
see SUMMARY DILIGENCE. 
summary diligence on bills against P. 
with social or descriptive name 
summary diligence between co-partners 
on company-bill is incompetent 
but obligation must be really inter socios 
action against P. warrants inhibition 
against partner : 
application by P. for fuga warrant 
application against P. for fugw warrant . 
Payment— 
right of debtor, cautioner, or third Pay 
to assignation . 
offer of P. by debtor to poinder 
must be unconditional . 
debtor’s claim for delivery of extract 
offer should be to creditor or agent 
averment of P. in answer to charge on bill 
partial payments must be noted in the 
charge . : ~ 9804, 
Peers— 
cannot be imprisoned for debt 
nor their widows 
Penalty— 
arrestment in bond containing P. secures 
expenses of furthcoming . ; 
penalty is restricted to actual expense 
charge for t : : F ‘ 
adjudication for . ‘ : . 588, 
penalties (see FINES), 
Pensions and Salaries— 
Crown servants’, civil, naval, and mili- 
tary, cannot be attached 
no portion can be arrested 
Court may order payment of portion to 
trustee 
professor’s salary, minister’s stipend, can 
be arrested. 
annuities from Ministers’ Widows’ Fund 
are not arrestable 
annuities from burgh schoolmasters’ fund 
are arrestable 
as to attachment for alimentary "debts 
(see ALIMENTARY PROVISIONS). 
pensions, when adjudgeable . 
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100 
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Per Procurationem— 
diligence on bill signed P. P. ; . 873 
Personal Bar— 
arrester may be personally barred . 90, 112 
also poinder . : . 866 
as defence to damages for wrongful dili- 
gence— 


see REPARATION I, 
Personal Obligation— 
of common debtor does not bind arrester 128 
Piano— 


how far poindable . : : : . 346 
Plans— 
cannot be poinded . 5 : : . 3844 
Pledge— 
nature of 6 : : ; aA 
delivery necessary . : 3 alyal 
competition with arrestment . : ae nlyl 
where pledgee parts with possession . 171 
P. of documents of title, title-deeds a alyal 
extent of security . 172 
security may be extended by agreement, 
but not to bee arrester . ce Wp”) 
creditor of pledgee may attach his in- 
terest. 172 
is assignation in security of corporeal 
moveablesaP.? : . 154-157 
P. is a defence to furthcoming ; 233 


in competition with diligence preference 
of P. is determined by lex rei site . 751 


P. is preferable to Crown debts. . 456 
or taxes. : : . 458 
or rates . : : : : : . 458 
Plough Goods— 
cannot be poinded in time of tillage . 344 
Pluris petitio— 
its effect on adjudication : : . 596 
Poinding, Personal— 
nature of =. 274 
warrant for (see WARRANTS TO CHARGE 
AND PoIND). 
on 8.D. decree ° : : : - 425 
on D.R. decree. : : : . 429 
when can P. proceed , j ; 5 Lys 
charge must have expired . ; . 337 
cases in which no charge is necessary. 337 
cannot be executed during sist . . 3837 
calculation of days of charge. . 338 
how long after the charge . 338 
not on Sundays or national Fasts— 
holidays . : : . 338 
must be during daytime : 338 
subjects poindable or not (see Sunszcts 
POINDABLE). 


extent to which effects can be poinded . 3847 
for principal, interest, expenses, dues 
of extract, expenses of pounding and 


sale . 3847 
expenses of the charge : 347 
excessive amount cannot be poinded . 347 

mode of executing the poinding F . 348 
appraisement, witnesses. 348 
offer to debtor and adjudication to 

creditor . 348 
schedule of poinding . : : . 3849 
valuators and valuation < . 3849 
lockfast places . ; ; : . 8650 


Poinding, Personal—continued. 


where payment offered 
officer must stop poinding . 
expense of charge and poinding need 
not be tendered 
unless delivery of extract decree is 
desired : 
tender must be unconditional 
offer should be to creditor or his agent 
goods claimed by third party . 
goods in debtor’s possession may be 
poinded 
officer should ascertain that debtor is 
the tenant 
third party claiming goods i is examined 
on oath by officer . 
where written title is produced . 
party illegally stopping poinding and 
removing the pee is liable in 
damages . 
claimant should ‘appear in the poind- 
ing and claim . 
or if warrant of sale granted, apply for 
interdict. 
if only a preference is claimed this will 
be determined in the poinding > 
creditor of poinder jest in debtor’s 
hands 
claim of damages by owner 
conjunction of creditors . 
must be claimed before poinding com- 
plete 3 5 “ 
reporting the execution 
requisites of the E. 
breach of poinding . 
effect of 
purchaser of poinded effects 
use of poinded effects by debtor . 
the sale . : c 
warrant, time, place, advertisement : 
service of notice on debtor and pos- 
sessor of effects 
Sheriff’s duty is ministerial 
warrant of sale must be applied for 
without undue delay : ; 
mode of sale 
adjudication to creditor 
reporting the sale 
register of poindings . 
claims by other creditors . 
greet of fund—procedure as in 
M : : 
who may claim . 
mode of ranking where goods sold or 
delivered to the creditor . 
where claim made after poinder has 
received proceeds of sale . 
effect of poinding— 
as to “‘litigiosity,” or affecting subjects 
tantum et tale, is similar to arrest- 
ment (see these titles) 
makes debtor notour bankrupt 
is implement of the decree . 
assignee or executor—right to poind 
or sell on old, or to obtain new, 
warrant . c 
effect in competition — 
1. where there is notour bankruptcy . 
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Poinding, Personal—continwed. 
effect in competition—continued. 


equalising rule of Bankruptcy 
Actas 
sequestration cuts down diligence : 
but poinder gets his expenses . : 
poinded effects pass to the trustee . 
2. if equalising rule inapplicable, pre- 
ference depends on completion of 
poinding 
when is poinding complete 
competition with— 
(1) arrestment . : 366, 
(2) other poindings : : 
(3) Sepa Ngue Sb areewts 
(4) Crown arrestment . 5 
(5) poinding of the ground . 366, 
(6) real rights of security 
(7) executor-creditor 
poinder may be personally barred 
as to competition with landlord’s hy- 
pothec (see SEQUESTRATION FOR 
RENT). 
as to effect of alienations by insol- 
vent, notour bankruptcy, seques- 
tration, foreign bankruptcy, 
cessio, liquidation (see Com- 
PETITION OF ARRESTMENT, etc., 
DLL Ven Veen Valen VLD) 
poinding for Crown debts 
right of poinder to assignation of land- 
lord’s hypothec 
sist of execution prevents poinding 
liability of creditor for wrongful Bee 
Liabilie of agent to debtor for wrong: 
flee eee : 
liability of officer to debtor 
Poinding of the Ground— 
nature and history 
distinction from personal poinding 
PARTIES TO THE AOTION— 
ih pursuers — bondholder, annuitant, 
creditor in real burden, ground 
annual, etc. 
by superior, for feu- duty, ‘relief, com- 
position : 
not competent to proprietors, life- 
renters, or creditor on ex ia ab- 
solute title . 
is it competent to a djudgers? 
not competent to creditor secured by 
registered lease 
pursuer must be infeft or connected 
withan infeftment, when summons 
served . 
can creditor who has parted with the 
debitum fundi use this PERS ROD 
for arrears 
separate creditors cannot raise one 
action . 
2, defenders 
"action is incompetent against occu- 
pant, not a tenant 4 : 
PROCEDURE— ; 
the summons and its service 
warrant to inventory . 
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864 
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364 
364 
159 
366 
366 
366 
505 
366 
452 
367 
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463 
755 


770 


802 
806 


491 
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Poinding of the Ground—continued. 
PRoOcEDURE—continued. 
the decree and its execution 
no charge—poinding and sale. 
third party claiming the goods . 


subjects attached— 


1. goods belonging to the debtor 
joint property . 
where security pro indiviso share 
goods must be on the ground when 
summons served . 
2. goods belonging to tenants 
poindable to extent of past and cur- 
rent rent 
officer must ascertain tenant’s Tent . 
3. goods belonging to singular suc- 
cessors or their tenants 
subjects not attached— 
1. moveables not on the fundus 
2. goods belonging to third parties 
goods sold by the debtor— Sale of 
Goods Act : 
EFFEOT— 
poinding may be executed although 
debtor has died, or lands have been 
sold, or tenants have changed, since 
decree 
on moveables left on the ground. 
accumulates arrears of interest 
im competition with other orto or 
rights , 
1. debtor not sequestrated or, 
company, in liquidation . 
criterion of preference . 
competition with poinding or 
arrestment where  creditor’s 
infeftment prior or subsequent 
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500 
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501 
501 
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502 
502 


502 
502 


503 


503 
503 


503 


505 


to competing diligence 505, 506, 163 


competition with bona fide pur- 
chaser. : 

with preferable debts . : 

with other poinders of the ground 
—superior, bondholders 

within what time can prior bond- 
holder secure his preference 

how is the preference of superior 
or prior bondholder made good 


. debtor sequestrated : 
poinding is only preferable for 


current interest and year’s 
arrears 
restriction applies to all poind. 
ings. - 
3. debtor, a company, in liquids. 
tion . 


restriction applies to liquidations 
by or under supervision of 
Court : ; ‘ - 7 
first bondholder must not un- 
necessarily prejudice later bond- 


holder or subsequent ds 
tor 
liability of creditor for wrongful P. 


Police— 
possession by, of recovered property, as 
founding arrestment : 


506 
506 


506 
506 
507 
508 
509 
509 


509 


509 


111 
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PAGE 
Police Commissioners— 
service of arrestment on Z : ; 34 


how charged . 300, 301 
Policy of Insurance— 
arrestment of . 45, 81 


P. by husband or wife as alimentary pro- 


vision . . : ; 5 EY) 
Poor Rates— 
competition with landlord 488 
Possession— 
as founding arrestment (see ARRESTEES 
—IN WHOSE HANDS I. 8). 
Post— 
arrestment cannot be served by post . 30 
charge cannot be served by post 319 
not even on S.D. decree 424 


edictal charge may be served by post if 
warrant from Sheriff Court : 


Post-Office Savings Banks— 


323 


service of arrestment on. . 84 
in whose hands arrestment to be laid . 40 
Power of Appointment— 

attachment of, by diligence . 76 
debtor may exercise power for creditors . 76 
power of disposal mortis causa ‘ 77 
may be exercised notwithstanding arrest-_ 

ment . 182 
see ApsUDICATION, SuBsEcTs ADJU DGE- 

ABLE. 


Preferences of Ancestor’s Creditors (see 
DECEASED DEBTOR'S ESTATE). 


Presbytery— 
service of arrestment on. : 6 . 84 
how charged . 300 
how charge served on 328 
Prescription— 
P. of arrestments—period 223 
interruption of : 223 
arrestments on $.D. actions . 422 
on D.R. actions 428 
P. of inhibitions . 574 
P, as an objection to the ground of ad- 
judication 5 : . 598 
negative P. works off adjudication 6 Caghl 
interruption by possession or infeftment 631 
positive P. makes adjudger’s right irre- 
deemable - 655 
negative P. does not cut off debtor's 
right of redemption : 656 
but cuts off his right to plead extrinsic 
objections 661 
negative P. cuts off posterior adjudger’s S 
right to redeem or for accounting 662 
or for part passu ranking 643 
also when these claims are made on a 
singular successor . ; 643, 662 
negative P. cuts off ign to claim pari 
passu ranking . “ 643 
does the positive P. do so . 648 
will positive P. cut off right of account- 
ing by posterior adjudger against 
singular successor - 662 
effect of negative P. on adjudication 631 
on right to plead objection to adjudica- 
tion : : 5 631 


INDEX 


Prescription—continued 
P. of client’s claim against agent for 
wrongful diligence . ; c 


Presentation— 
of debtor : 
of debtor im med. fugee ; ; 
Privileged Debts (see DEATHBED Ex- 
PENSES, WaAGEs, TaxeEs, RATES, 
FRIENDLY SOCIETIES’ CLAIMS). 
competition with arrester or poinder 
competition with executor- creditor 
competition of landlord with— 
1. Crown debts, taxes, and rates 
2. superior’s hypothee 
3. servant’s wages 
4, deathbed and funeral expenses 
competition with poinding of the ground 
Process Caption— 
liability of SY etal for its am EINE 
use. ¢ 
liability of agent 
Professor’s Salary (see PENSIONS). 
Prohibitions— 
against selling or uneeniney do not pre- 
vent arrestment 
Promissory Notes (see BILLs, SUMMARY 


DILIGENCE). 
Promoters of Companies— 
how charge served on . é ; é 
Proprietor— 
cannot poind the ground . . 
action of maills and duties by 512, 
removal of, by heritable creditor . 516, 


Pro indiviso Proprietors (see JoInT PRro- 
PRIETORS). 
Protest (see SUMMARY DILIGENCE, PRo- 
CEDURE). 
Public Burdens— 
payment by heritable creditor of 
his liability for 
Public Rights— 
are not adjudgeable 
Pupil— 
service of arrestment on : : 
in whose hands arrestment to be laid. 
how charged . 
how charges . : 
summary diligence against P. is incom: 
petent . 
effect of not calling tutor, or his not ap- 
pearing, where decree followed by 
adjudication - 
P. cannot be imprisoned for debt . 
Purchaser— 
competition between P. of arrested goods 
and arrester : 
see LITIGIOSITY. 
P. of goods for sale, after sequestration 
for rent . 
competition between the landlord and 
P. of hypothecated effects 
sale in open market : 
Sale of Goods Act 1893 . 
P. of adjudication . : : 
is affected by personal obligation : 
or by debtor's claim of accounting . 
or by part passu ranking 
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31 
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Railway Company— 
service of arrestment on 
in whose hands arrestment to be laid 
rolling-stock and plant are not arrestable 
in execution 
possession of goods by, founds: arrestment 
possession of passenger’s effects does not 
possession of carriages of other company 
founds arrestment . 
lands used by, are not adjudgeable 
tolls of, are adjudgeable 
Ranking— 
adjudication, securities, and inhibitions, 
in competition 
canons of R. 
see COMPETITION. 
Ranking and Sale— 
arrestment in purchaser’s hands 
arrestment of debtor’s reversion 
competition with adjudication 
Rates— 


638, 633 note 


INDEX 
PAGE 
Recall and Loosing of Arrestments—conid, 
34 “ability of cautioner— 
39 1. special loosing or recall . 
cautioner may offer the arrested 
104 goods at any time : 
111 is he liable for ge fall of mar- 
11] kets, etc.? . 
where the subject is again arrested , 
111 cautioner differs from cautioner 
603 in suspension, as former cannot 
603 object to the arrester’s debt. 
former can, latter cannot, object to 
judicial reference 
647 latter is charged on the bond, 
652 former is sued in the furth- 
coming ‘ ; ; 
2. general loosing 
48 must pay debt and expenses 
49 recall of arrestments in S.D. action 


preference over diligence 169 
ranking in bankruptcy or liquidation 170 
diligence for recovering 458 
Burgh Police Act 1892 . . 458 
imprisonment for 725, 458 
preferable to landlord 458, 488 
rank equally with taxes and wages 458 
no preference over lien, pledge, or real 
security over heritage 458 
Real Burdens— 
see Bonds and DEBITUM FUNDI. 
R. B. by reservation are not arrestable . 47 
and creditor cannot raise maills and 
duties. 512 
R. B. are adjudgeable ; 600 
Recall and Loosing of Arrestments— 
1. arrestment in execution is only re- 
called on payment . 195 
exceptions 196 
2. arrestment in security may "be recalled 
with or without caution . a Uy 
(1) without caution (a) nimious or 
oppressive 197 
if arrestment is without warrant 
recall is unnecessary, but should 
be applied for 200 
(b) debt future or contingent, debtor 
not vergens ad inopiam 201 
(c) creditor secured by other diligence 201 
(2) on caution 7 : 202 
amount of caution . 202 
procedure in loosing é 204 
letters of special and general loosing . 204 
reclaiming . 5 ‘ 207 
procedure in recall— 
in what court 207, 209 
by motion or petition ? . 208 
reclaiming and appeal 209 
title to petition for recall 209 
disputed question of right to arrested 
subject cannot be tried 210 
owner may petition for delivery 
without recall : 211 
recall may be extra- judicial 211 
expense of recall 212 
effect of loosing 213 
effect of recall 214 


Recall of Inhibition— 
see INHIBITION. 


Recall of Sequestration for Rent— 
when competent, consignation of rent 


Record— 
error in R., in registering inhibition 
Redemption of Adjudications— 
of general adjudication 2 
by whom can claim be made 
form in which claim may be made 
claim may be made by separate process 
or in declarator of expiry of the 
legal . c ; 
when can the claim be made 
effect. of prescription on claim by 
debtor or later adjudger . “ 
claim may be made against sin gular 
successor in the lands 
effect of prescription on singular suc- 
cessor where claim by debtor or 
co-adjudger ; 
accounting by the adjudger ; 
right of debtor or co- sa a to 
‘assignation 
debt is moveable only on decree 
action of R. is not necessary to extin- 
guish adjudication . 
renunciation, discharge, or 
decree need not be registered . 
payment of prior by posterior adj ndger 
adjudication may he restricted 
of special adjudication 
Redemption of Bonds— 
effect of consignation on nature of se- 
curity . 
attachment of consigned fund 
Reduction— 
when arrestment competent on 
arrestment as founding jurisdiction in 
R. of execution of charge 3 
inhibition on action of RB. 
R. ex capite inhidbitionis (see INHIBI- 
TION, EFFECT OF) . 
R. of ground of debt as defence to adjudi- 
cation. . 
R. of diligence 
DILIGENCE). 


extract 


(see SusPENSION oF 


531, & 
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663 


663 
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Registration— 
equivalent to intimation of assignation . 
R. of transfer of shares not necessary to 
exclude arrestment . . 
R. of execution of charge 
R. of protest . 
of bond 
of sequestration for rent 
Religious Bodies— 
how charged . 
how charge served on 
Removing— 
of proprietor by heritable creditor. 516, 
of squatters : : é 
of tenants . 621, 
of tenants or proprietor by adjudger 
sist of execution prevents R. 
Rents and Interests— 
arrestment of : 
what is current rent. 
A. between term and 28th of month 
backhand rent, A. of 
forehand rent, Sore © 
effect of prepayment by debtor 
tenant’s right to retain or compensate 
effect of Apportionment Act . 
byegonerents, not affectable by inhibition 
right of adjudger to R. and I. a (PAs 
need not intromit with . : : 
maills and duties not necessary 
must claim rents while in medio 
accounting for 
adjudger’s right to remove tenants or 
proprietor 
assignation to R. in competition with ad- 
judger 
see MAILLS AND Dutizs, 
Repairs— 
liability of heritable creditor for 
R. by adjudger . 
Reparation for Wrongful Diligence— 
I, LIABILITY OF THE CREDITOR TO THE 
DEBTOR— 
creditor is liable for personal fault 
also for fault of agent or officer . 
debt-collector is not liable for fault of 
agent . . 
distinction between diligences requir- 
ing and not requiring a aptoie) 
warrant . 
in 8.D. or D.R. action, damages can 
only be claimed for ‘pregularity i in 
diligence subsequent to decree 
judicial proceedings 
litigant must have acted maliciously 
taking decree where the debt has 
been paid : 
malice must be averred 
taking decree in actual knowledge 
that debt paid 
taking decree after agreement to 
stop proceedings . 
recording the protest of a bill is a 
judicial proceeding 
mercantile sequestration— 
when must malice be averred in 
action of damages for sequestra- 
tion or cessto : 
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142 


143 
336 


766 


Reparation for Wrongful Diligence. —contd. 
I. LIABILITY OF THE CREDITOR TO THE 


DEBTOR—continued. 


diligence—t. against property 


1. the charge 


creditor is liable for wrongful 


charge : 

(1) warrant irregular ‘ 

(2) service irregular . 

(3) charge unjustifiable, as debt 
paid, agreement to give ae 
etc. 

when must the diligence be re- 
duced : : : : 

2. poinding 


creditor is liable for wrongful 


poinding . 
(1) warrant bad, (a) warrant il- 
legal, (b) charge irregular 
(2) irregularity in the poinding . 
inclusion and sale of third 
party’s goods 


(3) poinding unjustifiable, as debt 


paid, tendered, sist ee 
etc. : 
creditor is liable although ig- 
norant of the payment, etc. 
raising MP. does not operate a 
sist 
3. arrestment in security and inhi- 
bition : 
if arrestment regular, malice must 
be averred : 
if irregular, it is sufficient to aver 
wrongful use - 
(1) arrestment without warrant 


(2) arrestment irregularly executed 


no action for technical infor- 
mality in the service , 
. arrestment im execution 
. poinding of the phases: 
. adjudication 
: sequestration Sor rent . 
creditor is liable for wrongful 


ND OUP 


use : 
(1) irregularity i in the diligence 


warrant to carry back ats 


8.D. and D.R. sequestrations 
are protected up to decree, 
but not for pesky dili- 
gence . 

(2) diligence unjustifiable, as rent 

paid, consigned, etc. . : 

tenant not having full See 
sion. 

good faith and probable cause 
is no defence 

what if diligence not required 
for landlord’s protection 

reduction of sequestration is not 
necessary 

action of damages by a compet- 
ing creditor . : 0 

8. interim interdict : 
(1) interdicts inverting possession 
damages are due if interdict is 

recalled c 

amount of damages . 
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Reparation for Wrongful Diligence—contd. 
I. LIABILITY OF THE CREDITOR T0 THE 
DEBTOR—continued, 
diligence—t. against property—contd. 
8. interim interdict—continued. 
(2) interdicts continuing posses- 
sion 
malice and want of probable 
cause must be averred . 
interdictor need not be entitled 
to possessory Judgment 
(3) interdict by one creditor against 
another creditor executing 
diligence 
amount of damages for wrongful 
diligence against property 
I. against the person . 
1. fuge warrants . : 
creditor is liable for wrongful use 
(1) warrant or procedure irregular 
(2) application unjustifiable 
(a) debt not due 


(0) no intention to alscond 
form of issues . 5 
2. civil imprisonment. : 


creditor is liable for wrongful use 


(1) diligence irregular . 
warrant bad. ; : : 
apprehension or incarceration ir- 
regular . 


(2) diligence unjustifiable, as debt 
paid, agreement to give delay 
diligence “by partner oe co- 
partner . . 
creditor’s motive is only i impor t- 
ant where the diligence is 
illegal . 
form of issues . 5 
3. process caption : 
may be used if writ borrowed or 
illegally carried off 
creditor is liable for wrongful use 
amount of damages for wrongful 
diligence against the person 


Legal and personal bar to reparation . 
1. decrees in foro contentioso 
diligence thereon does not give 
rise to damages although de- 
cree reversed or reduced 
decree must be legal and ex facie 
regular : 
2. decrees in absence : 
(1) defender properly cited . 
(a) in ignorance of the action 
(b) in knowledge of it 
should have objected to decree 
being granted 
personal bar applies 
his appearance must have 
been able to prevent decree 
(2) defender wrongfully cited 
(a) in ignorance of the action . 
(6) in knowledge of it 


Il. LraBiliry OF THE AGENT TO THE 
DEBTOR— 
agent is only liable for his own fault . 


791, 
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Reparation for Wrongful Diligence—contd. 


Il. LraBiniry OF THE AGENT TO THE 
DEBTOR—continued. 
action should conclude aegis 
against agent and client 
agent taking decree where debt paid . 
1. the charge 0 
(1) warrant illegal or irregular 
(2) warrant regular but oc de- 
fective . 
(3) charge unjustifiable, as debt paid, 
tendered, sist granted, etc. 
agent must know the fact which 
makes diligence unjustifiable 
2. poinding c : . : . 
(1) warrant bad : 
(2) irregularity in the poinding 
(3) poinding unjustifiable 
3. arrestment and inhibition 
4. fuge warrants 
5. civil imprisonment ; 
(1) warrant illegal or invalid . 
(2) irregularity in apprehension or 
incarceration : . 
(3) diligence unjustifiable 
6. process caption 


Ill. LiaBiciry OF THE OFFICER TO THE 


DEBTOR— 

officer is only liable for his personal 
fault 

his cautioner is directly liable to the 
debtor. , 

1. warrant illegal or defective . 

2, irregularity in procedure : 

diligence executed against wrong 


party . 
3. diligence unjustifiable, as debt paid, 
sist granted . 
officer must know the fact which 
makes diligence unjustifiable 
if defect is in service, the execution 
if regular must be reduced . 


IV. LIABILITY OF THE MAGISTRATE TO 
THE DEBTOR— 
1. where he acts maliciously 
2. where he commits gross irregularity 
separate issues should be taken against 
creditor, agent, officer, and magis- 
trate : 


THE CREDITOR’S RIGHT OF RELIEF— 
I. Liability of agent to client— 
1. agent must use care and skill in 
‘executing diligence . 
degree of skill required 
immater ial that agent is agent for 
the poor or acts gratuitously 
illustrations of negligence 
not liable if statute obscure . 
must know institutional writers 
and decisions 
not liable if no clear rule of law 
or practice 
if practice, agent should follow it 
extent of the client’s claim . ; 
client may claim relief before 
extent of loss ascertained . 
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Reparation for Wrongful Diligence—contd. 
THE CREDITOR’S RIGHT OF RELIEF—contd. 

I. Liability of agent to client—contd. 
intimation should be given to 
agent when damages are claimed 


from the client 
2. agent must not delay to execute 
‘diligence : 
diligence on bills, failure to use 
arrestments or to attach the 
person. 5 _teilllsy. 
extent of claim for agent’ s neglect 
agent is liable for the debt . : 
is entitled to an assignation 817, 
if debt was not constituted, the 
amount is open to inquiry : 
defences pleadable by the agent . 
(1) no debt due i 
(2) debtor insolvent . 
(3) creditor personally barred by 
discharging the debt : 
agent is entitled to assigna- 
tion . : A : 
(4) diligence null because of 
prior defect 
pursuer must state clearly agent’s s 
duty and failure 
firm is liable for fault of partners 
agent is hable for employees and 
sub-agent 
is local agent liable for town ‘agent 
claim is extinguished by ae 
tion or abandonment 
claim transmits to or against re- 
presentatives of creditor and 
debtor 
Il. Liability of the officer to his em- 
ployer— 
officer must show skill and dilivence 
officer should proceed on receipt of 
instructions 
defences competent to him 
extent of his liability 
client should at once intimate to the 
officer the claim on him 
liability of the officer’s cautioner 
Representative— 
personal liability on bill 
personal liability on bond ; 
Restriction of Adjudication 663, 
Restriction of Arrestment— 
see RECALL. 
Retention— 
preference over diligence 
R. by tenant against creditor raising 
maills and duties 
as an objection to intimation ‘of adjudica- 
tion . 
as a defence to adjudication 
Reversion, Right of — 
sce Trust Funps. 
attachment of R. under disposition ex 
facie absolute or expressly in security 
601, 
adjudication of 
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174 
519 


609 
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602 
635 
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PAGE 
Reversion, Right of—continued. 
right of R. under caw facie absolute dis- 
position of heritage, affectable by 
inhibition 546 
effect of inhibition on R. under ext facie 
absolute disposition ; . 565 
R. under assignation of moveables in 
security, arrestment of (see Com- 
PETITION OF ARRESTMENT I. 11.) 
Right of Election— 
arrestment will not attach . , - 132 
adjudication or sequestration will . 132 
Right of Presentation— 
is adjudgeable 602 
Right of Revocation— 
adjudication of : . 604 
or of right of reduction . 604, 607 
Rolling Stock— 
and plant of railway loki are not 
poindable : 346, 104 
Royal Bank of Scotland— 
service of arrestment on 33 
how charged . 300 
stock cannot be arrested 104 
but may be adjudged 588 
Sale— 
of arrested ships (see SHIPS). 
of goods in furthcoming (see FuRTH- 
COMING, decree). 
under poinding (see POINDING). 
under poinding of the ground 501 
under sequestration for rent (see SEQUES- 
TRATION FOR RENT). 
Sale of Goods Act 1893— 
competition between seller’s and pur- 
chaser’s creditors . 148 
securities over moveables 149, 150 
see COMPETITION OF ARRESTMENT I. II. 
does not affect landlord’s hypothec 466 
Sale or Return— 
goods on. or R. are subject to hypothee 470 
Sanctuary— 
goods in sanctuary may be poinded 340 
debtor in 8. cannot be apprehended 714 
privilege does not apply to Crown 
debtor . 714 
or debtor in obligation ad fact. preest. 714 
or against fuge warrant 714 
or for debts contracted in S. 714 
retiral to S. creates notour bankruptcy . 714 
Savings Bank— 
claims of, against officials, BEXESOI to 
diligence 170 
see Post-OFFICE SAVINGS BANKS. 
Schedule of Arrestment— 
see SCHEDULE OF CHARGE. 
essentials of . 84 
defects in ‘i 35 
must clearly identify subject arrested 36 
A. may attach more than sum mentioned 36 
must state character in which arrestee 
holds fund (see ArresTEEs ILI., 
SPECIAL PARTIES), 
Schedule of Charge— 
form 290 
formalities must be strictly obser ved 291 


Schedule of Charge—continued. 
i REQUISITES— 
1. officer’s name . 
officer entitled to execute 
2. the warrant 
charge must be conform to and must 
identify W. . 
date of W.—date of extracting 
3, names of parties 
must be correctly set forth 
“4, the command . e 
5. party charged . : 
must be correctly designed : 
debtor liable in vi Rasch capa- 
city 
trustee, executor, 
married women, 
judicial factor . 
if debtor dead, debt must be con- 
stituted against representatives . 
joint obligants, ad fact. prest., bills 
unincorporated companies 
(1) partnership with social name 
the company, all or any partners, 
may be charged 
messenger’s duty is to find out 
the partners . 
immaterial that partner’s | $s name 
is not in decree 
if person charged denies he is 
partner. 
dissolved company ¢ or partners 
may be charged 
debt must be ily constituted 
against the company 
if company dissolved it is sufli- 
cient to call all the partners 
within the jurisdiction . 
individual trading under firm 
name . 
(2) partnership with descriptive 
name . 
charged by its name and names 
of three partners . A 
if debt constituted, diligence 
may be done against each 
partner. 
corporations are charged i in cor- 
porate name . 
joint-stock companies, bur chs, 
school boards, ete. 
person authorised by corporation 
may be charged 
bodies charged through their ofiicials 
association may nominate offi- 
cials who may be charged 
6. subject-matter of charge . 
(1) pecuniary obligation . 
partial payments ; 
where charge excessive i 
charge for a penalty 
charge must be specific 
(2) obligationad factum preestandum 
7. party charginy or to be patd— 
must becorrectly named and designed 
trustee, executor, pupil, minor, mar- 
ried women, cwrator bonis, judicial 
factor . : : : 


pupil, minor, 
curator bonis, 


306, 


INDEX 


PAGE 


885 
PAGE 
Schedule of Charge—continued. 
ITs REQUISITES—continued. 

7. party charging or to be paid—contd. 
foreigner need not sist mandatory . 307 
charge must be to pay to the creditor 

in the decree or his successor 308 
charge by agent-disburser 308 
assignation of extract-decree carries 

diligence 308 
diligence by assignee (see AssIen EE) 308 
charge cannot proceed in name of 

deceased 309 
but it may in name of dissolved com- 

pany : 309 
company, corporation, or association 

as creditor : 309 
form of the charge . 309 

one partner may use firm name to 

make the instance good 309 
an individual cannot do diligence in in 

name of a firm with descriptive 

name . 310 
debtor may consent to diligence at 

the instance of an individual 310 
diligence by partner acquiring a 

company debt against seagate 

is incompetent : 310 
creditor cannot execute summary 

diligence and also raise ordinary 

action . 3ll 
creditor may use all kinds of dili- 

gence . 311 
effect of sist of execution in staying 

acharge 312 
payment by debtor, third party, 

cautioner, ete.—right to an as- 

signation - 312 

8. the days of charge . : 313 
number must be set forth 313 
date of charge must be given . 313 
table of . 314, 315 

9. witness’ name and ‘messenger’ sub- 

scription 315 

Schedules of Inhibition— 
defects in : 545 
School Boards— 
service of arrestment on. : Be 
in whose hands arrestment to be laid 39 
how charged . : 300 
how charge served on 325 
Schoolmasters (see PENSIONS). 
School Rates— 
competition with landlord 488 
Securities over Moveables— 
competition with arrestment (see Com- 
PETITION OF ARRESTMENT I. It. 2). 
Separation and Aliment— 
arrestment on action for 20 
inhibition on action for . 531 
prevents acquisition of preference by 
diligence . : 184 
effect in cutting down diligence 184, 364 
diligence enures to the tr ustee Loo 
effect as an equalising diligence 185 
subjects vest in trustee, ‘under burden 
of the diligence ; 186 
trustee may apply for deliv ery 186 


886 


Sequestration—continued. 


if bankrupt divested by diligence trustee 
has no claim 

effect of consignation by bankrupt 

value of diligence must be deducted in 
ranking . 

future and contingent creditors 

S. of deceased debtor 

creditor deprived of diligence gets his 
expenses. 

effect of S. on poinding of the ground 

competition between S. and creditor rais- 
ing maills and duties 

effect of S. on inhibition 

where debtor discharged on composition 

competition of S. with adjudication 

S. of deceased debtor—effect on eS 

672 
see DECEASED DeBror’s ESTATE. 
effect of foreign sequestration as title to 


Scotch estate and on diligence 741, 


see INTERNATIONAL Law. 
liability of creditor for wrongful S. 
Sequestration for Rent— 
nature 
who can sequestrate 
distinction between urban and agri- 
cultural subjects 
joint proprietors, liferenter, disponee, 
or special assignee . 
adjudgers and heritable creditors 
must hold decree of maills and duties 
tenants after the decree may be seques- 
trated 
cautioner, third party, poinding ‘credi- 
tor . 
landlord, lessee, and sub-lessee—whois 


defender . H . 464, 


S. by landlord and principal tenant 


SUBJECTS WHICH CAN BE SEQUESTRATED— 


subjects must be on the premises at 
the time the landlord has a a of 
hypothec c 
I. urban subjects 
invecta et illata 
exceptions—business-books writs, 
cash, wearing is Ww orking 
tools : 
goods belonging to third par ty . 
1. dwelling-house— 
(1) articles hired. 
(2) articles lent or deposited 
(3) articles belonging to in- 
mates 
shop, warehouse 
goods held on sale or return 
tenant may sell goods for sale 
before or even after sequestra- 
tion 
Il. agricultural subjects : 
Hypothee Abolition Act 1880 . 
S. can only be for rent 
penalty or additional rent 
when S. must be raised . 
rent payable by old style 
when S, in security can be raised 
crop and live stock may be sold be- 
fore rent payable. 
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673 
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Sequestration for Rent—continued. 
PROCEDURE ; 
conclusions of petition 
additional craves may be inserted 
caveat or interdict by tenant 
inventorying—inventory is measure of 
goods attached—young im utero. 
goods of third party included therein 
may be withdrawn—procedure 
goods remain at tenant’s risk 
crop may be used to maintain stock 
manager may be appointed. 
warrant to carry back 
procedure when petition opposed 
recall of sequestration — when com- 
petent—consignation of rent . 
breach of S.— 
1. by tenant . 
in what Court punished 
what is breach 
procedure 
2. by third party 
poinder, purchaser, removal con- 
tractor, auctioneer . 
creditor preferable to landlord should 
not remove the effects, but should 
claim in the 8. 
the sale 
warrant, mode, time, place . 
reporting the sale and consigning 
the price 
other creditors may claim a prefer- 
ence or attach an available balance 
landlord may again use phage 
tion 
mode of review—appeal, suspension, 
reduction : 
sequestration must be registered 
sale renders debtor notour bankrupt . 
expenses of sequestration 
EFFECT OF HY POTHEC IN COMPETITION 
1. with ordinary creditors—poinders 
poinding before and after the rent is 
due 
poinder carrying off effects is an in- 
termeddler and liable for the whole 
rent 
when must action be taken against 
the intermeddler . 
landlord’s preference is only over 
subjects affected by and for claims 
secured by hypothec . : 
landlord entitled to take over poinded 
subjects at valuation 
steelbow . 
trade fixtures (see FIXTURES). 
parties cannot create a conventional 
hypothee 
landlord may reserve his preference 
and allow poinder to sell 
2, with purchasers. 
landlord is preferable 
unless sale by bulk in open market 
and goods delivered 
if price unpaid, landlord has prefer- 
ence over it. 
Sale of Goods Act makes - no change 
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Sequestration for Rent—continued. Service of the Charge— 
EFFECT OF HYPOTHEC IN COMPETITION—contd. see EXECUTION OF THE CHARGE 4, 
3. with trustee in tenant's sequestra- Servitudes— 
tion. 487| how far adjudgeable . 5 607 
4. with privileged creditors . 487 | Sewing Machine— 
(1) Crown debts, taxes, rates, as- how far poindable . i 346 
sessments . 487, 456-8 | Shares in i 
where tenant is or is not seques- arrestment of. 45 
trated or in liquidation . . 488] Royal Bank stock is not arrestable 45 
(2) superior’s hypothec . é 489| registration of transfer is not necessary 
(3) servant’s wages 489 to exclude A. by cedent’s creditor . 143 
farm and domestic servants, ‘shop- furthcoming on arrested shares 231 
men, clerks, and workmen . 489} decree in furthcoming . . 240 
(4) deathbed and funeral epee arrestment of S. as founding jurisdiction 
are preferable . 490 258, 259 
but not to the expenses of the se- where S. are not registered in name of 
questration : 490 realowner . . » 259 
creditor has preference although Sheriff Courts Extracts Act 1892 282 
order for payment to landlord Sheriff-Officer— 
has been made . 490| arrestment on dependence of Sheriff 
liability of creditor for wrongful ha Court action must be executed by 28 
see REPARATION I. 7. executes charge on Sheriff Court decree. 292 
S. for rent on S.D. decree 426| liability of, for negligence (see REPARA- 
on D.R. decree 429 TION III.) 
preference of hypothec in competition Ships— 
with diligence is determined by lex warrant for arrestment of 23 
rer site . 751| warrant for dismantling. 24 
Servants— mode of arrestment ee! 
possession by S. as founding arrestment 109 where arrestable ‘ 41, 42 
articles belonging to S. are not subject to where vessel has illegally set ‘sail . 42 
hypothec : : . . 469] warrant of A. does not authorise removal 42 
S. wages (see WAGES, PRIVILEGED mode of dismantling. 42 
DEBTS). warrant to dismantle does not authorise 
Service of Arrestment— removal . 42 
mode of service 28| warrant for removal. S43 
when messenger-at-arms is re juired 28] may be arrested for debt of part- owner. 44 
when sheriff-officer is require 28| or for bottomry bond granted by 
one witness is sufficient . 28 master 45 
time of service 28) ships and their cargoes § are arrested, not 
personal, at dwelling- -place or edictal 28 poinded . 105 3844 
dwelling-place must be proper residence 29] —_ expenses of arrestment and dismantling 
arrestee paying in ignorance of A. 29, 30 (see EXPENSES). 
edictal service - 80] sale of arrested ships. : P 242 
sheriff's warrant outwith " sheriffdom completes arrestment . 242 
must be endorsed 30 in what court . : : ; 242 
and cannot be executed edictally 30 defenders 243 
A. cannot be served by post . 30 debt may be constituted in same pro- 
on special parties 30 cess 243 
service is made as in the “ charge” 31 common debtor must be subject to 
intimation should be given to holder jurisdiction 243 
of fund . 31 where arrestment is used on bottomry 
trustees, executors 31 bond . 243 
pupil . 31 Lucovich, Petitioner, considered . 248, 244 
minor. 32 conclusions and procedure 5 244 
incapas,, judicial factor, curator bonis, 32 arrestment of S. as founding jurisdiction 258 
partnerships : 32 where arrestee registered as owner but 
corporations . 32 not really owner 258 
burghs, school- boards, parish councils 33 arrestment of S. founds jurisdiction in in 
joint-stock companies . : . 33 action against master 260 
banking companies 33 Shipbrokers— 
railway companies. 34 | “arrestment in the hands of 108 
post- -office and trustees savings banks . 34 Shipmaster— 
police commissioners, industrial and nrrastmeéht in che Hands OF 108, 121 
provident ee friendly eaten Shipowners— 
ding associations, presbyteries, 
fie ee) ete. mai z 34 sgn in the hands of ee 
HARGE an ooting— 
egrets oe so ae heritable creditor cannot use the . 520 
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Sist of Execution— 


does not prevent arrestment or inhibition 
or adjudication 

prevents poinding, imprisonment, ‘or re- 
moving . eee O05 

Small Debts Act, Diligence under— 


1. arrestment 
warrant 
service . 
may be challenged without reduction 
of execution . ‘ ee 21; 


subjects arrestable—wages cannot be 
arrested on the dependence 
loosing 
prescription 
furthcoming 
2. the charge . 
charge unnecessary if debtor personally 
present at decree : 
service of the charge . 
cannot be served by post 
charge endures for a year 
defender may be reponed 
poinding or a is imple- 
ment of decree 
diligence by creditor's assignee or exe- 
cutor : . . . 
3. poinding and sale 
procedur 
completion of the poindlng 
breach of poinding 
4, sequestration for rent . 
parties, procedure 
warrant to carry back 
recall . 
the sale 
5. inhibition and adjudication 
are incompetent . 
action of damages is incompetent except 
for irregularities after decree . 762, 
debts under £8: 6 :8— wat warrant is 
incompetent 


Solemnities of Execution— 


of charge - : 

Special Appropriation— 

subjects S. A. cannot be arrested to de- 
feat appropriation . 5 

otherwise are arrestable by consignor’s 
creditors . 

mandate in rem suam "duly intimated 
constitutes aS, A. : : 

also trust-deed for creditors 

appropriation must be complete 

criterion determining completion . 

see CoNSIGNMENTS, ConsIGNED Monry. 


Spes successionis— 


cannot be attached ea diligence 


inhibition for . ; 530, 


is not adjudgeable . 


Squatters— 


removal of, by heritable creditor 


State of Accumulation— 


in adjudication 


Status— 


arrestment does not found eae 
in questions of S. 

but jurisdiction is founded in pecuniary 
claim based on undisputed status 


"495, 
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755 
337 
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Steelbow— 
competition between landlord and 
poinder . 

Steward— 

possession by, as founding arrestment 
Stipend— 

charge for 
Stoppage in transitu— 

seller’s right is preferable to arrestment 
Subjects arrestable— 

generally 5 

balance at bank account, money on de- 
posit-receipt : 

shares of profits or stock in firm, ete. 

debt may be pure or conditional, con- 
stituted or unconstituted, liquid 1 or 
illiquid 

its extent or validity may depend | on an 
action : 

ships, shares of ships (see Suips) . 

sum in policy of insurance 

savings bank deposits 

see the following titles— 

SHARES. CAPITAL CALLED AND UN- 
CALLED. 

Bonps. RENTS AND INTERESTS. AN- 
NUITIES. 

Trust-FunbDs. MOVEABLES HERITABLE 
DESTINATIONE. 

FIXTURES. 

OBLIGATION TO ACCOUNT. 

PowER OF APPOINTMENT. 

SUSPENSIVE SALE, HIRE-PURCHASE. 

Subjects not arrestable— 
1. bills and other negotiable instruments 

(see BILLs, BILLs oF LADING). 

2. writs, documents, evidents, business 
books. : 

3. contingent debts (see this title). 

4. subjects specially appropriated (see 
SPECIAL APPROPRIATION, CoNSIGN- 
MENTS, CONSIGNED MONEY). 

5. subjects burdened by real security 

retention, lien, pledge, hypothec, are 
preferable to A. : 
see COMPETITION OF ARRESTMENT I. 1x. 

6. jus maritt . 5 a 

7. alimentary provisions, pensions, 
salaries, wages (see these titles). 

8, joint property for debt of a co-owner 
(see POINDING). 

9. wearing apparel (see ee 

10. statutory exemptions 5 
railway rolling stock and ae 
Royal Bank stock 


Subjects poindable or not— 
I. subjects poindable 

corporeal moveables . 

corn, etc., grass crops, hay 

goods which another is entitled to 
take over at valuation . 

goods in which another has a temporary 
right . 

goods within the sanctuary 

bank notes, money 

goods subject to real security 

see FIxTuRES, STEELBOW. 
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Subjects poindable or not—continwed. 
I. subjects poindable—continued. 
property poinded must wa to 


debtor. : 
see Trust Funps in 1 fin. 


goods on hire-purchase 
sale orreturn . 
II. subjects not poindable— 


11. 


. debts 

business, books, writs, bonds, bills, 
ete. . 

ships and boats and goods on board 

plough goods in time of tillage 

wearing apparel—working tools 

joint property 

goods in which debtor has merely 
a temporary interest 
or a joint interest ; 

rolling stock and plant of railway 
companies : 


. goods in Holyrood Palace 
10. 


goods already poinded by creditor 
tenant’s goods for landlord’s debts 


Summary Diligence— 
nature and history 
I. ON BILLS AND NOTES 


what is a bill or note : 
is S. D. competent on cheque . 
presentment for acceptance 
presentment for payment 
notice of dishonour. 

days of grace . 


. bill or note must be duly ‘subscribed 


(1) by initials or mark 

(2) by notary . 

(3) per procurationem 

(4) signature forged ; : 
suspension of charge, caution, pro- 

duction of genuine signatures . 
adoption of the forgery 
unauthorised signature a : 
S. D. should not be done if ac- 

ceptor is not designed. 

(5) signature obtained by fraud 
suspension of charge, caution 
who are affected by the fraud 
averments that bill paid or com- 

pensated . 

Bills of Exchange "Act —effect on 

caution 

drawer cannot do diligence if condi- 

tion unimplemented 


. bill or note must be ex facie regular 


and complete 

ambiguities, defects, erasures, ‘omis- 
sions, prevent S. D. 

bill accepted blank may be filled 
up 

date may "be inserted 


. nature of obligation 


must be pecuniary and certain 

interest on sum : 

if obligation conditional S. D. is in- 
competent 

amount for which summary diligence 
may be done 

bill must be delivered if principal 
and interest paid. : : 
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Summary Diligence—continwed. 
I. ON BILLS AND NOTES—continued. 


3. nature of obligation—continued. 
341 where S. D. done for excessive 
amount : 383 
341 PARTIES WHO MAY USE 8. D. AND 
343 PROCEDURE IN SPECIAL CASES . 384 
charger must be ex facie in right of 
343 jolll 384 
holder cannot be controlled by other 
344 parties to the billin using S. D.. 384 
344 cannot also raise ordinary action 385, 311 
344 agent does not require express man- 
345 date for protesting . 885 
346 foreigner need not sist mandatory - 385 
1. bill merely dishonoured . 386 
346 (1) diligence by holder at dishonour 386 
346 title of person protesting must 
appear ex fucie of the bill. - 386 
346 bill payable to bearer, blank in- 
346 dorsation, special indorsation 386 
347 husband acquiring bill by 2 
347 marti. 386 
diligence by payee’ s executor or 
368 trustee. 387 
370 bill to holder of office or to alter- 
371 native persons , - Z . 387 
371 bill held in trust. : 387 
372 special parties as holders—proced ure 387 
372 married women, co-creditors 387, 388 
372 partnerships a and olde 
372 name) : 888 
373 partner may use name of other 
373 partner. 388 
373 diligence by official for partner ship 389 
373 8. D. by joint-stock companies, 
3874 banks, railway ene incor- 
porations . : 389 
374 see SCHEDULDE OF CHARGE 7. 
375 (2) by executor of holder or his 
377 trustee in bankruptcy .. =) 809 
(3) by indorser, or drawer acquiring 
377 bill payable to him or his order 390 
378 (4) by drawer acquiring bill eee 
378 to third party . ; 391 
378 bill accepted or not accepted, com- 
petency of S. D. : 391 
379 (5) by indorsee subsequent to noting 391 
case of assignee . 392 
379 2. protest extended but unregistered, and 
transfer takes place . ; 392 
379 (1) diligence by payee, prior in- 
dorsee, or drawer of bill payable 
380 to him or order 392 
(2) by drawer when bill payable to 
380 third party. 393 
(3) by third party, assignee, trustee 
381 in bankruptcy . : . 393 
382 (4) by creditor’s representative es  . 3938 
382 38. protest registered and Sieg takes 
382 place : : . 3894 
382 (1) diligence by payee, prior in- 
dorsee, or drawer if bill payable 
383 tohim . 394 
(2) by third party, trustee in bank- 
383 ruptcy, drawer where bill pay- 
able to third party . c . 895 
383 (3) by ereditor’s representatives . 395 
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Summary Diligence—continwed. 
I. ON BILLS AND NOTES—continued. 
PARTIES AGAINST WHOM S. D, MAY BE 


INDEX 


PAGE 


EXEQUTED . 395 
if debtor has died, the debt must be 
constituted against his repre- 
sentatives aie action 395 
(1) minor 396 
(2) married women 396 
(3) principal andagent—signature 
in representative character 396 
liability of agent, directors, 
managers, hea, and exe- 
cutors ; » 3897 
indorsation of bill in repre- 
sentative capacity : 398 
is S. D. competent by principal 
against agent 398 
(4) joint obligants 399 
(5) partnerships (social and de- 
scriptive name) 399 
where party denies that he is a 
partner : - 400 
8. D. between co- partners on 
company-bill is incompetent 400 
but obligation must be really 
inter socios 400 
party charged must be subject to 
jurisdiction . 401 
party subject to jurisdiction is 
liable to S. D. 401 
PROCEDURE—PROTESTING OR NOTING. 402 
when it must be made 402, 403 
should be against all parties liable 
to holder 402 
mode and requisites of . 402 
noting is now equivalent to protesting 403 
at whose request noting is made 403 
where it must be made . . 403 
where the bill is lost . - 404 
when is protest dispensed with or 
delay excused : 404 
who may act as notary 405 
householder 405 
requirements of protest are ruled by 
lex loct 406 
instrument of protest must be dated 
the day of dishonour 406 
what it must contain. : 406 
must be stamped 407 
foreign protest in accordance with 
lex loci is sufficient 408 
S. D. is only competent where the 
protest is extended from the bill 
itself . 408 
protest must be signed by notary 
noting the bill . 408 
second protest registered by different 
party is incompetent 408 
REGISTRATION OF PROTEST . 408 
protest must be recorded within six 
months : 408 
where registrable 409 
effect of registration 409 
extract is warrant for diligence 410 
requisites of the charge and objec- 
tions to ¢ - 410 
charge is on six days ‘: 4 . 410 


Summary Diligence—continwed. 
I. ON BILLS AND NOTES—continued. 
REGISTRATION OF PROTEST—continued. 
in a suspension the bill must be 


produced. : 
II. ON WRITS WITH CONSENT TO EXECU- 
TION . 


bond must be ea ‘facie regular and obli- 
gation clear and specific . 
creditor may do diligence and also sell 
security subjects . . : 
nature of obligation 
need not be pecuniary . 
amount need not be fixed by the 
deed . 
sufficient that debtor expressly or 
impliedly consents to particular 
mode of ascertaining the amount. 
S. D. on obligation ad bl ‘es 
standum . 
obligation must be specific 
if the obligations are general or 
mutual, then S. D. should not be 
done . 
procedure 
debtor must be subject to jurisdic- 
tion . . 
original creditor doing diligence : 
jus  qucesitum tertio 
where creditor has changed —assigna- 
tion or death 
debtor in representative capacity is 
not personally liable : 
S. D. should not be doneagainst pupil, 
minor, or married women 
S. D. cannot be done against debtor's 
representatives : 
exception—transmission of personal 
obligation in heritable securities 
under Conveyancing Act 1874 
cases to which the Act does not 
apply . 
charge cannot be on less than six 
days . 
III. On BonDs IN FAVOUR OF THE CROWN 
Summons— 
nature of S. on which arrestment com- 
petent . . . ° 
on which inhibition is competent : ; 
amendment of §., effect on diligence 
Sunday— 
service of charge on : : . 
poinding cannot proceed on . 
debtor may be apprehended on * fugee 
warranton ., 
debtor cannot be apprehended on S. on 
ordinary warrant for imprisonment. 
Superior— 
may poind the ground for feu- meds or 
casualty of relief 
how far poinding competent for composi: 
tion 
competition with poinder of the ground. 
hypothee (see HyrpoTHEc). 
Suspension of Diligence— 
when suspension and when reduction 
is necessary . ‘ : 
diligence on decree in absence . . 
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19 
530 
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317 
338 


697 
713 
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494 
507 


7538 
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Suspension of Diligence —continued. 
a regular execution must be reduced 
reduction does not — as a sist of 
diligence 
in what ¢ court suspension is competent 
raising MP. does not stay diligence, S. 
is necessary 4 : : : 
I. simple suspension 
of charge or threatened charge 3 
may be refused if defender occasioned 
the mistake or lay by. : 
procedure 
sist prevents poinding, imprisonment, 
or removing : 
not arrestment or inhibition 
caution or consignation 
diligence against cautioner 
passing the note 
if note refused, execution may proceed 
on the old charge : 
Il. suspension and interdict 
where poinding executed but no sale . 
when reduction is necessary 
when suspension of the warrant is 
necessary c 
defects in the warrant or execution 
parties against whom note must be 
directed . ‘ 
if goods not belonging to debtor are 
poinded or sequestrated, S. and I. is 
only competent if warrant of sale 
granted ¢ 
before this, owner may claim goods in in 
the poinding . 
S. and I. is competent although suspen- 
sion formerly refused 
Ill. suspension and liberation 
where debtor imprisoned. 
S. of English bankruptcy order 
under Judgment Extension Acts 
435, 436, 
S. of ground of debt as defence to adjudi- 
cation 
of letters of lawburrows. ; 
S. does not interrupt ia ‘of ar- 
restment . : 
Suspensive Sale— 
attachment of goods sold under S. S. by 
seller’s or purchaser’s creditors (see 


POINDING). 
attachment of fixtures sold under S. S. . 
Synods— 
how charged . : . < 6 
how charge served on. ; : 


Tantum et tale— 

creditor can only attach estate 7. et ¢. 

creditor is not bound by debtor’s per- 
sonal obligation . 

but takes subject under burdens affecting 
debtor’s real right . 

arrester is affected by lien, pledge, hypo- 
thee, fraud, or preach of trust 

arrestment of right vested subject to de- 
feasance is voided by condition 
appearing ; 

power to defeat vesting may be exercised 
after arrestment . : . . 
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Tantum et tale—continued. 
power to postpone Lndlaais does not 
affect diligence 131 
prohibition against selling or " burdening 
does not prevent diligence 132 
exercise of power of appointment not- 
withstanding arrestment 132 
arrestment does not give right of election 
between provisions, but pa eg 
tion will carry this . 132 
arrestment of revocable donations can be 
defeated . 133 
donor’s right to revoke cannot be arrested 133 
adjudger takes subject 7’. et t. 606, 620 
Taxes— 
preference over diligence 169 
preference in bankruptcy or liquidation | 169 
diligence for recovering . : 456 
poinding and sale . : : c 456 
imprisonment ° 457, 724 
preference over ordinary debts or landlord 
457, 488 
rank equally with rates and wages 458 
no preference over lien or pledge 458 
debtor in prison entitled to aliment 724 
not to protection of sanctuary 724 
entitled to cessio : 724 
period of imprisonment . 724 
Tempus deliberandi— 
action of constitution or constitution and 
adjudication not competent in 585 
Terce— 
as against husband’s creditor raising 
maills and duties 619 
widow has T. when debt rendered herit- 
able by adjudication 628 
in competition with adjudger 633 
Termly Failures— 
adjudication for . : F 589, 581 
Tolls— 
ofrailway company, etc., are adjudgeable 603 
Tractum futuri temporis— 
adjudication of rights with ; . 604 


Tramway Company— 


stock and plant not exempt from diligence 104 
debenture holders cannot stop under- 
taking . 104 
lands used by T. C. are not adj udgeable 603 
tolls of T. C. are adjudgeable : . 603 
Trust Funds— 
1. trust for creditors. 54 
(1) diligence by creditor of creditor of 
truster 4 . 54 
arrestment or adjudication ? aye 55, 605 
test is nature of jus credite 54, 55 
diligence by creditors of acceding or 
non-acceding creditors 56 
diligence w here truster’s creditor 
dead 56 
(2) diligence by creditor of truster 56 


arrestment or adjudication? 56, 605, 606 


(a) by non-acceding creditor 57 
effect of notour bankruptcy or 
sequestration on the trust or 
diligence : ; 57, 58 
effect of inequitable conditions 
in the trust . . : > 68 
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PAGE 
Trust Funds—continued. Trustee—continued. = 
I. trust for creditors—continued. liability of T. indorsing bi ae eg 
(2) diligence by creditor of truster—contd. diligence on bond against debtor's repre- 
(b) by acceding creditors ; 58 sentative by assumed T. 
creditors may be barred by acquies- or by T. appointed by the Court 
cence from using diligence . 9) Trustee in Bankruptey— 
ab eg tee is question of circum- 59 charge to T. during sequestration . 
stances : : : ri ht to assignation on payment 
arrestment or adjudication ? 59, 60 Pili genes en of es of bill 
@ vadicae ee iene a : 4 diligence where T. ue dishonoured 
iligence by truster himself . : bill 
2. pee ee trusts, or wrrevocable diligence where T. acquires extended 
amity brusis— “protest on dishonoured bill 
(1) diligence by creditors of bene- diligence where T. acquires registered 
ficiaries : : eeGt protest on dishonoured bill 
when competent . . - 61] competition of T. with executor-creditor 
papriees a2 or rte 61, ce right to subjects to be taken over by 
est is nature of gus creditr . landlord at valuation 
conversion of heritage into move- competition with landlord 
dtieeoe where beneficiary has died fle Beas wes pie eae 2 ap ae 
o 
(2) diligence by the beneficiaries 7) Oe cae aeendves af peta ice Te ’ 
is incompetent 64, 199, 533, 569) competition with adjudger 
may interdict trustees or get factor t Bank 
appointed . _ 64 | Trustees Savings Banks— 
(3) diligence by truster’s creditors . 65| Service of arrestment on 
ind of diligence 66. 605| i whose hands arrestment to be laid 
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see EXECUTRY FUNDS. acter of the debt : 
3. revocable trusts— charge against 
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gence . . 66, 606 | United Kingdom— 
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trust granted by his debtor 605| in S.D. sequestration for rent 3 
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against whom adjudication directed 586 | Valuators— 
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special appropriation is ‘complete in his Volunteer Corps— 
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how charge served upon. 324| heritable creditor cannot 
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pee can on gene of D.R. action . 428 extract must be conform to decree . 281 
omestic an . farm-servants’ W. prefer- vitiation in decree or document of 
able to diligence at common law . 168 debt—extract must be set aside . 281 
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Wirrandice— cannot be poinded . : ; . 845 
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